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MEMORANDA. 


On  the  morning  of  Sunday,  23  June  1861,  at  Strathedcn 
House,  died  suddenly  The  Right  Hon.  John  Lord  Campbell, 
Lord  High  Chancellor. 

Qn  the  26th  June  1861  the  Great  Seal  was  delivered  to  Sir 
Richard  Bethell»  tlic  Attorney-General,  who  was  at  the  same 
time  created  a  Peer,  by  the  title  of  Baron  Westbury  of  West- 
bury,  in  the  County  of  Wilts. 

Sir  W.  Atherton,  the  Solicitor- General,  succeeded  his  Lord- 
ship in  the  office  of  Attorney-General. 

Roundell  Palmer,  Esq.,  Q.C.,  was  appointed  Solicitor- 
General,  and  shordy  afterwards  received  thehonour  of  Knight- 
hood. 
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III  THE 


HOUSE  OF  LORDS, 


Walter  Rathbonb  Lambert      -        -    Appellant 
Richard  Reynolds  Peyton        -        -  Respondent 

In  marriage  articles  in  1802  (which  were  to  he^  but  never  were, 
followed  by  a  formal  settlement),  two  separate  estates,  one  be- 
longing to  the  intended  husband,  the  other  to  the  intended  wife, 
were  included.  Both  were  vested  in  trustees,  in  trust  to  permit 
the  husband  and  wife  to  receive  the  profits  during  life,  and  (as  to 
her  portion),  should  she  survive  her  husband,  ^  to  such  of  her  Uiue 
male  by  her  sud  husband  as  she  may,  by  her  last  will  and 
testament,  notwithstanding  her  coverture,  direct,  limit,  or  ap- 
point ;"  and  in  case  of  no  appointment,  to  the  ''issue  male"  of 
the  husband  and  wife ;  and  in  case  of  no  issue  male,  then  to  go 
amongst  her  daughters ;  "  and  in  case  of  failure  of  issue  male  or 
female  then  to  go  to  such  person  or  persons "  as  she  should 
appoint.  There  were  two  children  of  the  marriage,  a  son  and 
a  daughter.  The  wife  survived  the  husband  many  years,  and 
made  a  will,  which,  reciting  the  power  reserved  to  her  by  the 
articles,  appointed  her  property  to  her  grandson,  the  son  of  her 
daughter,  describing  him  as  *'  issue  male  "  of  her  marriage  : 

Held,  that  the  articles  were  executory ;  that  if  in  accordance  with 
them  a  settlement  had  been  executed,  the  estate  would  have  been 
put  in  strict  settlement ;  and  that  the  power  reserved  by  them 
was  not  well  exercised  ;  the  grandson,  the  son  of  a  daughter,  not 
coming  within  the  description  of  ''  issue  male''  therein  contained. 
The  lady  married  again,  and  in  the  settlement  on  this  second  mar- 
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riage^  the  surviving  trustee  of  the  articles  "  granted,  released  and 
confirmed"  to  the  trustees  under  the  second  settlement,  "all  his 
right"  to  **  the  use  and  behoof  of  "  the  widow  as  under  the  articles  : 
Held  that,  setting  up  a  claim  to  the  estate  under  the  appointment 
by  her,  the  grandson  could  not,  as  an  objection  to  a  suit  to  compel 
him  to  convey  the  estate  in  specific  performance  of  the  marriage 
articles,  insist  that  the  legal  estate  was  not  in  him  ;  nor  could  he 
object  to  the  decree  in  this  suit  tliat  it  dealt  only  with  the  pro- 
perty  over  which  the  wife  had  assumed  to  exercise  a  power  of 
appointment,  and  not  with  the  whole  property  included  in  the 
marriage  articles. 

The  decree  directed  a  conveyance,  but  did  not,  in  form,  declare  the 
rights  of  the  parties : — Held  that  this  was  defective. 

There  had  been  an  objection  to  the  competency  of  the  appeal.  The 
appeal  committee  directed  that  objection  to  be  heard  before  the 
House.  The  question  of  competency  was  decided  in  favour  of  the 
Appellant.  The  appeal  was  then  heard,  and  was  dismissed  on  the 
merits,  with  costs.  The  costs  incurred  by  the  objection  to  the 
competency  of  the  appeal  were  directed  to  be  deducted  from  the 
general  costs. 


This  was  an  appeal  against  a  decree  of  the  Court  of 
Chancery  in  Ireland,  directing  the  Appellants,  according 
to  certain  marriage  articles  dated  in  1802,  to  convey  to  the 
Respondent  an  estate  called  Lough&cur^  in  the  county  of 
Leitrim,  In  the  year  1802,  two  ladies,  named  Bridget 
and  Mary  Ann  Reynolds^  were  tenants  in  common  of  the 
estate  in  question :  Mary  Ann  was  about  to  marry  Colonel 
John  Peyton ;  that  gentleman  was  himself  possessed  of 
an  estate  called  Laheen,  in  the  same  county.  In  anticipa- 
tion of  the  marriage  certain  '^  articles  of  agreement "  were 
entered  into  for  the  purpose  of  settling  the  respective  pro- 
perties. These  articles  recited  the  intended  marrij^e,  and 
that  it  was  agreed  to  vest  the  Laheen  estate  in  two  trustees, 
in  trust  to  permit  the  said  John  Peyton  to  receive  the  rents 
during  his  life,  and  after  his  death  to  pay  to  his  intended 
wife,  Mary  Ann  Reynolds,  for  life,  in  case  she  survived  her 
said  husband,  the  annual  sum  of  300/.  if  there  should  be 
no  issue  of  the  marriage,  or  200  /.  in  case  there  should  be 
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such  issue,  and  to  permit  the  issue  in  her  lifetime,  and  after  ^860. 
her  death  to  take  the  remainder  of  the  profits,  the  same  to  Lambekt 
go  to  such  of  the  issue  as«/oAit  Peyton  should  appoint;  Peyton. 
and  in  case  of  no  issue,  to  the  right  heirs  of  J.  Peyton  for 
ever.  And  as  to  the  moiety  of  the  estate  of  Lovghscur^ 
to  which  Mary  Ann  Reynolds  was  entitled  (subject  to  some 
incumbrances  which  could  not  then  be  ascertained),  it  was 
"  granted,*'  Sec  to  the  same  trustees,  in  trust  to  raise,  by  sale 
or  mortgage  of  part  of  the  estate,  enough  to  pay  off  existing 
debts ;  then  to  permit  the  said  J.  Peyton  to  receive  the 
rents,  &c.  for  his  life,  and  after  hb  decease  to  permit 
M.  A,  Reynolds  during  her  life, ''  in  case  she  shall  survive 
her  said  husband  (a),  and  also  to  such  of  her  issue  male  by 
the  said  •/.  Peyton,  as  she  may  by  her  last  will  and  testament, 
notwithstanding  her  coverture,  direct,  limit,  or  appoint; 
and  in  case  of  no  appointment,  to  the  issue  male  of  the  scud 
J.  P.,  and  the  said  M.  A.  R. ;  and  in  case  of  no  issue  male, 
then  to  go  to  and  amongst  her  daughter  or  daughters,  as 
the  case  may  be;  and  in  failure  of  issue  male  or  female, 
then  to  go"  to  such  persons  as  she  might  appoint.  The 
articles  concluded  thus :  **  And  'it  is  farther  agreed  upon 
by  and  between  the  said  parties  that  proper  and  legal  deeds 
of  settlement  shall  with  all  convenient  speed  be  prepared 
and  executed  pursuant  to  the  agreements  aforesaid,  as 
usual  in  such  cases ;  and  to  acknowledge  or  suffer  any  fines 
or  recoveries,  as  counsel  learned  in  the  law  shall  reasonably 
advise,  to  carry  the  intent  of  those  articles  into  execution.'' 
No  settlement  was  ever  executed,  nor  was  any  appoint- 
ment made  by  the  husband  under  the  articles ;  he  died  in 
1805,  leaving  a  son,  John  Reynolds  Peyton,  and  a  daughter, 
Jane  Peyton,  him  surviving.     Mrs.  Peyton  lived  for  many 

(a)  It  was  admitted  on  all  sides  that  some  words  had  been,  by 
accident,  omitted  from  this  part  of  the  instrument.  The  mistake 
arose  in  copying  the  draft. 
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1800.         years,  and  married  again  in  1817,  on  which  occasion  the 

Lambert      surviving  trustee  of  the  articles  "  granted,  released,  and 

Peyton.       confirmed,  &c."  to  the  trustees  under  the  new  settlement, 

all  his  right,  &c.,  to  hold  to  the  use  of  the  vndow  as  under 

the  articles.     This  second  husband  died  without  issue,  in 

the  lifetime  of  his  vnfe. 

John  Reynolds  Peyton,  the  son  of  Colonel  Pet/ton,  mar- 
ried in  1836,  and  by  his  settlement,  then  made,  in  which 
he  described  himself  as  tenant  in  tail  of  the  Loughscnr 
estate,  he  settled  it  to  the  uses  of  that  marriage.  He  had 
issue  two  sons,  of  whom  the  Respondent  was  the  elder. 
Jane  Peyton^  the  daughter,  married  Mr.  Lambert,  and  had 
two  sons,  of  whom  the  elder  was  the  Appellant. 

In  February  1855,  Mrs.  Peyton,  his  mother,  made  her 
will,  in  which,  after  reciting  the  ^  articles,"  she  said,  "  I  do 
hereby  give,  devise,  and  appoint  all  such  portions  of  said 
settled  estates  as  I  have  disposing  power  over,  to  the  use 
of  my  grandson,  Walter  Rathbone  Lambert,  (being  one  of 
the  issue  male  of  said  marriage)  for  the  life  of  him  the  said 
Walter;*'  and  after  his  death,  to  his  brother,  G.  N.  R. 
Lambert  ("another  of  the  issue  male  of  said  marriage") 
for  ever.  Mrs.  Peyton  died  about  a  month  after  making 
this  will,  and  the  present  Appellant  entered  into  possession 
of  the  Loughscur  estate. 

In  September  1855,  John  Reynolds  Peyton,  the  only  son 
of  Colonel  Peyton,  filed  his  cause  petition  in  Chancery, 
praying  that  the  Appellant  might  b6  directed  to  convey  to 
him  the  Lougliscur  estate,  in  accordance  with  the  provi- 
sions of  the  *'  articles"  of  1802,  so  far  as  the  same  were 
consistent  with  the  settlement  of  1835.  Neither  the  trus- 
tees of  the  "  articles  "  of  1802,  nor  the  trustees  of  the  settle- 
ment of  1 817,  were  made  parties  to  this  suit.  J.  R.  Peyton, 
the  Plaintiff  in  the  suit,  died  in  November  1855,  and  the 
suit  was  revived  by  his  son,  the  present  Respondent.    The 
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question  raised  was,  whether  the  appointment  to  the  Ap-        ISGO. 
pellant  in  the  will  oi  February  1855  was  not  void,  he  not      Lambert 
coming  within  the  description  of  "  issue  male,"  according      p^^i^ 
to  the  true  construction  of  the  "  articles"  of  1802.    On  the 
22d  January  1856,  a  decree  was  pronounced  in  accord- 
ance with  the  prayer  of  the  cause  petition.    It  was  brought 
by  appeal  to  this  House,  and  a  question  of  the  competency 
of  the  appeal  was  raised,  after  being  discussed  in  the  appeal 
committee,  was  argued,  and  decided  in  this  House  (6). 
The  appeal  was  then  heard  on  the  merits. 

Mr.  Isaac  Butt  (of  the  Irish  Bar)  and  Mr.  Smethurst 
for  the  Appellant: 

The  real  contest  here  is,  whether,  under  the  settlement 
of  1802,  the  estate  must  go  to  a  son  of  a  son,  or  may  be 
appointed  to  the  son  of  a  daughter. 

The  words  "issue  male"  in  that  settlement  have  not 
necessarily  a  strict  technical  meaning.  Such  words,  and 
words  of  a  more  technical  kind,  have  often  been  construed 
so  as  to  meet  what  must  have  been  the  intention  of  the 
parties.  Thus  the  words  "  in  tail  male "  have  been  held 
to  be  descriptive  not  of  the  issue,  but  of  the  interest  they 
were  to  take,  Trevor  v.  Trevor  (c) ;  and  under  a  limitatioq 
^*to  A.  B.  and  his  issue  in  tail  male,  in  strict  settlement" 
daughters  were  allowed  to  take.  In  this  case,  "  issue  "  is 
a  word  not  of  limitation,  but  of  purchase,  and  therefore 
applies  to  grandchildren,  and  refers  to  all  generations, 
Hampton  v.  Broadwood  (rf),  Dalzell  v,  Welch  (e),  (where 
the  word  "  issue "  was  held  to  require  the  appointment 
of  grandchildren),  and  Evans  "V.  Jones  (/ ) ;  while  the  word 
"  male "  qualifies  the  person  to  which  it  is  attached,  but 

(6)  7  H.  L.  Cas.  423.  (e)  2  Sim.  319. 

(c)  IB.  L.  Cas.  239.  {  f)  2  Coll.  Ch.  C.  516. 

Id)  1  Madd.  381. 
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1860.  j^Q^  ^|jg  descent  There  is  not,  therefore,  any  general  rule 
Lambert  jjy  ^hich  the  words  "  issue  "  and  "  male,"  as  found  toge- 
Pkyton.  ther  in  this  settlement,  must  have  a  restricted  application 
given  to  them,  so  as  to  confine  them  to  the  son  of  a  son. 
In  Roddy  v.  Fitzgerald  (g)  the  words  "  heir  male  of  the 
body,*'  though  words  of  a  very  strict  and  technical  kind, 
were  held  to  be  applicable  to  the  son  of  a  daughter.  The 
cases  show  that  "issue"  is  a  word  applicable  to  every 
descendant,  and  peculiarly  to  grandchildren,  who,  in  de- 
fault of  appointment,  would  be  entitled  to  have  the  estates 
amongst  them ;  and,  therefore,  even  coupling  with  it  the 
word  "  male,"  the  appointment  here  to  a  grandson  is  valid. 
Admitting,  therefore,  that  the  articles  of  1802  were 
executory,  though  they  strictly  and  accurately  constitute 
a  deed,  and  gave  a  clear  life  estate  both  to  the  husband 
and  to  the  wife,  and  though  all  the  parties  have  acted  on 
them  as  if  they  formed  a  perfect  settlement,  the  proper 
construction  of  them  will  not  defeat  the  appointment  now 
made  in  favour  of  the  Appellant. 

The  remedy  here  is  not  the  proper  one,  nor  has  the 
decree  been  properly  drawn  up.  If  the  deed  of  1802  is 
only  executory,  then  the  legal  estate  is  in  the  trustees  of 
that  deed ;  the  present  Appellant  has  it  not,  and  he  cannot 
convey  it.     Yet  he  is  the  person  ordered  to  convey. 

Nothing  is  said  in  the  decree  respecting  the  Laheen 
estate,  or  with  respect  to  the  annuity  charged  thereon  in 
favour  of  Mrs.  Peyton,  nor  are  any  persons  representing 
that  estate  made  parties  to  the  suit  Yet  if  the  claim  of 
the  Respondent  is  founded  on  the  deed  of  1802,  and  he 
prays  to  have  its  provisions  carried  into  effect,  he  must  so 
pray  with  respect  to  all,  and  not  merely  to  a  part  of  them. 
Nor  is  there  any  declaration  of  the  rights  of  the  parties 

(g)  6  U.  L.  Cas.  823.  ; 
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under  that  deed,  nor  are  there  any  directions  as  to  the  way         1800. 
in  which  the  decree  is  to  be  carried  into  effect.  Lamoebt 

V, 

The  Attorney-General   (Sir  R.  Bethell)   and  Sir  H.      ^"™''" 
Cairns  (Mr.  J.  M'Mahon,  of  the  Irish  Bar,  was 
with  them)  for  the  Respondent 

First  as  to  the  legal  estate.  That  is  not  given  to  the 
trustees,  except  for  the  purposes  of  the  articles  themselves 
during  the  life  of  Mary  Ann  Reynolds.  Indeed  it  might 
be  a  question  whether  there  was  anything  in  them  but  a 
mere  power  to  raise  money  by  sale  or  mortgage.  But  on  the 
second  marriage  of  Mrs.  Peyton^  the  surviving  trustee  under 
the  articles  of  1802,  conveyed  it  to  the  trustees  under 
the  new  settlement,  to  the  use  of  her  and  her  issue,  and  it 
may  be  a  question  whether  that  did  not  divest  the  trustees 
of  1802  of  any  power  they  before  possessed.  After  that^ 
she  in  1853  executed  a  disentailing  deed,  which  was  to  give 
the  estate  absolutely  to  her  for  such  purposes  as  she  should 
appoint.  She  has  appointed  to  thi»  Appellant ;  but  the 
Respondent  allies  that  what  she  has  done  is  not  warranted 
by  the  articles  of  1802,  under  which  she  represents  herself 
to  have  acted.  The  Appellant,  who  claims  to  be  in  posses- 
sion of  the  legal  estate  as  given  to  him  by  his  mother,  is 
therefore  the  proper  person  to  be  ordered  to  convey  it. 

As  to  there  being  no  directions  with  regard  to  the  Laheen 
estate,  or  the  annuity  chaiged  upon  it,  the  answer  is,  that 
the  Appellant  does  not  pretend  to  set  up  a  claim  to  that 
estate,  and  the  annuity  charged  on  it  is  gone  by  the  death 
of  his  grandmother,  for  whose  benefit  alone][it  was  created. 

The  only  real  question  here  is,  whether  the  instrument  of 
1802  was  executory  or  executed.  The  Respondent  alleges 
the  former.  It  was  a  mere  set  of  articles  in  contemplation 
of  a  marriage,  with  a  declaration  that  a  settlement  in  con- 
form ity  with  the  intentions  therein  expressed,  and  such  as 
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I860.  counsel  should  advise,  should  be  executed.  I  f  so,  this  must 
Lambert  be  construed  as  a  settlement  made  in  accordance  therewith 
Pbyton.  would  have  been  construed :  Rochfort  v.  Fitzmaurice  (Ji)  is 
decisive  on  this  point  That  was  a  case  of  a  post  nuptial 
contract,  and  in  it  Lord  Chancellor  Sugden  declared  that  in 
marriage  settlements  the  nature  of  the  instrument  led  to 
the  conclusion,  that  limitations  in  strict  settlement  are 
intended.  So  in  Gleuorchy  v.  Bosville  (i>,  upon  a  devise 
to  trustees  on  trust  on  the  marriage  of  D.  to  convey  an 
estate  to  her  and  to  the  issue  of  her  marriage,  it  was  upon 
the  same  principle  decreed,  that  the  estate  to  her  must  be 
for  life  only  and  to  the  issue  in  strict  settlement.  And 
that  is,  in  fact,  the  doctrine  which  is  adopted  in  Fearne  (J). 
Here,  however,  there  is  little  need  of  authorities.  It 
may  be  admitted,  that  in  the  cases  cited,  "  issue  male  ** 
might  have  an  equivocal  meaning.  But,  in  this  case,  that 
phrase  is  actually  contrasted  with  daughters,  and  on  the 
failure  of  both,  of  sons  first  and  daughters  afterwards,  the 
estate  is  to  go  over.*  The  distinction  between  the  two  is 
most  plainly  pointed  out  in  the  instrument  itself.  It  is 
true  that  these  are  articles  before  marriage,  and  not  an 
executed  settlement ;  but  as  to  them,  Fenrtie  (A)  sums  up 
the  authorities  by  declaring  that  equity  will  direct  a  settle- 
ment in  conformity  with  the  terms  of  the  articles. 

Mr.  Butt  replied. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  this  case  has  been  most  ably  argued  on  the 
part  of  the  Appellant  by  Mn  Butt.  We  decided  in  his 
favour  with  respect  to  the  competency  of  the  appeal,  but  I 
must  say,  with  respect  to  the  points  he  has  made  in  argu- 

(A)  2  Dm.  &  War.  1.  {j)  Cont.  Rem.  116-161. 

(t)  Gas.  Tamp.  Talb.  3.  {k)  Cont.  Rem.  90. 
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ing  the  merits  of  the  appeal,  that  I  am  clearly  against         i860, 
him.  Lambbrt 

With  r^ard  to  the  preliminary  point,  as  to  the  Appellant  Pktton. 
not  having  the  legal  estate,  I  think  that  we  may  dispose 
of  that  without  any  difficulty,  because  I  think  it  is  quite 
dear,  under  the  circumstances  in  which  they  stood,  and 
the  defence  they  made,  and  the  claim  set  up,  that  it  is  not 
competent  to  them  to  say  that  they  have  not  the  legal 
estate. 

With  regard  to  the  omission'  from  the  decree  of  any 
settlement  of  the  Laheen  estate,  I  think  Mr.  J3uU  himself 
has  clearly  shown,  that  if  the  Lamberts  were  entitled  to 
any  beneficiiil  interest  under  the  settlement  which  they 
coald  have  of  the  Laheen  estate,  that  ought  to  have  been 
comprehended  in  the  decree  pronounced  by  the  Court; 
and  if  they  are  aggrieved  by  that  omission,  I  think  it  is 
competent  to  them  now  to  make  that  objection  to  the 
decree.  But  when  I  look  at  the  terms  of  the  articles  of 
1802,  it  seems  to  me  that  they  are  not  aggrieved  by  that 
There  is  nothing  omitted  from  the  decree  that  would  be  of 
any  service  to  them,  and  there  is  nothing  included  in  it  of 
which  they  have  any  reason  to  complain.     On  looking  at  « 

the  terms  of  the  deed,  it  seems  to  me  that  it  is  executory 
with  regard  to  the  settlement  of  the  Laheen  estate,  as  well 
as  of  the  Loughscur  estate,  and  that  the  settlement  that 
ought  to  have  been  made  of  that  estate  would  have  been  a 
strict  settlement,  when  the  Appellants  would  have  had  no 
beneficial  interest 

With  regard  to  the  annuity  given  by  the  deed,  it  seems 
to  me  quite  clear,  that  the  annuity  was  not  meant  to  be  a 
perpetual  annuity,  but  that  it  was  to  cease  with  the  life  of 
Mary  Anne,  and,  therefore,  would  fall  into  the  corpus  of 
the  Laheen  estate,  and,  therefore,  the  settlement  would 
comprehend  both  the  corpus  of  the  Laheen  estate  and  the 
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1860.  annuity.  The  objection  fails,  therefore,  that  the  settlement 
Lambert  of  this  annuity  is  not  comprehended  in  the  decree  which 
p  *•  has  been  pronounced. 

Now,  with  regard  to  the  Loughscur  estate :  Mr.  JButt 
allowed  it  was  impossible  to  deny  that  the  articles  were 
executory.  This  must  clearly  be  considered  as  an  execu- 
tory deed.  If  any  language  can  create  such  a  deed,  this 
language  does  create  it  Mr.  Butt  was  right  in  saying 
that  this  is  a  strict  and  accurate  deed,  and  is  to  be  so  con- 
sidered so  far  as  it  gives  an  estate  for  life  to  the  husband 
and  an  estate  for  life  to  the  wife.  But  when  we  come  to 
the  settlement  of  the  estate  beyond  that,  it  is  clear  as  noon- 
day that  it  is  executory,  and  that  it  was  understood  between 
the  parties  that  a  subsequent  deed  should  be  executed  for 
the  purpose  of  properly  carrying  out  their  intentions.  With 
respect,  then,  to  the  Loughscur  estate,  the  words  used  are 
not  to  be  considered  as  words  occurring  in  an  instrument 
under  seal,  but  as  words  used  in  an  executory  trust,  and 
they  are  to  receive  the  force  which  they  would  receive  in 
any  executory  deed.  It  was  the  meaning  of  the  parties 
that  Mrs.  Peyton  should  have  the  power  to  appoint  to  the 
sons  of  her  husband.  But  I  am  clearly  of  opinion  that  it 
was  not  within  the  meaning  of  the  parties  that  this  should 
be  the  final  settlement,  but  that  the  meaning  of  the  parties 
was  that  there  should  be  a  settlement  upon  what  is  com- 
monly called  strict  limitations. 

The  very  first  words  that  are  used  in  the  deed  seem  to 
me  to  create  a  doubt  whether  *'  a  son  of  a  daughter  "  would 
be  within  the  language  of  the  deed.  And  though  there  may 
be  flexible  words  used  in  a  deed  that  will  admit  of  one  con- 
struction or  another,  the  construction  depending  upon  their 
collocation,  to  cite  cases  upon  the  point,  is  merely  a  waste 
of  time,  because  those  decisions  are  hardly  of  any  assist- 
ance in  enabling  us  to  come  to  any  conclusion  as  to  the 
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sense  in  which  they  are  used  in  the  instrument  in  question*  1860. 
Now  the  words  here  are  "  from  and  immediately  after  his  Lambert 
decease  to  permit  and  suffer  the  said  Mary  Anne  Rey-  p  ^' 
voids  during  the  term  of  her  natural  life"  to  appoint; 
there  are  some  words  omitted  here  by  accident,  probably 
the  deed  was  not  correctly  copied  from  the  original  draft, 
but  she  has  the  power  to  appoint  '^  to  such  of  her  issue 
male  by  the  said  John  Peyton  as  she  may,  by  her  last  will 
and  testament,  notwithstanding  her  coverture,  direct,  limit, 
or  appoint."  Now  if  it  stopped  there,  I  should  say  that 
prima  facie,  although  a  grandson  by  a  daughter  might  be 
included,  he  was  not  included,  but  that  this  meant  the  sons 
of  the  male  heirs.  The  words  are,  ^*  also  to  such  of  her 
issue  male  by  the  said  John  Peyton  as  she  may  appoint" 
My  construction  of  the  words  "  issue  male  "  as  there  used, 
would  be  to  confine  them  to  such  of  her  sons  by  the  said 
John  Peyton  as  she  may  appoint  This  gives  her,  there- 
fore, a  power  of  appointment  to  the  second  or  younger 
son,  had  she  so  pleased,  if  she  had  any  such  by  John 
Peyton. 

Then  when  we  come  to  see  what  follows,  I  think  that  that 
meaning,  and  that  meaning  alone,  can  be  put  upon  it,  be- 
cause we  have  to  see  in  what  sense  were  used  those  words, 
'^  and  in  case  of  no  appointment  to  the  issue  male  of  the 
said  John  Peyton  and  the  said  Mary  Anne  Reynolds,  and 
in  case  of  no  issue  male,  then  to  go  to  and  amongst  her 
daughter  or  daughters,  as  the  case  may  be,  share  and  share 
alike.''  Now  when  we  look  at  the  general  scheme  of  the 
settlement,  we  see  that  it  is  to  go  first  to  the  sons  and  then 
to  the  daughters ;  it  is  to  go  to  the  daughters  as  tenants 
in  common  in  taiL  And  then  comes  this  provision,  **  and 
in  failure  of  issue  male  or  female,  then  to  go  to  such  person 
or  persons  "  as  she  may  appoint ;  it  seems  to  me  that,  see- 
ing the  sense  in  which  the  words  '^  issue  male  "  were  used 
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18G0.  in  the  instrument^  her  power  of  appointment  was  confined 
Lambert  to  the  sons  of  the  marriage,  and  did  not  extend  to  the  son 
p  *'•  of  a  daughter.     Under  these  circumstances,  though  this  is 

'  a  clumsily  drawn  deed,  I  think  the  power  of  appointment 
exercised  by  her  was  not  such  a  power  as  she  had  under 
tlie  deed,  this  being  an  executory  trust  which  was  to  be 
carried  into  effect  by  a  subsequent  deed  in  strict  settle- 
ment, and  that  therefore  the  decree  was  right.  I  conse- 
quently advise  your  Lordships  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Brougham: 

My  Lords,  I  have  only  heard  half  the  argument  in  this 
case,  and  I  therefore  abstain  from  expressing  an  opinion 
upon  it 

Lord  Cranworth : 
I  agree  with  my  noble  and  learned  friend  on  the  woolsack, 
that  this  decree  ought  not  to  be  disturbed.  I  purposely 
guard  my  opinion  by  the  expression  that  I  think  it  ought  not 
to  be  disturbed,  because  I  must  say  I  think  it  is  a  matter  of 
regret  that  the  decree  did  not  proceed  to  determine  more 
explicitly  what  the  rights  of  the  parties  were,  instead  of 
merely  directing  some  conveyances  and  giving  some  con- 
sequential directions,  which  no  doubt  were  the  results  of 
the  conclusion  at  which  the  Court  had  come  in  its  own 
mind.  What  the  rights  of  the  parties  were^  I  do  not  see 
expressly  declared.  But  looking  to  the  articles  (for  so  I 
must  call  them),  with  the  object  of  carrying  them  into  exe- 
cution in  tliis  case,  I  think  that  this  decree  does  substantial 
justice  to  all  the  parties  concerned.  The  articles  relate  to 
two  estates,  the  Laheen  and  the  Loughscur  estates.  The 
Laughscur  estate  alone  is  referred  to  in  the  decree  of  the 
Lord  Chancellor  of  Irelan^f  and  the  main  question  is,  whe- 
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ther  that  decree  was  right.  Now  as  to  the  Loughscur  estate,  i860, 
what  the  decree  substantially  directed  is  this,  that  a  settle-  Lambert 
ment  shall  be  made  of  it  upon  the  princij)le  that  the  only  Pb^n 
son  of  the  marriage  was  tenant  in  tail  under  these  articles. 
I  think  that  is  quite  a  correct  (inclusion  that  he  was 
tenant  in  tail,  and  that  his  right  as  tenant  in  tail  has  not 
been  disturbed  by  the  appointment  executed  by  the  wife. 
I  come  to  that  conclusion  on  the  ground  alluded  to  by  my 
noble  and  learned  fnend  on  the  woolsack;  namely,  that  the 
settlement  was  to  be  upon  the  parents  for  life,  and  then 
after  the  death  of  the  parents^  I  think  it  must  be  read  in 
this  way,  '^  upon  the  issue  male  of  the  said  John  Peyton 
and  Mary  Anne  Reynolds^'*  which  would  mean,  in  these 
executory  articles,  that  it  was  to  be  settled  upon  the  first 
and  other  sons  successively  in  tail  or  tail  male  (it  is  imma- 
terial which),  with  a  power  of  appointment  in  the  wife  to 
select  any  one  or  more  of  those  sons,  as  she  should  think 
fit  Although  I  quite  agree  in  the  argument  that  you 
might  have  an  instrument  so  worded  that  the  son  of  a 
daughter  would  come  under  the  description  of  ''issue 
male,"  I  think  that  is  not  the  primd  facie  construction,  and 
certainly  not  the  construction  to  be  put  upon  these  articles. 
I  think,  therefore,  that  the  Lord  Chancellor  of  Ireland 
was  right  in  holding  that  under  these  articles  the  convey- 
ance to  be  executed  must  be  a  conveyance  giving  the  estate 
m  tail  to  the  only  son  of  the  marriage.  He  suffered  a 
recovery,  or  rather  executed  a  disentailing  deed  after  re- 
coveries were  abolished,  which  resettled  the  estate,  and 
therefore  the  conveyance  was  very  properly  directed  to  be 
made  according  to  the  uses  of  this  re-settlement. 

Upon  that  which  we  may  call  the  fringe  of  the  case,  it 
was  said  that  the  legal  estate  was  not  in  these  parties. 
Whether  it  was  or  was  not,  is,  in  my  opinion,  quite  im- 
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1860.  material ;  but  I  think  it  was  in  these  parties,  because  sup- 
Lambert  posing  the  legal  estate  to  have  passed  by  this  conveyance, 
Peyton  which  I  think  it  did,  being  a  reversion  of  an  expectancy 
upon  leases  for  years,  it  passed  to  two  trustees  of  the 
names  of  Reynolds  and  Johnston,  Now  it  appears  that 
after  the  death  of  Mr.  Peyton^  Mrs.  Peyton  married  a 
second  time  a  gentleman  of  the  name  of  Macnamaray  and 
upon  this  marriage  Reynolds,  who  was  the  then  surviving 
trustee,  conveyed  the  legal  fee  in  a  manner  that  leaves  it 
extremely  doubtful  what  was  the  legal  effect  of  the  con- 
veyance. But  I  rather  think  that  the  effect  of  it  was  to 
give  the  whole  legal  fee  amongst  the  persons  who  had  the 
interest  under  these  marriage  articles,  because  it  is  con- 
veyed to  certain  trustees  *'  to  hold  to  the  use  and  behoof 
of  the  said  Mary  Anne  Peyton,  according  to  her  estate 
and  interest  therein  at  the  time  of,  and  immediately  before 
the  execution  of,  these  presents,  until  the  solemnization  of 
the  said  intended  marriage,  and  from  and  after  the  solem- 
nization thereof,  as  to  the  said  undivided  moiety,  share, 
or  proportion  of  the  said  towns,  lands,  tenements,  here- 
ditaments, and  premises  aforementioned,  the  estate  of  the 
said  Mary  Anne  Peyton,  to  the  uses  and  behoof  of  the 
said  Richard  Macnamara  and  his  assigns,  and  from  [and 
afler  the  decease  of  the  said  Richard  Macnamara,  in  case 
he  shall  die  in  the  lifetime  of  the  said  Mary  Anne  Peyton, 
his  said  intended  wife"  (an  event  which  has  happened)  *Ho 
the  use  and  behoof  of  the  said  Mary  Anne  Peyton,  and  her 
said  issue  by  the  said  John  Peyton,  her  said  first  husband, 
according  to  the  trusts  and  limitations,  and  subject  to  the 
powers,  provisions,  and  agreements  in  the  settlement" 
Now  supposing  that  the  legal  estate  was  in  Reynolds,  the 
result  of  this  deed,  executed  upon  Macnamara's  marriage, 
was  to  convey  it  to  Mrs.  Peyton  and  her  children,  accord- 
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ing  to  her  interest  under  the  settlement     It  is  impossible,         1860. 
therefore,  to  say  that  they  had  not  the  legal  interest  with      LiJii^BT 
which  the  Lord  Chancellor  of  Ireland  might  deaL  p  **  w 

Then,  supposing  that  to  be  so,  the  only  point  remaining 
is,  whether  the  construction  put  by  the  Lord  Chancellor 
of  Ireland  upon  the  marriage  articles  as  to  the  Loughscur 
estate  was  correct.  A  point  was  insisted  upon  late  in  the 
discussion  at  your  Lordships'  bar,  that  the  decree  was 
defective,  because  it  did  not  provide  for  the  other  estate 
agreed  to  be  settled,  namely,  the  Laheen  estate.  On  that 
subject,  I  confess  that  I  had  some  doubt  at  one  time ;  but 
I  think  there  was  nothing  to  provide  for,  because  it  was 
admitted  iairly  at  the  bar  that  no  provision  need  be  made  • 
for  it,  if,  according  to  the  true  construction  of  these 
articles,  the  only  son  of  the  marriage  had  become  tenant  in 
tail,  or  tenant  in  fee-simple  of  the  Laheen  estate.  I  cannot 
bring  my  mind  to  feel  any  iloubt  about  the  annuity.  I 
think  that  no  annuity  was  meant  to  be  created,  except 
during  the  life  of  Mrs.  Pet/ion  the  wife,  and  what  was  in- 
tended to  be  provided  was,  that  she  was  to  have  an 
annuity,  there  being  issue,  of  200  /.  a  year  for  her  life,  and 
that,  subject  to  that  annuity,  the  husband  was  to  be  enti- 
tled to  appoint  the  estate  amongst  such  of  his  issue  as  he 
should  think  fit.  And  although  it  is  rather  a  cumbrous 
way  of  providii^  for  the  residue  during  her  life,  and  after 
her  death  for  the  annuity  also,  that  only  means  to  say,  that 
without  interfering  with  her  right  to  the  enjoyment  of  the 
annuity  during  her  life,  he  is  to  appoint  to  such  of  the 
issue  as  he  should  think  fit.  Upon  the  authority  of  many 
well-known  cases,  the  argument  was  raised  upon  the  con- 
struction of  these  words,  that  they  by  implication  gave  the 
issue  a  right  to  the  estate  as  amongst  them,  if  no  appoint- 
ment was  made.  On  the  other  hand,  it  was  said  by  the 
Attorney  General  that  that  was  not  a  fair  construction, 
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1H60.  because  it  is  not  that  in  this  case  anything  is  given  to  the 
Lambert  issue  generally,  but  only  to  such  of  the  issue  as  the  hus- 
Pbtton.  ^^^^  might  think  fit  to  select,  and  if  he  does  not  select 
any  one,  then  nothing  is  given.  I  do  not  at  all  mean  to 
say  that  that  is  not  a  fair  observation  upon  the  case ;  but 
I  rather  think,  according  to  the  true  construction  of  this 
agreement,  that  as  to  the  Laheen  estate,  taking  it  alto- 
gether, this  is  an  agreement  to  put  that  estate  into  settle- 
ment, because,  though  there  is  a  general  power  of  selection 
given  to  the  husband,  there  is  a  provision  that  in  case  ot 
no  issue,  it  is  to  go  to  the  right  heirs,  which  I  think  might 
be  fairly  interpreted,  in  construing  these  marriage  articles, 
to  mean  that  there  should  be  a  provision  for  the  issue. 
But  we  must  look  at  what  is  farther  provided,  that  ''  the 
settlements"  (in  the  plural) ''  to  be  made  shall  be  made 
according  to  the  usual  course  in  such  cases."  It  appears 
to  me  clear  that  the  Court  cannot  speculate  as  to  what  the 
parties  intended  with  reference  to  the  greater  or  less  value 
of  the  one  estate  over  the  other,  but  that  it  must  be  taken 
to  mean  that  the  Laheen  estate  must  be  settled  upon  the 
first  and  other  sons,  and  then  foiling  them,  upon  the 
daughters,  and  the  other  estate  upon  the  sons  and  their 
successors  in  tail^  and  then  upon  the  daughters ;  and  if 
that  is  so,  the  only  son  was  absolutely  entitled.  On  the 
whole,  I  think  there  is  no  ground  whatever  to  lead  me  to 
advise  your  Lordships  to  disturb  this  decree. 

Lord  Chelmsford: 

Although  we  have  no  fewer  than  twenty-five  "  Reasons  " 
for  this  appeal,  yet,  in  the  result  of  the  argument  before 
your  Lordships,  the  whole  question  turns  upon  the  effect 
of  the  deed  of  the  23d  o(  August  1802. 

It  is  perfectly  clear,  and  1  think  there  cannot  be  the 
slightest  doubt  upon  the  subject,  that  this  was  not  intended 
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to  be  a  final  settlement  between  the  parties ;  and  for  the        1800. 
purpose  of  proving  that,  I  would  go  no  farther  than  the      Lambert 
last  clause  in  the  deed,  by  which  it  is  agreed  that  *'  legal      Pg^ 
deeds  of  settlement  shall  be  prepared  and  executed  as 
usual  in  such  cases,  and  as  counsel  learned  in  the  law  shall 
reasonably  adyise,"  showing  most  clearly  and    distinctly 
that  the  parties  did  not  intend  this  to  be  an  actual  settle- 
ment between  them,  but  that  they  contemplated  that  there 
would  be  other  conveyances  providing  that  these  trusts 
should  be  executed  in  a  more  careful  and  accurate  manner. 
What  is  the  scheme  of  these  articles  ?    They  compre- 
hend two  estates,  one  the  Loughscur,  and  the  other  the 
Laheen  estate ;  and  what  the  parties  appear  to  have  con- 
templated is,  that  each  should  have  a  power  of  appoint- 
ment over  his  or  her  own  estate,  and  that  if  that  power  of 
appointment  was  not  executed,  then  that  the  estate-should 
be  settled.     Now,  if  the  estate  was  to  be  settled,  and  to 
be  settled  '*  as  is  usual  in  such  cases,"  there  seems  to  be 
no  doubt  at  all,  and  that  was  hardly  questioned  in  the 
argument,  that  the  proper  settlement  with  regard  to  the 
Loughscwr  estate  is,  what  is  usually  called,  a  strict  settle- 
ment    The  only  difficulty  that  was  made  upon  the  sub- 
ject was,   with  regard   to  the  Laheen  estate;  and  with 
respect  to  the  Laheen  estate,  as  to  the  power  of  appoint- 
ment, I  entertain  no  doubt  that  the  construction  which  has 
been  put  upon  that  portion  of  the  articles  by  my  noble  and 
learned  friend  opposite  is  the  correct  one:  that,  in  the 
first  place,  the  appointment  with  regard  to  the  annuity  was 
expressed  in  an  awkward  manner,  but  that  it  was  intended 
that  a  power  of  appointment  should  exist  over  the  residue 
of  the  rents  and  profits,  minus  the  annuity  during  the  life 
of  the  wife,  and  that  after  her  death  the  annuity  should 
become  part,  in  fact,  of  the  rents  and  profits,  and  be  sub- 

VOL.  VIII.  B 
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1860         ject  to  the  power  of  appointment     If  that  be  so,  there  is 
Lambert      no  difficulty  whatever  with  regard  to  the  annuity,  which 
Peyton.       seemed  to  be  the  last  point  to  which  the  Appellants  clmig 
upon  this  argument. 

What,  then,  was  to  be  done  with  the  Laheen  estate,  in 
case  there  was  no  appointment  ?  what  settlement  was  to 
take  place,  supposing  those  articles  were  to  be  executed  ? 
I  agree  with  my  noble  and  learned  friend  that  as  the  heirs 
were  only  to  take  in  failure  of  issue,  there  was  an  intention 
that  the  issue  should  all  of  them  be  benefited  by  the  settle- 
ment, and  that  the  settlement  therefore  of  the  lAiheen 
estate  should  correspond  with  the  intended  settlement  of 
the  Loughscur  estate.  If  that  is  so,  and  if  the  settlement 
was  to  be  executed  as  a  strict  settlement,  then  it  is 
admitted  on  the  part  of  the  Appellants  that,  although  the 
decree  is  defective  in  not  providing  for  the  specific  per- 
formance of  the  articles  with  regard  to  the  Laheen  estate, 
yet,  if  so  executed,  the  Appellants  would  have  no  right 
whatever.  Although,  therefore,  the  decree  ought  to  have 
contained  some  declaration  as  to  the  mode  in  which  the 
Laheen  estate  should  have  been  settled,  yet  the  Appellants 
have  no  ground  of  objection  in  consequence  of  this  defect 
in  the  decree,  and  consequently,  I  agree  with  my  noble 
and  learned  friends  that  the  decree  ought  to  be  con- 
firmed. 

Lord  Kingsdown : 

My  Lords,  I  confess  that  I  cannot  arrive  at  the  same 
conclusion  at  which  my  noble  and  learned  friends  have 
arrived,  and  if  the  decision  of  this  case  had  depended  upon 
my  opinion  alone,  I  should  have  thought  it  desirable,  with 
reference  to  some  points  in  the  case,  to  take  farther  time 
for  consideration  before  disposing  of  it     But  my  doubts 
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are  not  sufficiently  strong  to  iiidace  me  to  dissent  from  the         1B60. 
conclusion  to  which  all  my  noble  and  learned  friends  have      Laxbjukt 
come. 


Application  was  made  for  costs. 

Lord  Cranworth :  With  respect  to  the  costs  there  is  a 
cross  appeal.  If  you  have  paid  the  costs  of  that,  it  might 
be  a  question  whether  they  should  be  repaid. 

3*A€  Attnrney  General :  There  was  a  petition  presented 
to  the  appeal  committee  in  the  usual  manner  upon  the 
question  of  the  competency  of  the  appeal,  and  the  appeal 
committee  determined  that  it  was  a  proper  point  to  bring 
before  the  attention  of  the  House,  and  referred  the  question 
to  the  House  to  decide  it  as  a  guide  for  the  future  (/)• 

Lord  Chancellor :  According  to  the  course  that  we  have 
adopted  in  other  cases,  if  those  costs  can  be  separated  from 
the  costs  of  the  appeal,  they  must  be  paid  by  the  party  who 
raised  the  objection  of  incompetency. 

The  Attorney  General :  That  has  always  been  when  the 
objection  has  been  raised  in  arguing  the  appeal  before  the 
House,  but  this  was  a  point  brought  before  the  appeal 
committee,  where  it  might  have  been  decided. 

Lord  Chelmsford:  I  was  one  of  the  appeal  committee. 
We  thought  it  was  rather  too  difficult  a  point  for  us  to 
decide  with  the  assistance  that  we  had  in  arguing  it ;  we 
had  not  the  benefit  of  counsel. 

Lord  Chancellor:  Are  there  any  additional  costs  that 
have  been  incurred  in  this  case  by  the  question  of  com- 
petency being  argued  at  the  bar  here? 

The  Attorney  General :  Merely  the  attendance  of  the 
agent  before  the  appeal  committee. 

The  Lord  Chancellor :  We  shall  follow  the  precedent  of 
Johnstone  v.  Johnstone  (m)  which  was  decided  a  short  time 

(/)  7  H,  L.  Caa.  423.  (m)  3  Macq.  Sc,  Ap.  Caa.  C19. 
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1860.  ago.  There  the  appeal  was  dismissed  with  costs,  except 
Lambert  the  costs  of  the  question  of  competency,  as  to  which  we 
p.  ^'  ordered  the  Respondent,  the  appeal  having  heen  deemed 

competent,  to  pay  them  to  the  Appellant  In  that  case,  as 
in  this,  there  had  been  a  reference  by  the  appeal  com- 
mittee to  this  House. 

The  following  order  was  afterwards  entered  on  the 
Journals  : — 

"  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal,  in  Parliament  assembled,  that  the  said  petition 
and  appeal  be,  and  is  hereby  dismissed  this  House,  and 
that  the  said  orders  and  decretal  order  therein  complained 
of,  be,  and  the  same  are  hereby  affirmed :  And  it  is  farther 
ordered,  that  the  said  Respondents  do  pay  or  cause  to  be 
paid  to  the  said  Appellants  the  costs  incurred  by  the  said 
Appellants  in  respect  of  the  said  question  of  the  compe- 
tency of  the  appeal,  and  that  the  said  Appellants  do  pay,  or 
cause  to  be  paid  to  the  said  Respondents,  the  costs  in- 
curred by  the  said  Respondents  in  respect  of  the  said 
appeal,  except  the  costs  incurred  by  them  in  respect  of  the 
said  question  of  competency,  and  that  the  said  costs  so  to 
be  paid  by  the  said  Respondents  and  Appellants  respec- 
tively shall  be  allowed  as  a  set-off  pro  tanto  to  the  costs  to 
be  paid  to  the  said  Respondents  and  Appellants  respec- 
tively ;  and  that  the  clerk  of  the  Parliaments  do  certify  the 
amount  of  such  costs  respectively,  and  the  balance  payable 
to  the  Appellants  or  Respondents,  as  the  case  may  be." 

Lords*  Journals,  27  February  1860. 
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IN  COMMITTEE  FOR  PRIVILEGES. 
The  Berkeley  Peerage. 

A  claim  of  a  barony  by  tenure  was  made  by  devisee  (tenant  for  life) 
of  the  estate  which  was  said  to  give  the  right  to  the  peerage.  A 
person  who  did  not  claim  the  estate  was  held  to  hare  no  lociu  Mtandi 
to  be  heard  in  opposition  to  the  claim. 

Assuming  that,  in  fact,  there  existed  in  the  reign  of  Hen,  II.  a  barony 
of  Berkeley^  enjoyed  by  successive  barons  in  respect  of  the  pos- 
session of  certain  hereditaments,  no  legal  right  to  be  summoned 
to  and  sit  in  Parliament  for  such  a  barony  can  exist  at  the  pre- 
sent day  in  any  tenant  for  life  or  devisee  of  such  hereditaments. 

The  11th  section  of  the  12  Car.  II.  c.  24,  has  not  the  effect  of  pre- 
serving such  barony  by  tenure,  if  it  ever  existed. 

The  Committee  for  Privileges  will  in  its  discretion  permit  docu- 
ments to  be  proved  by  printed  minutes  of  proceedings  before  a 
former  Committee  on  the  same  peerage,  but  as  a  rule  will  require 
the  production  of  the  original  documents. 

SemhU^  That  where  the  nature  of  the  peerage  and  not  the  pedigree  of 
the  claimant  is  in  question,  a  plate  erected  in  St,  Gwrg^i  Chapel, 
Wimdaor^  on  the  installation  of  a  particular  person  as  Knight  of 
the  Garter,  is  not  admissible  in  evidence  to  prove  the  description 
given  of  him. 

A  report  of  the  proceedings  on  another  and  different  chum  of  peerage 
can  only  be  referred  to  for  the  purposes  of  argument,  but  cannot  be 
received  as  evidence. 

Vice- Admiral  the  Right  Hon.  Sir  Frederick  Maurice 
Fitzhardinge  Berkeley y  k.  c.  b.,  being,  \mder  the  will  of  the 
last  Earl  Berkeley,  seised  as  tenant  for  life  of  the  Castle 
of  Berkeley,  and  all  the  hereditaments  constituting  the 
Barony  of  Berkeley,  presented  his  petition  to  the  Crown, 
to  be  allowed,  in  virtue  of  the  possession  of  such  Castle 
and  Barony,  the  dignity  and  honour  of  Baron  of  Berkeley, 
and  to  be  summoned,  as  a  Peer,  to  Parliament,  in  right 
of  such  dignity  and  honour. 

The  petition  having  been  referred,  in  the  usual  manner, 
to  the  House  of  Lords^  the  claim  was  appointed  for  hear- 
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1858.         ing  before  a  Committee  for  Privileges.    The  first  sitting  of 
The  the  Committee  took  place  on  the  23d  July  1868 ;  Lord 

^vl^ol     ^^*«**'^  '^^  ^e  chair. 

Mr.  Fleming  and  Mr.  Macqueen  appeared  as  counsel 
for  the  Claimant 

The  Attorney-General  (Sir  F.  Kellt/\  with  whom  was 
Mr.  Bentwick,  appeared  for  the  Crown. 

The  Duke  of  Richmond^  sitting  in  his  place,  was  ex- 
amined^ and  proved  that  the  late  Earl  Fitzhardinge 
was  never  married. 

Mr.  Fleming  then  stated  the  case  of  the  Claimant  The 
claim  to  this  title  is  based  upon  prescription.  The  pre- 
scription alleged  is  this :  that  the  claimant's  predecessors, 
whose  estate  he  now  has,  have,  time  out  of  mind,  held  the 
Castle  and  Barony  of  Berkeley  in  barony ;  and  that,  by 
reason  of  their  seisin  of  the  said  castle  and  barony,  they 
have  been  entitled  to  be,  and  have  been,  summoned  to 
Parliament,  and  have  had  voice  and  place  in  Parliament 
as  barons  of  the  realm  and  Lords  of  Parliament.  Unless 
this  claim  shall  be  declared  contrary  to  law,  extinguished 
by  statute,  or  lost  by  nonuser,  it  must  be  allowed. 

The  lands  constituting  the  barony  were  held  fi*om  the 
time  of  Henry  1  by  a  family  which  took  its  name  from 
them.  For  some  reason,  not  clearly  ascertained,  Roger  de 
Berkeley  was  dispossessed  towards  the  end  of  that  reign, 
and,  in  the  contest  between  Stephen  and  the  Empress 
Maude f  she  seized  upon  and  held  these  lands.  The  first 
formal  grant  of  them  was  made  by  Henry  2,  before  coming 
to  the  throne,  but  after  his  agreement  with  Stephen,  In 
consideration  of  the  great  services  rendered  to  him  by 
Robert  Fitzhardinge^  they  were  granted  to  that  person,  to 
be  held  either  by  the  service  of  one  knight's  fee,  or  100  5., 
as  Robert  should  elect.     After  Henry  became   King,  he 
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made  another  grant,  changing  the  service  to  five  knights'  1868. 
fees.  There  was  a  grant  made  by  Queen  Eleanor,  widow  The 
of  Henry  2,  dated  on  the  30th  October,  in  the  first  year  of  pj^^^ 
the  reign  of  her  son,  Richard  1  (a).  Perhaps  it  was  deemed 
that  Henry  2  had  private  rights  to  which  she  succeeded 
as  his  widow,  and  therefore  she  granted  and  confirmed 
to  Maurice  de  Berkeley  ^^  Berkeley  and  Berkeley  Her- 
nessy  with  all  their  appurtenances,  to  be  holden  in 
barony  of  the  Lord,  the  King  Richard,  my  son,  he  and  his 
heirs  of  him,  and  his  heirs,  by  the  service  of  five  knights, 
as  the  charters  of  my  Lord  the  King  Henry  and  of  King 
Richard,  my  son,  testify,  which  charters  the  said  Maurice 
hath ;  and  as  the  charters  of  the  same  Kings,  which  his 
brothers  have,  do  testify."  The  grant  made  by  Richard  1 
has  not  been  preserved,  but  this  grant  by  Queen  Eleanor 
shows  that  that  which  was  executed  by  the  King  had 
granted  the  lands  in  barony.  In  the  10  Richard  1  there 
was  a  grant  of  confirmation  by  the  King,  which  sets  forth  the 
charter,  in  the  first  year  of  his  reign,  and  grants  the  manor 
of  Berkeley,  kc,  **  as  fully  and  entirely  as  it  was  in  the  time 
of  Eang  Henry,  grandfather  of  our  father,  to  hold  in  fee 
and  inheritance  to  himself  and  his  heirs  of  us,  and  our 
heirs  by  the  service  of  five  knights."  The  deed  of  Queen 
Eleanor  shows  what  that  holding  had  been.  In  the  early 
part  of  the  reign  of  John,  Robert  de  Berkeley  was  an  ad- 
herent of  the  King,  but  afterwards  took  part  against  him, 
and  Jokn  seized  his  lands  and  castle.  Robert  was  tried, 
and  tried  by  the  Peers,  a  fact  which  shows  that  he  was 
then  considered  a  Peer;  he  was  fined,  but  afterwards, 
in  the  lb  John,  in  consideration  of  his  services  in  the 
French  wars,  he  was  pardoned  part  of  the  fine  then  re- 
maining due.  He  died  without  issue,  in  tlie  4  Henry  3, 
whereupon  the  King  seized  his  lands,  but  Thomas,  his 

(a)  Minotee  of  Evidence  in  the  Berkeley  Peerage  Case,  1820,  p.  6. 
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1868.        brother  and  heir,  was  admitted  into  posseBsion  of  them 
The  and  paid  100  /.  (which  was  the  payment  due  from  a  baron) 

j^j^^  for  his  relief.  In  the  28  Hen.  8,  his  son  Maurice  suc- 
ceeded him,  and  likewise  paid  100  /.  for  his  relief,  and  was 
summoned,  among  the  barons,  to  attend  the  King  in  his 
war  against  the  Scots^  Henry  de  Berkeley ^  the  heir  of  that 
Roger  who  was  dispossessed  by  the  Empress  Maude,  ap- 
pears to  have  set  up  some  claim  to  the  lands,  which,  how- 
ever, in  the  6  JEId.  1  he  released  to  Maurice;  and  in 
that  release  the  property  is  described  as  "  the  Barony  of 
Berkeley"  In  the  11  JEd.  1,  the  King,  in  consider- 
ation of  the  services  of  Tkomas,  the  then  holder  of  the 
barony,  released  him  from  the  payment  of  100  marks,  due 
by  him  as  his  relief.  This  was,  then,  the  relief  of  a  baron, 
having  been  reduced  to  that  sum  by  a  charter  of  Henry  3. 
In  the  16  Ed.  1  there  was  a  quo  warranto,  to  know 
by  what  right  this  Thomas  exercised  certain  privileges  (6), 
and  in  the  exemplification  of  the  record,  it  is  there  stated 
that  Thomas  held  these  lands  per  Baroniam. 

It  is  now  necessary  to  refer  to  the  writs  of  summons. 
There  is  no  enrolment  of  those  writs  before  the  23  Ed.  1. 
There  was  an  enrolment  of  an  earlier  writ,  issued  by 
Montfortj  Earl  of  Leicester,  while  he  held  Henry  3  his 
prisoner  in  the  49th  year  of  that  king's  reign ;  but  that 
was  addressed  but  to  few  persons,  all  of  whom  were,  no 
doubt,  partisans  of  the  Earh  In  the  23  Ed.  1  (c),  and 
in  every  subsequent  year  of  his  life,  Thomas  was  called 
to  Parliament  as  a  baron.  By  an  inquisition  taken  on 
the  death  of  Thomas  in  the  15  Ed.  2(d),  it  is  found 
that  he  held  the  castle  of  Berkeley,  with  its  appurte- 
nances, in  capite  per  Baroniam,  by  the  service  of  three 
knights'  fees.     In  August  of  that  year,  Maurice,  his  son, 

(6)  Min.  1829,  p.  11.  {d)  Min.  1829,  p.  14. 

(c)  Min.  1829,  p.  99. 
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1858.         after  his  death  on  his  son  Maurice^  and  the  heirs  male  of 
The  his  body ;  and  if  Maurice  should  die  without  heirs  male, 

Pbkbaob.  then  to  the  heirs  male  of  the  body  of  Thomas.  [The  Lord 
Chancellor :  To  hold  of  the  King  by  the  same  service  by 
which  the  castle  and  barony  had  been  previously  held  ?] 
Yes.  Notwithstanding  this  settlement,  which  made  him 
only  tenant  for  life,  of  these  estates,  he  was  summoned 
to,  and  sat  in,  every  Parliament.  Thomas  died  in  the 
35  Ed.  3 ;  a  grant  of  livery  was  made  to  his  son,  Maurice^ 
who,  in  the  37  Ed.  3,  was  called  on  for  payment  of  his 
relief,  but  pleaded  the  entail,  alleging,  that  his  father  was 
only  tenant  for  life^  and  that  the  lands  included  therein 
constituted  the  barony  o( Berkeley.  The  Attorney-Gtneraly 
on  behalf  of  the  Crown,  took  issue  on  this  plea.  [Lord 
St.  Leonards :  You  say,  that  the  fine  and  the  conveyance 
under  it  passed  the  barony,  as  well  as  the  estates?] 
Certainly,  it  being  made  by  the  license  of  the  Crown. 
The  finding  affirmed  this  plea,  except  as  to  a  small  estate 
called  the  manor  o{  Aure{e).  He  sat  in  all  the  succeed- 
ing Parliaments  during  his  Ufe.  He  died  in  the  42  Ed.  3, 
leaving  Thomas  his  son  and  heir,  who  did  homage  at  the 
coronation  of  Richard  2,  and  constantly  sat  in  Parliament, 
and,  dying  in  the  5  Hen.  5,  left  an  only  daughter  and 
heir,  named  Elizabethy  the  wife  of  Richard  JBeauchamp, 
Earl  of  Warwick.  She  obtained,  no  doubt  through  the 
influence  of  the  Earl,  her  husband,  a  grant  of  the  custody 
of  all  the  lands  of  her  late  father ;  and  though  a  relative, 
named  James  de  Berkeley ^  was  the  heir  in  tail  male  under 
the  settlement,  and  obtained  a  grant  of  the  lands,  she,  in 
reality,  kept  possession  of  them  for  some  time  afterwards. 
James  must  have  obtained  possession  in  the  9  Hen.  5,  for 
he  then  paid  his  relief  and  was  summoned  to  Parliament. 
He  appears  not  to  have  been  summoned  to  Parliament  till 

(«)  Min.  1829,  p.  35. 
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then.     James  died  in  the  3  Ed.  4,  and  was  succeeded  by         1858. 
WilUam^  who  was  summoned  to  Parliament  as  a  baron  The 

until  the  21  Ed.  4,  when  he  was  created  a  viscount,  and  pJS^!^ 
in  1  Rd.  3  was  made  Earl  of  Nottingham.  In  the  reign  of 
Richard  3  the  Earl,  by  Royal  license,  suffered  a  recovery 
of  his  estates.  The  recovery  does  not  mention  the  barony, 
but  the  estates  named  are  those  which  did  constitute  the 
Barony  of  Berkeley  (/).  Having  thus  acquired  the  fee, 
he  entered  into  an  agreement  with  Henry  7  (by  whom  he 
was  afterwards  created  Marquess  of  Berkeley)^  to  settle 
the  lands  upon  the  King  and  his  heirs  male  in  case  he  (the 
Earl)  should  die  without  issue.  This  settlement  was  made 
by  a  fine,  and  the  Earl  dying  without  issue,  the  lands 
came  into  the  actual  seisin  of  the  Crown,  and  so  continued 
till  the  death  of  Edward  6.  An  inquisition  taken  on 
the  death  of  the  Marquess  (jr),  found  that  his  brother, 
Maurice,  was  h*is  heir,  but  did  not  describe  him  as  Lord 
Berheleyy  and,  in  fact,  he  continued  a  commoner.  He 
took  part  in  many  legal  proceedings,  in  all  of  which  he 
was  described  as  **  Maurice  Berheleyy  Esq.,"  which,  as  in 
the  preceding  case  of  Jamesy  showed,  that  when  the  lands 
were  severed  from  the  heirship,  the  heir  who  had  not  the 
lands  was  not  treated  as  a  Peer.  The  son  of  this  Maurice, 
also  himself  a  Maurice,  was  a  commoner;  but,  at  the 
coronation  of  Henry  8,  was  made  a  knight  of  the  Bath, 
and  in  the  7  Hen.  8  served  as  Sheriff  of  Gloucestershire, 
by  the  title  of  "  Sir  Maurice  Berkeley,  Knight."  In  the 
14th  year  of  his  reign  the  King  called  a  Parliament,  and 
summoned  Maurice  to  that  Parliament  as  a  Peer,  but  by  a 
new  creation.  In  the  Minutes  of  1829  (A)  there  is  a  letter 
written  by  the  Lord  Chief  Baron  and  two  other  friends,  ad- 
dressed to  this  Maurice,  who  was  then  Governor  of  the 


(/)  Min.  1829,  p.  118,  (A)  Id.  p.  143. 

f  /t^    T<1    n    1 9.1 


(g)  Id.  p.  121 
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1858.         Castle  of  Calais,  recommending  him  to  ''  take  this  honour 
The  which  the  King's  grace,  by  his  writ,  hath  lately  called 

j^^^Y  you  to,  howbeit  ye  have  not  the  room  in  the  Parliament 
chamber  that  the  Lords  Berkeley  have  had  of  old  time ;" 
and  they  advise  him  not,  at  that  time,  to  claim  "  the  Lord 
Berkeley s  room,  for  peradventure  ye  shall  have  more  con- 
venient time  hereafter  than  now."  He  took  the  advice, 
and  was  introduced  by  proxy ;  he  died  not  long  afterwards 
without  issiie.  Maurice  was  succeeded  by  his  brother 
Thomas,  who,  in  the  16  Hen.  8,  was  named  in  a  commis- 
sion to  collect  subsidies  as  "  Thomas  Berkeley,  Knt"  He 
was  called  to  Parliament  by  summons  on  the  21  Hen.  8, 
and  in  the  summonses  for  that  Parliament,  which  are 
enrolled,  he  is  called  "  Thomas  Berkeley  de  Berkeley.'* 
He  died  24  Hen.  8,  and  in  the  next  year  his  son  Thomas 
bad  livery  of  the  estates  which  his  father  had  held,  but 
there  is  no  writ  of  summons  to  him  extant.  It  appears, 
however,  from  the  Journals,  that  he  sat  in  Parliament  in 
January f  25  Hen,  8,  and  with  the  ancient  precedency,  for 
be  was  placed  next  to  Lord  2j0uchy  and  before  Lords 
Morley,  Dacre,  and  others  whose  ancestors  had  seats  in  the 
reign  of  Edward  1.  That  must  have  been  matter  of  favour, 
for  he  could  make  no  claim  to  the  barony  vested  in  his 
predecessors,  who  were  Lords  of  Berkeley  in  the  14  th 
century,  since  he  was  not  their  heir,  nor  was  he  seised  of 
the  lands  that  they  held.  That  he  was  in  favour  with  the 
King  is  clear,  for  on  the  24th  J^ovember,  24  Hen.  8,  be  was 
made  constable  of  Berkeley  and  warden  of  the  Chases  of 
Berkeley.  He  died  two  years  afterwards,  and  had  a  post- 
humous son,  named  Henry.  On  the  death  of  Edward  6,  the 
male  issue  of  Henry  7  failed,  and  Henry  Berkeley,  then 
under  age  and  in  ward  to  the  Crown,  became  entitled  under 
the  ultimate  remainder  included  in  the  fine  levied  by  the 
Marquess,  for  be  was  the  right  heir  of  the  Marquess.  Pro- 
ceedings by  Quo   Titulo  were  taken,  and  his  right  was 
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1868.        and  considering  the  circumstances,  it  is  hardly  possible  to 
The  doubt  that  it  was  passed  with  reference  to  him  and  to  the 

Pksraoe.  I^or^s  Arundel  and  Abergavenny,  who,  like  him,  were  sitting 
in  ParHament  under  titles  by  tenure.  In  1670,  he  renewed 
bis  claim  for  precedejicy.  No  decision  was  come  to.  In 
1679,  he  was  elevated  to  the  dignity  of  Earl  of  Berkeley. 
The  recital  in  the  patent  is  important;  it  says  (ft),  after 
mentioning  his  high  connexions  by  affinity,  that  he  is 
descended  "  from  the  illustrious  and  very  ancient  family  of 
the  Barons  of  Berkeley,  whose  progenitor,  Maurice,  son  of 
Robert  Fitzhardinge,  sprung  from  the  Royal  stock  of  the 
Danish  kings,  and  a  most  distinguished  champion  in  the 
conquest  of  England,  married  Alice,  daughter  of  Roger 
Berkeley,  Lord  of  Dursley,  in  the  county  aforesaid,  son  of 
another  Roger,  son  of  William,  nephew  of  Roger  Lord  of 
Berkeley,  which  Roger  in  the  reign  of  William  tlie  Norman 
then  flourished ;  and  afterwards  Maurice  enjoyed  the  sur- 
name of  Berkeley,  from  whose  great  nephew  the  same  family 
has  succeeded  to  the  title  and  honour  of  Baron  of  Berkeley, 
down  to  the  aforesaid  Oeorge,  for  an  uninterrupted  series 
of  about  600  years,  always  brave,  faithful,  and  pious." 
That  patent  alone  would  ahnost  be  sufficient  to  establish 
the  title  now  submitted  to  the  Committee.  They  were 
from  time  immemorial  Barons,  which  must  have  been  by 
tenure,  because  there  were  no  Barons  by  writ  600  years 
ago.  The  interruption  while  the  Crown  was  in  the  pos- 
session of  the  castle  is  not  sufficient  to  affect  this  statement 
[The  Lord  Chancellor:  Yet  it  was  an  interruption  for  more 
than  half  a  century.  And  the  effect  of  that  as  a  matter  of 
law  is  to  be  considered.]     At  all  events  the  patent  proves 

feudal  or  other,  by  which  any  person  hath  or  may  have  right  to  sit 
in  the  Lords  House  of  Parliament,  as  to  his  or  their  title  of  honour 
or  sitting  in  Parliament,  and  the  privilege  belonging  to  them  as  peers, 
this  Act,  or  anything  therein  contained  to  the  contrary,  in  any  wise 
notwithstanding. " 

(k)  Min.  1829,  p.  265. 
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that  George  derived  under  Robert  the  grantee  of  Henry  2.        1858, 
The  Castle  and  Barony  of  Berkeley  have  from  that  time        The' 
been  vested  in  successive  Earls  of  Berkeley  down  to  1810,     p^^^^ 
and  then  under  a  devise  contained  in  the  will  of  the  last 
Earl  they  vested  in  the  late  Lord  FitzharcUngey  and  they 
are  now  vested  in  the  claimant. 

James,  eldest  son  of  Charles,  second  Earl  of  Berkeley, 
was  called  to  Parliament  in  his  father's  Barony  m  1704, 
and  was  put  in  the  place  of  the  ancient  Barony  of  Berkeley, 
next  to  Lord  Audley.     [Lord  St.  Leonards:  When  did  the 
widow  of  the  devisor  of  1810  die?]     In  1846.     [Lord 
St.  Leonards:  How  was  the  barony  disposed  of  during  that 
time  ?]     She  bad  no  interest  in  the  castle  and  barony,  she 
had  only  a  small  portion  of  the  property,  merely  two  farms, 
which  were  holden  of  one  of  the  manors.     The  will  created 
no  separate  estate ;  the  manor  was  not  severed,  and  the 
whole  of  it  is  now  in  the  possession  of  the  claimant.    [Lord 
St.  Leonards  :  There  is  a  term  of  2,000  years  in  the  will 
of  the  last  Earl :  what  do  you  say  of  that  term?]  It  must 
have  been  holden  of  the  Lord  ;  the  reversion  would  be  in 
him.     ITie  termor  could  not  hold  the  title;    the  termor 
would  hold  under  the  person  entitled  to  the   reversion  ; 
there  must  be  a  freehold  to  give  the  title ;  the  term  is  a 
mere  chattel    interest.    The  fee  was  in  the  reversioner. 
[Lord  St.  Leonards :  Then  the  barony  would  be  a  barony 
by  tenure  after  the  term  of  2,000  years  held  by  somebody 
else  had  expired?]     No;  the  case  must  be  viewed  with 
reference  to  such  estates  as  could  have  been  in  existence 
prior  to  the  statute  of  Charles  2;  now  before  that  statute 
the  person  holding  the  term  would  hold  it  of  the  rever- 
sioner.    The  statute  of  Quia  EmptoreSy  which  prevented 
sab-infeudation  did  not  prevent  terms.   [Lord  St.  Leonardo : 
If  the  holding  of  the  estate  carries  the  right  to  the  barony, 
and  a  term  is  created  for  2,000  years,  the  term  carries  the 
right  of  possession ;  the  Baron  sitting  here  could  be  turned 
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1858.        out  of  possession  the  next  hour ;  the  termor  would  be  the 
The  owner  in  possession.     He   would  have  a  chattel  interest 

Psmlo?  only,  but  that  chattel  interest  would  give  him  the  entire 
possession  and  ownership  of  the  castle  during  the  2,000 
years.  Must  the  real  enjoyment  of  the  estates  go  with  the 
title  or  not  ?  Can  a  man  be  a  Baron  by  the  tenure  of  an 
estate  in  which  he  has  not  the  slightest  beneficial  interest 
for  2,000  years  to  come  ?]  If  possession  is  not  taken  under 
the  term,  the  existence  of  the  term  will  not  prejudice  the 
right  of  the  person  in  possession.  He  has  an  estate  inde- 
pendent of  and  superior  to  the  termor.  In  former  times 
termors  were  never  supposed  to  interfere  with  the 
feudal  possession.  All  persons  who  sat  in  this  House, 
save  the  Earls,  were,  anciently.  Barons  by  tenure. 
The  Constitutions  of  Clarendon^  Magna  Charta,  and 
the  Rolls  of  Parliament,  all  establish  that  iact.  The 
Constitutions  of  Clarendon  say  (Oj  "  Archbishops,  bishops, 

(I)  Article  11.  That  is  the  third  article  of  the  six  toUraUd  by  the 
Pope  Alexander  3,  ^  not  as  good,  but  as  less  evil,''  than  the  rest. 
*' Archiepiscopi,  episcopi,  et  universs  persons  regni,  qui  de  rege 
tenent  in  capLte,  habent  possessiones  saas  de  Domino  rege  sicut  Baro- 
niam,  et  inde  respondent  justiciariis  et  ministris  Regis,  et  sequnntiir 
et  faciuntomnes  rectitudiBes  et  consuetudines  Regias,  et  sicut  barones 
ceteri  debent  interesse  judiciis  curie  Domini  R^is  cum  baronibus, 
usque  perveniatur  in  judicio  ad  diminutionem  membrorum,  vel  ad 
mortem.'*  (1  Rep.  Dig.  Peer.  44.)  This  article  is  not  expressed  in 
the  same  terms  in  all  the  books  which  quote  it.  In  some  of  them 
most  of  the  verbs  which  appear  here  in  the  indicative,  are  given  in 
the  subjunctive  mood.  Seldm  remarks  on  the  difference,  and  it  was 
adverted  to  in  the  argument.  The  contractions  in  the  copy  (Cott. 
MSS.  Vitellius.  E.  xi.)  rather  favour  the  indicative,  and  perhaps 
that  was  the  style  in  which  the  article  was  sent  to  the  Pope.  But 
he  may  have  returned  the  words  altered  to  the  subjunctive  as  more 
clearly  indicating  his  permissive,  yet  reluctant,  recognition  of  the 
article.  The  Constitutions  originally  consisted  of  sixteen  articles ; 
ten  of  these  were  formally  condemned  by  Pope  Alexander  3,  in  full 
Consistory,  as  hostile  to  the  rights  of  the  clergy.  The  other  six  (2d, 
6th,  11th,  18th,  14th,  and  16th)  he  tolerated,  not  as  good,  but,  as 
less  evil  than  the  rest.    (Reeves'  Hist.  Eng.  Law,  vol.  i.,  p.  75.) 
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186&  they  would  have  had  knights  holding  under  them ;  and  by 
The  that  statute  subinfeudation  was  destroyed.  Lord  Hahj  in 
PESfiuLos!  bisnoteto  CoAeuponZi^l2e^a7t,intheeditionof  1788(15yb)y 
speaking  of  the  case  of  Lord  Chrey  of  Suthyn,  expressly 
recognises  the  title  of  Berkeley  as  one  held  by  tenure. 
He  says,  *^  But  if  it  were  a  feudal  title  of  honour,  as  of  the 
Earldom  of  Arundel,  or  Barony  of  Berkeley,  there  pcssessio 
fratris  should  hold  well,  because  the  title  is  annexed  to  the 
land.  So  of  an  office  of  dignity ;  and,  ea  ratione,  the  office 
of  High  Chamberlain  o{  England  descended  to  the  Earl  of 
Uneey,  of  the  whole  blood,  and  departed  firom  the  line 
male  of  the  Earl  of  Oxford,  and  adjudged  accordingly  in 
Parliament."  In  the  case  of  The  Xing  ▼•  irf/o2/^«(p):  Lord 
Holt,  speaking  of  the  dignity  of  peers,  says:  ''  As  to  the 
first,  before  the  time  of  King  Edward  3,  there  were  but 
two  titles  of  nobility,  viz.,  earls  and  barons.  Barons  were 
originally  created  by  tenure,  afterwards  by  writ."  If  barons 
were  originally  barons  by  tenure,  and  as  such,  formed  part 
of  the  Parliament,  then  the  right,  where  the  tenure  has 
been  clothed  with  the  possession  of  the  dignity,  cannot  be 
lost,  unless  taken  away  by  statute.  The  statute  6  Richard^ 
says,  that  the  barons  shall  be  summoned  to  this  House. 
By  that  statute  it  is  enacted  that ''  all  and  singular  person 
and  commonalties,  which  from  henceforth  shall  have  sum* 
mons  to  Parliament,  shall  come  from  henceforth  to  the 
Parliaments  in  manner  as  they  are  bound,  and  hath  been 
accustomed  within  the  realm  of  England  of  old  times. 
And  whatever  person  of  the  same  realm  who  henceforth 
shall  have  summons,  be  he  archbishop,  bishop,  abbot 
prior,  duke,'  earl,  baron,  banneret,  knight  of  the  shire, 
citizen  of  the  city,  burgess  of  borough,  or  other  singular 
person  or  commonalty  whatever,  doth  absent  himself,*' 
shall  be  fined.    The  right,  therefore,  of  those  who  had 

{p)  1  Lord  Raym.  12. 
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Utberto  come  was  preserred.  The  Barons  of  Bethdey  had  182». 
been  called  to  Parliament  by  reason  of  their  tenure,  had  sat,  _  The 
and  they  were  entitled  to  be  called  to  Parliament  under  that 
statute.  The  statute  of  Charles  2  expressly  saves  the  right. 
That  statute  must  be  taken  as  a  Parliamentary  recognitioii 
of  the  title.  In  Lord  Berhd^^%  case,  that  right,  even 
as  to  precedency,  was  insisted  on  in  the  year  when  that 
statute  was  passed,  a  statute  which  in  terms  saves  feudal 
tidesy  of  which,  as  barons  by  tenure,  they  were  possessed* 
This  is  a  claim  to  a  feudal  title  in  respect  of  an  entire 
barony,  which  is  now  in  the  possession  of  the  claimant, 
and  which,  it  is  confidently  submitted,  gives  him  a  right 
to  a  seat  in  this  House  as  a  Baron  by  tenure. 

A  petition  from  the  Hon.  O.  C.  GranHey  FUzkardiMge        i860. 

Bertelejf  was  read  in  opposition  to  the  claim.  ApiiTT^  16. 

August  11. 

The  Lord  Chancellor  (Lord  Chelmsford) :  I  do  not  un-        i860, 
derstand  that  the  petitioner  seeks  to  be  heard  by  counsel ;      ju^iriS. 
but  even  if  so,  he  has  not  shown  a  locrn  standi,  for  he  does 
not  set  up  any  claim  to  the  castle,  and  it  is  in  respect  of 
the  possession  of  the  castle,  that  the  claim  of  peerage  is 
now  made. 

Counsel  were  called  in. 

The  charter  from  Henry  Duke  of  Normandy  to  Robert 
FUzhardwge  was  produced  and  read«  It  granted  ^'  Ber- 
keky  and  Berkeley  Hemesse  the  manor,  with  all  its  ap- 
pendages '*  by  the  service  of  one  knight,  but  no  mention 
was  made  of  the  castle  nor  the  barony.  The  charter  from 
Henry  2  was  produced.  It  was  a  grant  of  the  same  manor, 
with  all  its  appendages,  *'  fully  and  entirely  as  it  was  in  the 
time  of  King  Henry,  my  grandfather,  to  hold  in  fee  and 
inheritance  to  him  and  his  heirs  of  me  and  my  heirs  by 
the  service  of  five  knights.''     There  was  no  additional 

c2 
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1860.  property  granted;  neither  "castle*'  nor  "barony**  was 
The  mentioned,  and  there  were  no  words  importing  confirma- 
1^^     tion  of  the  first  grant 

The  charter  of  Queen  Eleanor  was  produced.  It  was 
indistinct  in  some  parts,  but  the  words  ^^suis  tenenda  in 
baronia  "  appeared  distinctly,  and  so  did  the  words  "  sicut 
carte  domini  mei  regis,''  and  "  Regis  Ricardi  jUu  mei  to- 
tantwr'*  The  words  "  Quas  ipse  Mauridus  habet  et  sicut 
carte  earumdem  regum  quas  fratres  $ui  habent  testantur'' 
were  also  fully  legible. 

A  great  many  entries  of  fines  paid  for  the  lands  were 
put  in  and  read.  Tlie  amount  of  these  fines  proved,  it  was 
alleged,  that  the  holder  of  the  lands  was  a  baron. 

The  charter  of  Richard  1  was  produced.  There  was  no 
word  of  "  barony  "  or  "  castle  '*  in  it 

Many  documents,  public  and  private,  were  given  in  evi- 
dence, to  show  that  the  lands  in  question  were  constantly 
denominated  "the  Barony  of  Berkeley"- 

Many  enrolments  of  writs  of  summons  to  Parliament,  in 
which  the  name  of  Berkeley  appeared,  were  also  put  in, 
and  a  great  mass  of  evidence  was  given  in  support  of  the 
opening  statement. 

Mr.  Fleming  stated  that  some  of  the  documents  now 
put  in  had  been  produced  in  1820,  and  were  to  be  found 
in  the  minutes  of  the  proceedings  then  taken.  He  sub- 
mitted that  he  might  refer  to  such  documents  as  already 
in  evidence.    That  was  done  in  the  Beaumont  case  {q). 

The  Committee  would  permit  that  to  be  done  on  some 
occasions  when  it  was  convenient,  and  it  was  done  for 
that  reason  in  the  Beaumont  case,  but  whenever  it  was 
necessary,  it  must  be  understood  that  the  original  docu- 
ments must  be  produced. 

A  tracing  of  the  arms  and  inscription  on  a  plate  erected 

(q)  6  Clark  &  Fin.  868. 
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in  Si.  George's  Chapel,  Windsor,  for  James  Earl  of  Ber-        1800. 
kelejf,  on  his  installation  as  a  knight  of  the  garter,  on  30        Th« 
April  1718,  was  tendered  in  evidence,  but  objected  to.  p™!^^ 

Mr.  Fleming  :  Such  a  piece  of  evidence  was  admitted 
in  the  Shrewsbury  case  (r).  It  is  offered  to  prove  the  style 
by  which  he  was  described  on  his  election  as  a  knight  of 
the  garter. 

The  Committee  thought  that  it  was  not  admissible.  In 
the  Shrewtbury  case  it  was  admitted  as  a  proof  in  a  pedi- 
gree, to  identify  a  particular  person. 

The  evidence  was  withdrawn,  to  be  reproduced,  and  its 
admissibiUty  argued,  if  necessary. 

Mr.  Fleming  proposed  to  put  in  evidence  the  Aber- 
gavenny  case  as  already  printed. 

Lord  Redesdale  (the  Chairman) :  Do  you  mean  that  in 
the  Abergaventty  case  this  House  decided  that  there  was 
a  barony  by  tenure,  and  do  you  desire  to  put  that  in 
evidence.     It  ought  to  be  proved  from  the  Journals. 

Mr.  Fleming:  Certainly. 

Lord  SL  Leonards :  It  may  be  used  in  argument  as  a 
precedent 

Lord  Cranworth :  And  it  may  be  printed  as  part  of  the 
claimant's  case. 

Mr.  Fleming :  In  the  Montrose  case  («)  evidence  of  this 
kind  was  received.  Sufficient  does  not  appear  on  the 
Journals.  The  statements  in  them  might  lead  the  Com- 
mittee into  error. 

The  Committee  rejected  the  proposed  evidence.  The 
Journals  might  be  produced,  and  books  of  authority  might 
be  referred  to  in  argument,  and  the  report  printed  as  a 
part  of  the  Claimant's  case,  but  it  could  not  be  received  in 
evidence. 

(r)  8  H.  L.  Gas.  10.  Lmdeay,    App.  407    (London  : 

(«)  Report  published  by  Lord      Murray.  1866). 

c  3 
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188a.  The  Attorney  General  (Sir  R.  Bethelt),  and  Mr.  Benr 

JuW  12, 13y  tincky  appeared  for  the  Crown. 

.J-.'  Mr.  Fleming  (with  whom  was  Mr.  Macqueen)  sum- 

The  jjjjg J  ^p  Qn  behalf  of  the  Claimant : 

^**™^"*  The  facts  of  this  case  are  very  simple.  The  doubts 
now  raised  as  to  the  nature  of  the  peerage  will  be 
found  to  be  unwarranted.  A  mistaken  opinion  had  ex- 
isted that  the  ancient  charters  which  created  baronies  by 
tenure,  expressed  a  grant  of  baronial  tenure.  There  is 
no  instance  of  such  a  grant.  The  original  charters  creating 
territorial  baronies  in  England  are  very  rarely  found. 
But  mkny  such  grants  had  been  made  in  Ireland  by  King 
John,  and  were  preserved ;  and  as  the  laws  of  the  two 
countries  were  similar,  they  afford  evidence  of  the  form  in 
which  the  English  charters  must  have  been  granted.  A 
grant  creating  a  baronial  tenure  was  a  grant  of  land  with 
criminal  and  civil  jurisdiction.  This  was  the  form  of  the 
grant  by  Henry  1,  to  Robert  Fitzhardinge  (t),  though  not 
in  terms  creating  a  barony  by  tenure.  In  the  Irish  Close 
Roll,  51  Ed.  3,  is  an  entry  of  a  complaint  by  Walter 
Z^Enfauni,  knt  (ti),  who  had  been  ''  amerced  as  a  tenant 
by  barony,  by  reason  that  he  came  not  to  our  Pariiament, 
as  by  our  writ  he  was  summoned."  It  recites  the  pro- 
ceedings, and  goes  on  thus :  ''  It  is  not  the  law  or  custom 
hitherto  used  in  our  said  land  that  any  persons  who  have 
not  holden  by  barony  ought  to  be  summoned  to  our  Par- 
liament, or  to  be  amerced  by  reason  of  their  absence 
therefrom."  The  charter  to  Robert  Fitzhardinge,  being 
one  by  which  he  did  hold  by  barony,  must  therefore  have 
created  a  tenure  in  barony. 

(I)  Eyidence  (in  this  case),  p.      rice   Beriel^a    Case,    p.    100. 
7»  8-  See  also  p.  85. 

(ti)  3  Appendix  to  Sir  Mau^ 
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The  possessions  of  Berkeley  were,  in  returns  made  to  the         i860. 
Crown,  caUed  "The  Honor  of  Berkeley.''    Now  "  honor"         The 
was  synonymous  with  "  barony  "(p).    And  they  are  so     p^^^ 
treated  in  King  John*E  Magna  Charta(tr).    The  payments 
made  by  different  barons  of  this  family,  as  their  reliefe, 
show  that  they  were  so  considered  in  their  case.    And  the 
trial  of  Robert  de  Berkeley  by  his  Peers  on  his  amerce- 
ment, of  2,000  marks,  proves  the  same    thing.    These 
&ct8y  and  the  continuous  succession,  establish  the  presump- 
tion on  which   this  claim  is  founded.     In  the  22  Ed.  3 
there  was  a  license  from  the  Crown  (x),  to  settle  the  lands 
constitating  the  Barony  of  Berkeley.    Under  that  license, 
Tkowuu  de  Berkeley  settled  those  lands  (y),  upon  himself, 
for  lifis^  with  remainder  to  Maurice^  his  son,  in  tail  male, 
with  remainder  to  the  heirs  male  of  his  own  body,  by 
Catkerine  his  wife,  with  remainder  to  his  own  right  heirs. 
There  was  a  power  in  the  Crown  to  grant  such  a  license, 
and,  being  granted,  a  settlement  might  be  made  of  the 
barony;  a  transfer  of  it  by  the  act  of  the  individual.    He 
m^t  alienate  the  barony,  and  the  dignity  followed  the 
barony.    That  is  precisely  the  case  of  Xucy,  of  Cocker- 
mouih.   ^In  the  7  Rd»  2,  the  king  granted  a  license  (z)  to 
Bmry  first  Earl  of  Nortkumberlaful  and  Maud  de  Lucy, 
then  his  wife,  to  settle  the  castle  and  honor  of  Cocker^ 
mouthy  and  various  other  hereditaments,  her  inheritance, 
upon  themselves  and  the  heirs  male  of  their  bodies,  and 
in  default  of  such  issue,  upon  Henry  Percy,  the  eldest  son 
of  the  Earl  by  his  former  wife,  in  tail  male,  with  divers 
remainders  over,  and  subject  to  a  condition  that  every  per- 
son taking  under  the  entail  should  quarter  the  arms  of 


(v)  Spelman,  voet  Honor.  (y)  Eridenoe,  ^. 

{w)  Cb.  6\.  («)  Supp.  Caae^  20  n.  Q. 


(«}  Evidence,  79. 
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1800.  Zffcy.  The  Earls  of  Northumberland  have^  in  yirtue  of 
The  that  settlement,  ever  since  borne  the  title  of  Lord  Lucy. 
Pboj^x!  ^®  Crown  then  had  power  to  grant  such  a  license.  In 
the  Berkeley  case  the  Crown  did  grant  it.  The  castle  and 
manor  were  then  granted  to  three  persons,  for  T/umoB,  the 
then  baron,  for  life,  remainder  to  his  son  Maurice  in  tail 
male,  remainder  to  the  heirs  male  of  the  body  of  Tkamat 
and  Catherine  his  wife ;  remainder  to  the  right  heirs  of 
nomas.  This  JTiamaSf  though  only  having  an  estate 
for  life,  was  constantly  summoned  to  Parliament  Maurice 
succeeded  his  father  in  the  35  JEkt.  8,  and  proceedings  were 
taken  against  him  for  the  payment  of  his  relief,  to  which 
he  pleaded  that  he  took  an  estate  directly  under  the  fine, 
and  did  not  claim  by  inheritance.  This  was  proved,  and 
he  was  held  not  liable  to  pay  the  relief  due  on  inheritance. 
He  was  summoned  to  Parliament  in  the  36  k  42  Ed.  8. 
In  the  latter  year  he  died,  leaving  a  son,  Thomas,  then 
13  years  of  age,  who,  in  the  48  Ed.  3,  did  homage, 
and  obtained  seisin.  He  attended  the  coronation  of 
Richard  2,  and  was  summoned  to  Parliament  in  the 
5  Rd.  2.  On  the  deposition  of  that  king,  he  was  elected 
by  the  barons  and  bannerets  to  announce  to  the  king, 
then  in  the  Tower,  his  deprivation  of  the  throne.  These 
fticts  show  that  the  Berkeley s  continuously  sat  as  barons 
of  the  realm,  and  they  only  held  that  dignity  by  the  tenure 
of  the  barony. 

There  are  also  circumstances  which  show  that  it  was 
not  held  as  a  personal  honor.  On  the  death  of  Thomas, 
it  did  not  devolve  on  his  daughter,  which  it  would  have 
done  had  it  been  a  mere  barony  by  writ  The  inquisition 
on  the  death  of  Thomas  found  that  Elizabeth  was  his 
daughter  and  heir,  and  that  she  was  married  to  the  Earl  of 
Warwick.  James  Berkeley  was  the  heir  male  of  Thomas  i 
he  did  not  obtain  seisin  till  the  9  Hen.  5,  and  then,  having 
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1800.  Princess  Sophia,  and  the  heirs  of  her  body,  being  Protes- 
The  tants."]  Precisely  so.  And  that  constitutes  what  Black- 
Pu^Lfi^  *^^^^  ^'^  ^  ^^^^  ^^  qualified  fee.  Then  came  the  settle- 
ment made  in  the  3  Hen.  7  (also  made  under  a  Royal 
license)  (a)y  by  which  feoffees  were  created  to  make  an 
estate  to  WilUam  and  the  heirs  of  his  body,  to  hold  of  the 
King  by  the  services  accustomed,  remainder  on  the  death 
of  the  Earl  (he  had  not  then  been  made  a  Marquess,  but 
wcus  so  shortly  afterwards),  without  heirs  of  his  body,  to 
the  King  and  the  heirs  male  of  his  body.  Under  this 
remainder  the  castle  and  barony  went  to  the  King,  and 
Maurice^  the  brother  and  heir-at-law  of  the  Marquess,  who 
must  have  succeeded  had  it  been  a  personal  dignity,  was 
a  commoner.  [Lord  Redesdale:  Wcus  the  remainder  to 
the  King  something  given  in  order  to  save  the  forfeiture 
incurred  by  the  common  recovery  suffered  by  the  Earl  of 
Nottingham  in  2  Rich.  3  ?]  If  any  forfeiture  was  then 
incurred,  which  need  not  now  be  discussed,  it  was  not 
acted  on,  for  the  Earl  was  allowed  to  hold  the  estate 
without  interruption  for  many  years  after  the  recovery. 
Maurice  was  created  a  Peer  by  writ  of  summons  to  Par- 
liament in  14  Hen.  6 ;  he  was  at  the  time  Ooremor  of 
Calais.  Lord  Mountjoy  appeared  for  him,  and  he  had 
then  only  the  precedency  of  a  junior  baron.  The  let- 
ters (&)  advising  him  to  accept  that  rank,  and  to  postpone 
till  a  '^  more  convenient  time  "  his  demand  for  the  room  of 
the  ancient  Barons  oi  Berkeley ,  show  exactly  what  was  his 
position  at  that  time.  On  the  failure  of  male  heirs  of  the 
body  of  Henry  7,  that  is,  at  the  death  of  Edward  6,  the 
then  Lord  .B^Ae&y  was  a  minor;  he  was  cousin  and  heir  to 
the  Marquess,  and  a  question  arose,  ^^  whether  the  manor 
should  be  in  ward  to  the  Queen  by  reason  that  the  seignory 

(a)  £videiu)6,137.  {h)  Min.  1820,  p.143.  See  onltf,  p.  27. 
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was  suspended  in  Edward  6  at  his  death,  kc.  And  at  last  i860, 
it  was  resdved  by  all  the  Judges,  that  the  Qaeen  should  The 
fasTe  the  ward,  not  by  her  prerogative,  because  other  p^^*^ 
lands  were  holden  in  capite,  but  by  reason  of  the  tenure 
which  is  reyived,  by  the  death  of  the  last  King,  in  the 
per8<m  of  the  Queen,  and  ought  to  have  escheated  to  her 
for  want  of  heirs  of  the  said  Marquess  "  (c).  There  is, 
therefore,  this  judicial  decision  on  the  tenure  in  addition 
to  the  proceedings  in  Quo  Htulo  before  referred  to(d). 
The  matter  was  again  considered  by  the  Court  of  Com- 
mon Pleas  on  a  daim  to  a  portion  of  the  hereditaments, 
constituting  the  barony,  made  by  one  Willion^  under  a 
giant  of  Edward  6.  It  was  then  again  held  (e)  that  the 
tenure  had  revived,  and  Hemry  Berkeley  thus  became  pos- 
Beseed  of  the  territorial  barony.  He  became  of  age  in 
Nmsember  1556,  and  in  the  following  January  took  his 
seat  in  the  old  precedency,  first  above  Lord  Morley^  and 
then  above  Lord  Zouchy  and  finally  next  to  Lord  Audley. 
Then  came  the  contest  for  precedence  between  him  and 
Lord  De  la  TForr,  which  terminated  without  a  decision, 
because  of  his  being  made  an  Earl,  but  in  the  course  of 
whieh  his  right  to  sit  in  virtue  of  the  old  barony  was  dis- 
tinctly recognised. 

In  Scotland  such  a  dignity  is  well  known.  In  the 
Rqport  made  by  the  Lords  of  Session  pursuant  to  Order 
of  this  House,  27  February  1740,  they  state,  that  they  can 
find  no  patents  of  peerage  earlier  than  the  reign  o(  James  6, 
and  '^  before  that  time -titles  of  honor  and  dignity  were 
created  by  erecting  lands  into  earldoms  and  lordships"  (/). 
Glamrille  (g)  and  BracUm  (A)  use  expressions  which  show 

(e)  Lord  Arum's  Case.  Dyer,  (/)  3  Append.  Berk.  Gas. 

102  a.  p.  lOa 

(d)  Mhu  1829,  p.  56-97.  (ff)  Bk.  9,  c  4  &  c.6. 

(e)  Pkwd. 222.  (A)  Bk.2, c.  10. 
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1860.  that,  in  their  opinion,  earldoms  and  baronies  depended  on 
The  the  tenure  of  land,  the  caput  of  an  earldom  or  barony. 
Pmi^ik  There  are  four  objections  made  in  the  present  inquiry  to 
the  existence  of  a  barony  by  tenure :  First,  the  omissions 
from  the  charters  of  the  kings  confirming  Magna  Charta 
of  the  provision  directing  the  great  barons  to  be  summoned 
by  special  writ.  There  is  nothing  in  that  objection,  for  the 
usage  has  been  so  to  summon  them  from  Magna  Charta 
to  the  present  day.  The  second  is,  the  alteration  in  the 
writs  of  summons  of  the  word  "  homage  "  to  "  alliance.'' 
The  third  is,  that  the  existence  of  personal  honours  is  in- 
consistent with  the  maintenance  of  territorial  honours ;  and, 
lastly,  that  the  alteration  in  the  tenure  of  land  has  de- 
stroyed the  right,  even  if  it  had  previously  existed.  [Lord 
Brougham  mentioned  an  old  M  S.  which  he  had  seen  at 
HolkJiamj  at  first  thought  to  be  Lord  Coke^s^  but  after- 
wards believed  to  be  written  by  Mr.  Justice  Doddridge, 
in  which  this  limitation  was  put  on  barony  by  tenure ;  that 
a  conveyance  or  transfer  of  a  barony  by  tenure,  must  be 
confined  to  the  relations  of  the  blood  of  the  first  grantee  (t),] 
As  to  the  first  objection,  every  person  holding  an  entire 
barony  was  entitled  to  receive  a  writ  of  summons  to  Par- 
liament ;  and  that  title  was  insisted  upon  and  was  acted  on. 
In  Matthew  Paris  if)  is  the  statement  of  what  occurred  in 
the  39  Hen.  3,  when  the  King  having  urgently  demanded 
an  aid  from  the  Peers  then  present  in  Parliament,  the 
answer  was,  that  all  of  the  Barons  this  time  not  having 
been  called  to  Parliament,  the  Peers  there  were  not,  in  their 
absence,  willing  to  grant  the  aid  required ;  and  the  assembly 
broke  up  without  proceeding  to  business.  And  the  usage 
has  always  been  to  send  special  writs  to  all  the  Peers. 

(f )  It  did  not  appear  whether         (j)  Hist.  AngL  63C-S40,  Edit, 
this  MS.  was  ever  published.  Lond.  U640. 
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As  to  the  second  objection,  the  words  in  the  writs  have         1800. 
often  been  changed.     In  the  49  Hat.  3  they  were  on  the         The 
''faith  and  love;*'  so  they  continued  tUl  the  27  Ed.  1,      p^^^ 
when  two  ParUaments  were  summoned  in  the  same  year. 
In  the  summonses  for  the  first,  the  words  were  ''  faith  and 
homage;"  for  the  second,  they  were  "faith  and  love;" 
and   these  forms  were    indiscriminately  used    until  the 
2&  Ed.  3,  when  the  word  **  allegiance "  was  first  intro- 
daced,  and  the  phrase  ran,  ''  faith  and  allegiance."    This 
form,  however,  was  not  constanUy  observed  until  the  reign 
of  Rd.  2,  from  which  time  it  had  been  universally  observed. 
There  is  nothing,  therefore,  in  that  objection,  and  more 
especially  since  every  man  who  held  in  capite,  whether  an  ^ 

entire  barony,  or  the  smallest  portion  on  a  knight's  fee,  was 
bound  to  do  homage ;  and  such,  notwithstanding  the  statute 
12  Car.  2,  c.  24,  is  still  the  rule  at  the  present  day. 

The  third  objection  is,  that  the  introduction  of  personal 
honours,  baronies  by  writ,  which  first  occurred,  as  Spelman 
and  Selden  think,  in  the  early  years  of  Hen.  3,  was  incon- 
sistent with  baronies  by  tenure.  Fleta  {k)  describes  the 
King's  council  in  his  Parliaments  as  consisting  of  ''  Pre- 
lates, Earls,  Barons,  Proceres^  and  those  skilled  in  the  law." 
There  is  littie  doubt  that  the  word  Proceres  here  designates 
the  Peers  who  were  not  Barons  by  tenure.  The  baronies 
by  writ  could  not  have  destroyed  the  baronies  by  tenure, 
for  otherwise  the  Parliament  would  have  become  a  mere 
council,  existing  at  the  pleasure  of  the  Sovereign.  The 
Barons  by  tenure  made  grants  in  Parliament  for  them- 
selves and  their  tenants,  as  distinguished  from  other  grants 
made  generally  by  Parliament  In  the  Parliament  roll  of 
the  13  Ed.  3  (t),  there  is  an  entry,  which  shows  that  the 
Commons  offered  an  aid  to  the  King,  upon  certain  condi- 

(*)  Bk.  2,  c.  2.  (0  Rot.  Pari.  voL  2,  p.  107. 
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1800.  tioDs.  On  the  same  day  the  Earls  and  Barons  {Nresent 
The  granted  for  themselves  "  et  pur  leur  Piers  de  la  terre  q 
Bbrkblbt  teiynentpar  Baranie/'  the  tenth,  &c.  That  would  not  ex- 
tend to  any  members  of  this  House  who  did  not  hold  by 
barony.  [Lord  Crantoorth :  Did  the  magistrates  and  Pro^ 
ceres  who  were  not,  according  to  your  theory,  Barons, 
make  a  separate  grant  for  themselves?]  No,  they  are  in- 
cluded in  the  general  grant;  that  first  made.  The  House 
of  Lords  did  not  grant  a  separate  subsidy,  except  in  respect 
of  the  tenants  of  the  Barons  who  represented  their  tenants 
as  well  as  themselves.  [Lord  Cfranwarth :  If  the  Com- 
mons only  granted  for  themselves,  and  the  Earls  and  Barons 
who  held  by  barony  for  themselves,  then  those  who  sat  as 
Barons  by  writs  of  summons  would  seem  not  to  have  been 
assessed  at  all.]  It  is  difficult  to  say  how  that  was ;  they 
could  not  be  liable  to  this  assessment,  which  is  confined  to 
Peers  who  hold  by  barony.  [Lord  Crantoarlh:  That 
would  seem  to  show  that  '^  Barons  "  included  all  who  sat 
in  the  House  of  Peers  as  Barons.]  The  inquisitions  of  the 
time  show  that  most  of  the  members  of  this  House  in  the 
13  Ed.  3,  did  not  hold  per  Baronianu  The  members  of 
this  House  who  held  by  barony  claimed  an  exemption  for 
their  tenants  which  was  not  enjoyed  by  those  who  did  not 
so  hold.  This  was  an  exemption  from  payment  of  wages 
to  the  knights  of  the  shire.  There  was  a  demand  in  the 
28  £!i.  3  to  have  this  question  of  exemption  settled,  and 
the  King  answered,  ^'  that  that  shall  be  done  which  hath 
hitherto  been  done."  The  distinction  disappeared  by  de- 
grees, but  at  one  time  it  existed  in  full  force. 

It  was  said,  that  all  who  held  by  barony  were  not  sum- 
moned to  Parliament,  and  that  therefore  the  Crown  must 
have  had  the  pow^r  of  selection.  If  so,  the  House  was  a 
body  wholly  dependent  upon  the  will  of  the  King.  [Lord 
Brougham :  Suppose  the  holder  of  a  barony  lost  it,  would 
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he  lose  his  right  to  sit  in  Parliament  ?]  It  would  be  en*  1800. 
tirely  in  the  power  of  the  Crown  to  determine  his  peerage  The 
at  that  moment  The  Crown  might  or  might  not  issue  a  p^fJS^ 
writ  of  summons  to  him.  If  issued,  he  becomes  a  peer 
sddjby  writ  [The  Lord  Chancellor:  Suppose  he  aliened 
the  barony.  Lord  Wensleydale :  Could  the  alienee  demand 
a  writ  of  summons  as  a  matter  of  right  ?]  Of  course  the 
Claimant  is  bound  to  maintain  that  proposition.  [Lord 
Redadale :  If  part  of  the  barony  was  alienated,  would  the 
ri^t  to  ait  for  that  barony  oease?]  That  would  depend 
00  circumstances.  If  aliened  with  the  license  of  the 
SoTerdgn,  the  peerage  would  continue.  In  Lord  FUz" 
Walter^B  case  there  was  a  license  on  the  express  provision, 
that  the  alienation  should  be  without  prejudice  to  his 
barony.  It  was  essential  that  he  should  have  an  entire 
barony,  and  that  the  barony  should  have  originated  in  a 
grant  from  the  Crown.  The  Lords  Palatine  created  their 
chief  tenants  ^*  Barons/'  but  those  persons  never  could  sit 
in  this  House.  They  were  Barons  of  the  palatinate,  but 
not  of  the  kingdom.  And  then  the  holder  must  have  the 
entire  barony,  otherwise,  as  in  the  case  of  Cornewall  of 
Bvrfard  (m),  he  could  not  claim  to  sit  as  a  Peer. 

Not  only  were  there  baronies,  but  there  were  earldoms  by 
tenure.  The  Earldom  of  Arundel  is  one  instance,  the 
Earldom  of  Lancaster  another.  In  neither  case  was  there 
one  word  in  the  charter  regarding  dignity  or  title.  The 
castle  and  honour  of  Arundel  were  held  per  Baroniam,  and 
it  was  expressly  found  that  the  title  they  conferred  was  that 
of  **  Earl,"  an  Earl  being  a  Baron  as  much  as  any  other 
member  of  this  House. 

The  Bishops  of  the  ancient  sees  hold  their  seats  here 
by  tenure.    They  taxed  themselves  in  the  13  Ed.  3  one 


(m)  Claimant's  Suppl.  Cas.  43  n.  C.  C, 
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1860.  ninth  in  respect  of  their  baronies,  one-tenth  being  paid  by 
The  those  ^'  not  accustomed  to  be  summoned  to  Parliament" 
p^^JJliy  And  in  the  I  Ed.  1  is  a  writ  from  the  King,  commanding 
the  Sheriff  of  Sussex  to  take  into  his  hands  *^  the  barony 
belonging  to  the  Bishopric  of  Chichester,'*  In  the 
21  Ud.  1,  when  the  Archbishop  of  York  had  excommu- 
nicated the  Bishop  of  Durham,  the  matter  was  brought 
before  Parliament,  and  the  existence  of  the  Bishop's  "  tem- 
poral barony  "  was  expressly  declared.  So  the  abbots  in 
ancient  houses  had  seats  in  this  House  in  virtue  of  their 
temporal  baronies ;  and  Lord  Coke  (n)  says,  **  if  the  King 
called  an  Abbot,  Prior,  or  other  regular  prelate  by  writ 
to  the  Parliament,  if  he  held  not  of  the  King  per  Baroniam 
he  might  refuse  to  serve."  And  this  rule  of  law  was,  in 
some  instances,  acted  on.  The  Abbot  of  Beaulieu*s 
case  (o)  was  one,  but  not  the  only  instance  of  the  kind. 
In  like  manner  the  Prior  of  St.  John  of  Jerusalem  sat  in 
Parliament  until  the  dissolution  of  the  monasteries  solely, 
by  virtue  of  his  territorial  possessions. 

Now,  as  to  the  fourth  point,  the  alterations  in  the  tenure 
of  land.  The  proposition  contended  for  now  is,  that  every 
grant  of  a  territorial  barony  was  a  grant  to  a  man,  **  his 
heirs  and  successors."  At  the  period  of  the  Berkeley 
grant,  *^  heirs  and  successors  "  were  synonymous  terms. 
Lord  Coke  says  (p), ''  At  this  time  kceredes  was  taken  for 
successoreSf  and  successores  for  h€Bredesf*  and  again  (9) 
''in  ancient  times  successores  vms  synonymous  with 
hmredes'y*  and  in  Willion  v.  Berkeley  (r)  it  is  laid  down, 
that  the  word  heirs  is  applied  to  the  Sovereign,  and  that  the 
King  and  his  heirs  includes  successors.  From  the  Con- 
quest downwards  alienation  by  license  of  the  Crown  has 

(n)  4  In«t.  44.  (p)  2  Iiwt.  c.  1,  p.  6. 

(0)  Memoranda  Roll,  15  Ed.  4,         (q)  Id.  c.  2,  p.  7. 
Trin.  T.—  M.  13  D.  (r)  Plowd.  222,  249. 


CASES  IN  THE  HOUSE  OF  LORDS.  49 

been  lawful^  without  license  it  was  unlawful  {s).      The        I860. 
1  Ed.  S,  c.  12y  did  not  make  forfeiture,  but  only  a  fine  the         The 
consequence  of  alienation  without  license;  and  so  it  is     Berkeley 
explained  by  Lord  Coke  in  CromweVs  case  {t).     The  sta- 
tute of  Car.  2  took  away  the  fine  for  alienation. 

Assuming,  then,  that  there  might  lawfully  be  an  alien- 
ation, the  Kingston  Lisle  case,  spoken  of  by  Lord  Coke  (ti), 
and  by  Blackstone  {v\  shows  that  an  assignable  peerage 
may  be  granted,  and  may  be  assigned,  and  that  the 
assignee  may  sit  in  Parliament.  In  the  Scotch  law,  this 
was  distinctly  recognised  in  the  JRoxburgh,  Queensbury^ 
and  Kingham  cases. 

But  it  has  been  said,  that  the  gravest  inconveniences 
and  the  most  ridiculous  absurdities  may  arise  from  barony 
by  tenure ;  that  an  assignee  of  an  insolvent,  or  of  a  bank- 
mpt,  or  a  mortgagee  in  possession  might  claim  a  seat 
[Lord  Brougham :  Or  a  provisional  assignee,  because  he 
takes  by  assignment.]  If  such  objections  existed,  they 
would  show  inconveniences  to  be  connected  with  it,  but 
would  not  show  that  such  a  peerage  could  not  be  created. 
But  they  do  not  exist  It  is  only  a  person  who  has  an 
estate  of  freehold  in  the  tenure  that  could  claim  the  seat 
There  is  no  instanoe  of  a  person  having  only  an  interest  of 
a  temporary  or  unfixed  character  in  the  lands  being 
allowed  to  hold  the  dignityi  It  must  also  be  a  full  and 
complete  title ;  a  mere  legal,  severed  from  the  equitable 
or  beneficial  title,  would  not  be  suflScient ;  for  the  differ- 
ence between  legal  and  equitable  estates  was  not  known 
it  this  early  period.  A  trustee  could  have  no  claim,  and 
to  suppose  that  the  assignee  of  an  insolvent  or  bankrupt 
should  become  the  owner  of  the  barony  of  Berkeley,  is  to 
Mippose  an  improbability  almost  too  great  to  require  con-* 
sideration. 

(«)  lIii8t43^,qaoting^rac<(»i.         (u)  1  Inst  27  a. 
(0  2  Co.  Bep.  69,  80.  (v)  2  Comm.  109. 

VOL.  VIII.  D 
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1860.  Then  it  is  said,  that  this  is  an  interest  which  may  deter- 

The  mine  at  any  moment.  But  so  may  the  title  to  the  Crown 
P^aqkT  itself;  as,  for  example,  by  the  Sovereign  conforming  to  the 
Roman  Catholic  Church.  And,  in  the  other  House  of  Par- 
liament, a  Member  ceases  to  be  a  Member  after  certain 
proceedings  taken  against  him  in  bankruptcy. 

Then,  it  is  said,  that  dignities  by  tenure  have  ceased  to 
exist  Where  is  the  proof  of  that?  If  they  existed  at 
one  time,  what  has  put  an  end  to  them?  There  is  no  de- 
cision of  this  House  having  that  effect.  Lord  Coke  has 
recognised  them  (tr).  So  has  Selden  (x).  Sir  Matthew 
Hale  iy)  also  recognised  the  legality  of  territorial  dignities. 
So  Lord  Chief  Baron  Comyn  {z)  says,  "  a  Baron  was  origin- 
ally created  by  tenure,  and  afterwards  by  writ  or  patent** 
And  again  (a),  "  So  he  may  be  a  Baron  by  tenure ;  and 
such  barony  goes  with  the  land  to  the  heir  male,  or  other- 
wise as  the  land  is  limited." 

The  proceedings  in  Parliament,  in  the  8  Jac.  1,  on  the 
question  of  the  abolition  of  the  military  tenures,  confirms 
the  existence  of  barony  by  tenure,  Lordi  Journals  (b\ 
where  "the  tenure  per  Baroniamj  as  it  may  concern 
Bishops  or  Barons,  or  men  in  Parliament,"  is  made  the 
subject  of  discussion.  The  12  Car.  2,  c.  24,  s.  11,  ex- 
pressly preserves  any  "  title  of  Honor  FeodaL"  To  such 
feudal  honours,  as  were  created  and  existed  in  this  case, 
must  that  section  be  taken  to  refer.  [The  Lord  Chatt- 
cellar :  But  that  would  not  show  that  the  possessor  for 
the  time  being  had  the  right  to  aliene  the  honour  to  a 
stranger.]      That  was  a  necessary   consequence   of  the 

(w)  1  Inst  16ft.  GCo.Rep.  74a.  edit,  of  Cro.  Car.  with  the  cases 

(x)  Tit.  Hon.  ch.  v.  s.  27.  numbered,  was  first  published  iu 

(y)  Note  printed,  1  Inst.  Ub.  1669,  so  that  this  note  must  hare 

(3)  quoting  "  H.  16  Car.  Cro.  been  subsequent  to  that  date. 

».  4."    A  discussion  ensued  as  to  (z)  Tit.  Dignity,  B.  6. 

the  probable  date  of  this  MS.  of  (a)  Id.  C.  2. 

Hitiey  and  it  was  stated  that  the  (6)  29  March  1610. 
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1860.         from  issuing  a  writ  of  summons  to  any  pereon  it  pleased 
The  as  Baron  of  Grey  stocky  not  as  a  matter  of  right,  but  because 

Pbssaob.  ^^  Crown  thought  fit  to  confer  that  honour  on  a  man  of 
great  possessions  ?]  It  is  impossible  to  discuss  tire  case 
upon  presumptions  as  to  what  the  Crown  might  do.  The 
alienee  sat  as  the  old  Peer  had  done,  and  under  that  old 
title.  Now,  where  there  is  a  subsisting  title,  to  which  a 
writ  of  summons  can  be  referred,  it  must  be  so  referred, 
and  cannot  be  considered  as  the  creation  of  a  new  Peerage^ 
export e  EUzaheth  Ferry  (e).  The  case  of  the  Earldom  of 
Arundel  (f)  is  decisive  on  this  point  The  judgment  there 
is  expressly  that  '^  By  reason  of  the  Castle,  Lordship  and 
Honor  of -4ru//cfe/,"  the  title  was  united,  and  incorporated 
with,  and  formed  part  and  parcel  of  an  honour.  After  that 
decision,  the  Earl  of  Aruudel  made  a  settlement  by  whidi 
the  Castle  and  Honor  of  Arundel  ultimately  came  to 
Philip  Howard,  Earl  of  Surrey,  and  in  consequence  of 
that  he  sat  in  Parliament  as  Earl  of  Arundel;  and  the  Act 
of  Parliament  in  the  3  Car.  1,  c.  4,  expressly  recites  that 
the  title  hath  been  "  real  and  local,"  and  that  such  of  the 
ancestors  c»f  the  Earl  as  had  enjoyed  **  the  inheritance  of 
the  Castle,  Honor  and  Lordship  of  Arundel"  had  been 
Earls  of  ArundeL  If  an  Act  should  now  pass,  authorising 
the  sale  of  the  castle,  the  Duke  of  Norfolk  would  cease  to 
be  Earl  of  Arundel,  for  the  title  is  entailed  in  connexion 
with  the  holding  of  the  castle.  The  Abergavenny  case  (gr) 
is  equally  an  authority  to  prove  that  an  alienation  made  to 
an  entire  stranger  carried  with  it  a  seat  in  Parliament, 
as  appurtenant  to  the  land  barony.  In  that  case  the 
castle  and  barony  went  on  different  occasions,  through 
marriage,  to  Cantilupe,  to  Hastings,  and  then  to  Beauchamp 

(«)  6  Bro.  P.  C.  8vo.  609.  {g)  Cruise  on  Dig.  s.  123,  H 

(/)  Cruise  on  Dig.  8.  iVIyet  seq.     Second  Appendix  to  the 

seq.  First  Appendix  to  the  j9erlr€-  Berkeley  Case, 

/^Case. 
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1860.  judgment,  be  settled  ;"  and  they  decided  that  question  in 
'  The  favour  of  Neville,  who  had  the  territorial  barony.  And  on 
Berkeley  taking  his  seat,  he  was  placed  in  the  ancient  seat  of  the 
Lords  of  Abergavenny^  to  which  seat,  if  he  had  not  the 
territorial  title,  he  had  no  claim  whatever.  Mr.  Serjeant 
Doddridge^  who  was  of  counsel  for  Nevilky  printed  his  own 
argument,  and  thus  removes  all  doubt  as  to  what  were  the 
questions  presented  to  the  House.  His  first  head  of  argu- 
ment was  this :  "  Whether,  within  the  realm  of  England, 
there  be  any  baronies  by  tenure;  and  whether  a  barony  be 
a  dignity  annexed  to  the  fee,  viz.,  whether  the  heir  male, 
having  the  castle,  holding  per  baroniam,  shall  have  the 
title,  or  the  heir  general,  which  hath  not  the  castle  ?  '*  On 
tbese  proceedings  there  can  be  no  doubt  whatever  that 
Abergavenny  was  established  as  a  barony  by  tenure,  after 
being  thrice  conveyed  by  alienation,  and  on  one  occasion  to 
an  entire  stranger  in  blood.  [Lord  RedesdaU  referred  to  the 
decisions  of  this  House  in  the  Grey  de  Ruthyn  case  in  1640, 
when  it  was  resolved,  nnn.  con.,  *^  that  no  person  that  hath 
an  honour  in  him,  and  a  Peer  of  this  realm,  may  alien  or 
transfer  the  honour  to  any  other  person."  It  was  afterwards 
resolved,  "  that  no  Peer  of  this  realm  can  drown  or  ex- 
tinguish his  honour  (but  that  it  descend  to  his  descendants), 
neither  by  surrender,  grant,  fine,  nor  any  other  conveyance 
to  the  King."  These  resolutions  were  afterwards  confirmed 
in  the  Purbeck  ca.«e  in  1678.]  Both  those  cases  applied 
to  personal  honours  alone ;  and  that  was  the  distinction 
taken  by  Sir  Matthew  Hale  in  his  note  to  Coke  upon 
Littleton  {h),  and  again  insisted  on  and  affirmed  in  the 
Purbeck  case  (t). 

One  other  case  must  now  be   noticed,  that  of  Fitz- 
waiter  (f).    That  was  originally  a  barony  by  tenure,  and  in 

(h)  I  Inst.  15  b.  ( j)   Third    Appendix  to  the 

(t)  1  Shower,  P.  C.  1.  Berkeley  Peerage  Case,  p.  17.  * 
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one  instance  the  Crown  granted  a  license  to  Robert  Fitz-  i860. 
waiter  to  aliene  Baynard  Castle  to  the  Archbishop  of  Can-  The 
ierbwry,  but  "  so  nevertheless,  that  by  reason  of  the  said  PberTqI'^ 
sale  or  donation  nought  in  other  things  belonging  to  the 
^d  Bobert,  or  his  heirs,  or  to  his  barony,  shall  be  lost 
•uor  in  any  way  generate  to  his  prejudice."  The  Lord 
Fiizwalter,  who  died  in  the  9  Hen.  6,  appears  to  have  been 
seised  of  the  whole  of  the  territorial  barony.  He  left  a 
daughter  Elizabeth,  who  married  Sir  John  Ratcliffe.  Her 
son  by  hioi  sat  in  Parliament,  but  apparently  as  a  Baron 
by  writ,  for  the  territorial  barony  was  broken  up  in  her 
time.  He  was  attainted,  but  his  son  was  restored  by  an  Act, 
1  Hen.  8,  to  tlie  honour  of  Lord  Fiizwalter.  He  appears,how- 
e?er,  solely  to  have  held  a  personal  title.  About  7  Hen.  8 
he  was  created  Viscount  Fiizwalter  and  Earl  of  Sussex. 
He  married  twice,  and  ullimately  the  peerage  was  contested 
between  the  representative  of  the  whole  blood  and  the  heir 
of  line.  Proceedings  took  place  in  Parliament,  but  Parlia- 
ment happening  at  that  time  to  be  adjourned,  the  King 
took  the  advice  of  the  Privy  Council,  when  the  following 
resolution  was  adopted :  ^'  The  nature  of  a  barony  being 
discoursed,  it  was  found  to  have  been  discontinued  for 
many  ages,  and  not  in  being,  and  so  not  fit  to  be  revived, 
or  to  admit  any  pretence  or  right  to  succession  thereupon." 
That  resolution  appears  to  have  been  adopted  without 
calling  in  the  assistance  of  the  Judges  or  receiving  aid  from 
the  arguments  of  counsel.  [The  Lord  Chancellor  and  Lord 
WeHsleydakj  reading  the  entry  throughout,  expressed  a 
clear  opinion  that  the  Judges  and  the  law  officers  of  the 
Crown  had  been  consulted  before  this  resolution  was 
adopted.]  It  is  the  only  shred  of  authority  against  the 
existence  of  barony  by  tenure,  and  it  is  worthless.  The 
counsel  were  afterwards  called  in,  and  so,  it  is  then  stated, 
were  the  Judges,  and  a  question  is  distinctly  said  to  have 

D  4 
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1860.         been  put  to  them,  and  their  answer  had  nothing  to  do  with 
The  the  existence  of  a  barony  by  tenure ;  it  related  wholly  to 

i^^oB^  the  half  blood  being  an  impediment  to  the  descent  of  a 
dignity.  The  fact  is  thus  stated  :  '*  And  the  said  question 
being  put  to  the  Judges  before  named,  and  they  all  unani- 
mously agreeing  that  the  half  blood  was  no  impediment  to 
the  descent  of  a  dignity  to  an  heir  general,  and  that  if  a 
Baron  in  fee  simple  be  made  an  Earl,  the  barony  will  de« 
scend  to  the  heir  general,  whether  the  earldom  continue  or 
be  extinct ;  with  which  opinion  and  resolution  his  Majesty 
being  fully  satisfied,  it  is  ordered  by  his  Majesty  in  Council 
that  the  petitioner  is  admitted  humbly  to  address  himself 
to  his  Majesty  for  his  writ  to  sit  in  the  House  of  Peers  as 
Baron  Fitzwaiier,*'  As  to  the  fact  that  the  Fitzwalter 
peerage  had  become  a  personal  dignify,  the  decision  of  the 
Privy  Council  was  right;  as  to  the  principle  regarding 
baronies  by  tenure  it  was  utterly  wrong,  and  the  resolution 
can  in  no  manner  whatever  be  binding  on  this  House. 

In  law  the  resolution  was  wrong.  Desuetude  cannot 
determine  a  right  The  law  as  to  wager  of  battle  is  an  in- 
stance of  that.  But  even  if  it  could,  what  desuetude  is 
there  here  ?  In  the  reign  of  Queen  Mary  it  was  found  that 
the  barony  of  Berkeley  was  held  as  an  entire  barony,  and 
livery  followed  upon  that  finding,  and  the  writ  of  summons 
followed  upon  that  Nay,  at  the  very  moment  when  the 
Fitzwalter  case  was  before  the  Privy  Council,  there  was 
pending  in  this  House  the  contest  between  Lords  Berkeley 
and  De  la  Warr  as  to  precedence.  Lord  Berkeley  ground- 
ing his  claim  upon  his  territorial  title.  And  afterwards, 
when  Lord  Fitzwalter  took  his  seat  in  tliis  House,  and 
claimed  precedence  as  a  Baron  of  the  reign  of  Edward  1 , 
the  House  went  through  the  whole  of  the  case  as  if  there 
had  never  been  any  decision  of  the  Privy  Council,  and 
compelled  him  to  prove  his  title.     He  did  prove  it,  and  he 
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was  then  placed  as  a  junior  Baron  of  the  reign  of  Edward  1.         1800. 
And  recently,  when  Sir  Brook  Bridges  claimed  the  barony         The 
of  FitzwalteTj  and  Sir  Harris  Nicolas  proposed  to  give      p^^^^^ 
the  proceedings  in  the  Privy  Council  in  evidence  (A),  the 
Lords  asked  whether   there  was   any  precedent   for  re- 
ceiving proceedings   before  the  Privy  Council  on  claims 
before  this  House,  as  proceedings  before  former  Committees 
for  Privileges.     "  The  counsel  were  informed  that  the  pro-    , 
ceedings  might  be  received  de  bene  esse  ;*  and  it  was  said 
that  "  if  on  consideration  it  should  appear  to  be  necessary, 
their  admissibility  in  eviilence  might  be  argued  at  the  bar." 
And,  in  fact,  the  whole  case  was  proved  without  reference 
to  the  report  of  the  Privy  Council. 

On  these  grounds  it  is  submitted  that  a  barony  by  tenure 
did  exist,  and  does  continue  to  exist.  No  statute  has  extin- 
guished such  a  barony;  the  llth  section  of  the  Act  of 
Charles  2  expressly  saves  it,  and  in  the  case  of  this 
claimant  there  are  united  all  the  legal  requisites  to  entitle 
him  to  make  good  his  claim. 

The  hord  Chancellor :  The  case  of  the  claimant  has  been 
most  fully,  learnedly,  and  zealously  argued  by  the  learned 
counsel.  We  must  now  adjourn  the  case  for  the  observa- 
tions of  the  Attorney  General  on  the  part  of  the  Crown. 

The  Attorney-General  (Sir  R.  Bethell;  Mr.  Bentinck 
was  with  him),  for  the  Crovm : 

This  claim  is,  in  the  first  place,  inconsistent  with  the  10  August, 
idea  of  nobility;  secondly,  inconsistent  with  the  settled 
principles  of  our  constitutional  system ;  thirdly,  inconsis- 
tent with  the  prerogative  of  the  Crown  ;  and  lastly,  incon- 
sistent with  the  present  condition  of  the  laws  of  real 
property. 

As  to  the  first,  a  peer  of  the  realm  is  ennobled  in  blood, 
(k)  10  Clark  &F.  051. 
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1860.  and  that  nobility,  conferred  upon  him  by  the  creation  of  the 
The  dignity,  descends  to  his  heirs.     It  is  a  personal  dignity,  to 

Peerage.  which  are  incident  great  personal  powers,  privileges,  and 
duties.  A  peer  cannot  aliene,  nor  surrender,  nor,  except 
by  crime,  aflFect  the  transmission  of  his  dignity.  A  peer- 
age, therefore,  which  is  claimed  as  incidental  to  the  enjoy- 
ment of  an  estate,  the  title  to  which  may  fluctuate  from 
time  to  time,  and  be  transmissible  to  various  persons,  is 
inconsistent  with  the  idea  of  hereditary  nobility  itself. 

It  is  inconsistent  with  the  settled  constitution  of  this 
House.  The  right  to  be  a  Lord  of  Parliament  is  ascer- 
tained by  the  records  of  this  House,  by  its  traditions, 
usages,  and  precedents,  and  when  these  are  examined  they 
will  show  no  other  foundation  for  a  title  to  a  seat  in  this 
House,  than  is  derived  from  creation  by  writ  or  patent  of 
the  Crown.  The  records,  within  four  centuries  at  least, 
show  no  instance  of  an  individual  sitting  in  this  House 
under  any  other  right. 

Thirdly,  this  claim  is  inconsistent  with  the  settled  opinion 
entertained  of  the  prerogative  of  the  Crown.  The  Crown 
is  the  fountain  of  honours.  One  of  its  prerogatives  is  the 
right  to  that  delectus  personarum  on  whom  the  privil^e  of 
nobility  shall  be  cast.  But  the  principle  of  this  claim  is 
that  peers  are  to  be  created  at  the  will  of  private  persons, 
thereby  becoming  de  jure  entitled  to  the  Crown's  writ,  to 
come  and  sit  in  this  House.  There  is  no  document  which 
warrants,  there  is  no  writer  who  has  given  countenance  to 
the  assertion  of  such  a  doctrine. 

Lastly,  it  is  impossible  to  reconcile  this  claim  with  the 
present  condition  of  the  law  of  real  property.  If  any- 
thing like  a  legal  definition  or  character  is  given  to  it,  it 
must  be  denominated  a  prescription  in  a  que  estate.  But 
if  so,  if  inseparably  incident  to  a  particular  estate,  it  must 
follow  all  the  devolutions,  all  the  modes  of  settlement,  and 
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all  the  modes  of  enjoyroeDt  to  which  that  estate  is  sub-        1800. 
ject.     Then  does  it  belong  to  the  bare  possession  of  the         The 
castle  ?  or  to  the  ownership  of  the  castle  without  the  pos-     Pebraob. 
session  ?     Is  it  consistent  with  the  alienation  of  a  part, 
and  if  of  a  part,  then  of  how  much  of  an  estate  ?    [The  Lord 
Chancellor:  The  claimant  says  it  must  be  in  respect  of 
the  entirety  of  the  barony.]     There  are  msuperable  diffi- 
culties in  that  way  of  presenting  the  claim.     But  it  will  be 
better  to  postpone,  for  the  present,  considering  that  view 
of  the  matter. 

There  is  an  admission  made  in  the  supplemental  case  of 
the  claimant  (/),  that  at  the  time  of  passing  the  statute, 
12  C.  2,  c.  24,  for  abolishing  tenures  in  capitCy  the  Earl 
o{  Arundel,  and  Lords  Abergavenny  and  Berkeley ,  ^*  were 
the  only  peers  who  then  sat,  or,  so  far  as  can  be  ascer- 
tained, who  could  then  claim  to  sit  in  ParUament  under 
a  feudal  title  of  honour.''  That  is  a  very  suggestive  admis- 
sion. What  is  meant  by  a  tenancy />er  Baroniam  ?  It  is 
assumed,  but  no  authority  is  shown  for  the  assumption, 
that  it  was  the  seisin  and  possession  of  an  estate  that  en- 
titled the  possessor  to  be  regarded  as  one  of  the  Barones 
Majares  of  the  kingdom.  The  loose  expressions  o(  Brao 
tm  and  Qlanville  do  not  justify  this ;  they  oft^n  import 
into  the  EngUsh  language  classical  words  wholly  inappli- 
cable, except  by  mere  analogy,  to  English  rights  or  pro- 
perty. If  an  English  tenure  per  Baroniam  was  to  be 
found  with  any  definite  rights  or  incidents  attached 
thereto,  every  one  would  expect  that  it  would  have  been 
carefully  described  by  Littleton.  He  does  not  in  the 
smallest  d^ee  make  any  distinguishing  notice  of  this 
tenure,  though,  if  the  argument  of  the  claimant  is  well 
founded,  it  was  at  once  the  most  important  and  illus- 
trious of  the  tenures  of  the  land,  since  it  not  only  gave  the 

(0  p.  29. 
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1860.  right  of  sitting  in  tl^e  Legislature  in  the  realm,  but  enabled 
The  a  subject,  by  aliening  his  property  with  the  license  of  the 
Pmb1«b!  Crown,  to  make  a  Lord  of  Parliament  In  foreign  but 
not  in  English  jurists,  something  of  this  sort  is  spoken  of; 
but,  even  there,  it  is  doubtful  if  the  possession  of  the  land 
did  more  than  confer  a  mere  title,  not  a  Legislative  rank, 
and  certainly,  according  to  Cruise  (iw),  after  the  Ordon- 
nance  of  Blois,  in  1 579,  Art  268,  **  the  acquisition  of  a 
Fief  noble  did  not  confer  nobility."  But  then,  it  is  said, 
that  there  is  a  recognition  of  this  right  in  Magna  Charta. 
This  is  a  mistake,  which  has  originated  in  confounding  the 
feudal  with  the  political  relation  of  a  tenant  in  capUe  ta 
the  Crown.  No  doubt  the  Sovereign  did  confer  estates, 
the  condition  of  the  holding  of  which  was,  to  render  a  cer- 
tain amount  of  military  service  to  him.  The  phrase  per 
Baroniam  was  nothing  more  than  a  condensed  expression 
of  the  number  of  Knights*  fees  held  by  the  tenant  Spelman 
in  the  Glossary  (n)  says  so ;  but  unfortunately,  his  authority 
is  assailed,  because  he  refers  to  a  work  entitled  Modus 
tenendi  Parliamentum,  which,  from  the  use  of  the  last 
word,  is  reasonably  believed  to  have  been  written  at  a 
later  date  than  it  professes.  But  other  considerations  will 
show  that  the  phrase  per  Baroniam  referred  to  the  tenant*s 
obligation  as  a  feudal  tenant,  and  did  not  express  his  poli- 
tical capacity.  The  1 1th  Article  of  the  Constitutions  of 
Clarendon  has  been  cited  (o).  The  meaning  of  that  Article 
is,  that  Archbishops,  Bishops,  and  all  persons  (p)  who  hold 

(m)  On  Dignities,  ch.  1,  s.  13.    Edit  1810. 

(n)  ''  Tenere  per  integram  Baroniam,  olim  fuit  tenere  per  13  feoda 
militis  et  tertiam  partem,  recentius  per  haereditatem  Baronis  sire 
majorem  sive  minorem  ;  sed  relevium  Regis  ex  utraque  in  omnibus 
par  fuit,  id  est  hodie  100  marcs."    Edit  1687,  p.  G7-72. 

(o)  See  antey  p.  32  n. 

{p)  The  words  **etuniverga  persona**  were  treated  in  the  argu- 
ment as  meaning  '<  all  persons  whatever,"  which  reading  makes  the 
a  embarrassing  for  the  construction  of  the  rest  of  the  sentence ;  but 
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of  the  King  in  capite,  hold  their  possession  "  as  a  barony,"  lOOO, 
and  are  bound  to  observe  and  perform  the  Royal  customs,  The 
and  to  answer  to  the  Ministers  and  the  Justices  of  the  p^^^^ 
King,  and,  like  other  Barons,  take  part  in  the  judgments 
of  the  King^s  Courts  till  the  judgment  arrives  at  loss  of 
members  or  of  life,  when  the  Ecclesiastics  were  to  with- 
draw. The  CcBteri  Barones  were  those  who  held  of 
other  liege  Lords  and  not  of  the  Crown,  for,  at  that  time. 
Lords  whose  possessions  were  ample  enough,  and  there 
were  many  such,  (Hallam  (y ),)  could  make  the  grant  of  a 
feod  sufficiently  lai^e  to  be  regarded  as  a  Barony,  and  the 
feudal  tenant  (for  this  was  before  the  statute  of  Quia 
EmptoresJ  held  a  Barony  from  the  grantor.  The  full 
measure  and  extent  of  the  feudal  duty  was  this :  besides 
the  military  service,  and  the  suit  in  the  Lords'  Court,  the 
tenant  was  bound  to  furnish  reliefs  for  ransoming  the  Lord 
when  taken  prisoner  in  war,  for  making  the  Lord's  eldest 
sou  a  Knight,  and  for  marrying  the  Lord's  eldest  daughter. 
It  is  a  fallacy  to  confound  the  Court  of  the  Lord  with  the 
Court  of  Parliament,  as  we  now  regard  it.  This  will  be- 
come more  apparent  when  the  language  of  Magna  Charta 
is  considered.  The  original  Charter  of  King  John  is  not  that 
which  is  printed  in  our  Statute  Book,  for  it  is  not  regarded 
as  one  of  the  statutes  of  the  realm.  That  printed  is  the 
9  Hen.  3.    The  Charter  relied  on  by  the  claimant  is  that  of 


if  thewor^  **  universes  penonm**  receive  the  Mgiiification  which 
Lord  Littleton  (Hen.  2,  vol.  4,  p.  370),  and  Reeve  (Hbt  £.  L., 
ToL  1,  p.  76),  and  Blackstone  (1  Comm.  384),  give  them,  'Signified 
clergymen,"  the  sentence  becomes  perfectly  clear.  It  wonld  then  he 
'^  Archbishops,  Bishops,  and  all  the  clergy  of  the  realm  who  hold  of 
the  King  tn  eapiu^*  &c.  The  Pope  was  directing  his  attention  to 
the  limits  of  the  rights  and  obligations  of  the  clergy  of  all  ranks  who, 
b  virtoe  of  their  holdings  of  land,  might  be  called  upon  to  discharge 
temporal  duties. 

(q)  2  Mid.  Ages,  433.    Edit.  1829.     ^  also  1  Dug.  Bar.  25. 
litt  Hen.  2,  voL  2,  p.  218. 
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i^*         King  John.    In  that  Charter  is  this  passage  (r) :  "  Nul- 
The  /j^jjj  scutagium  vet  auxilium  panatur  in  nostro  regno ^  nisi  per 

Peeraob.  Commune  Concilium  regni  nostriy  nisi  ad  corpus  nostri 
redimendumy  et  primogenitum  Jllium  nostrum  mUiiem  facien* 
dumy  et  adfiliam  nostram  primogenitam  semel  maritandam  : 
et  ad  hoc  nonfiat  nisi  rationabile  auxiliumy^  where  the  dis- 
tinction between  ordinary  feudal^  and  extraordinary  or 
public  impositions,  is  clearly  drawn.  Afterwards  it  goes 
on,  "  et  ad  habendum  Commune  Concilium  Regni  de  auxilio 
assidendo  aliter  quam  in  tribus  casis  praedictiSy^  that  is 
otherwise  than  in  the  three  aforesaid  cases,  we  will  cause 
to  be  summoned  the  Archbishops,  Bishops,  Abbots,  Earls 
and  Greater  Barons,  and  so  on.  This  clearly  settles  the 
distinction  between  the  two  things.  Observe,  too,  that  in 
all  the  writs  of  summons,  the  summons  is,  not  to  treat  of 
ordinary  feudal  duties,  but,  **  super  quibusdam  arduh 
negociisy*  so  that,  in  every  way,  the  distinction  is  fully 
preserved  throughout.  The  argument  that  tlie  right  of 
being  summoned  to  Parliament  is  feudal,  and  an  incident 
of  tenure,  is  therefore  a  petitio  principii — the  old  fallacy  of 
post  hoc  ergo  propter  hoc.  It  is  exceedingly  likely  that  the 
great  tenants  of  the  Crown  were  the  persons  who  would  be 
summoned  to  Parliament ;  but  it  is  by  no  means  proved, 
nor  is  there  any  probability  that  a  summons  to  the  Conf 
mune  Concilium  of  the  realm  was  a  right  incident  to  the 
feudal  tenure  created  by  the  grant  of  a  fief  to  be  held  in 
Barony.  There  is  nothing  to  the  same  effect  in  the  two 
charters  of  Hen.  3,  except  that  in  the  second  of  them, 
granted  in  1217,  it  is  said,  in  the  44th  section,  "  Scuti^e 
from  henceforth  shall  be  taken,  as  it  was  accustomed  to 
be  taken  in  the  time  of  King  Hertryy  our  grandfather." 
These  words  are  repeated  in  the  third  Charter  of 
Hen.  3. 

(r)  1  Rep.  Dig.  Peer.  64.    8  App.  of  the  Claimant,  p.  80. 
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Then,  who  were  the  Majores  liarones  ?  There  is  no  I860, 
trace  of  such  an  expression  anterior  to  John's  Charter,  and  The 
no  public  record  repeats  the  phrase.  [Lor A  Kingsdown:  Do  ]^^^^ 
the  words  Majores  JBarones  necessarily  mean  a  distinct 
class,  or  do  they  mean  that  the  King  will  summon  the  prin- 
cipal Barons  of  the  realm?]  The  latter  is  the  only  intelligible 
and  proper  meaning.  But  if  there  was  a  class  of  Majores 
Barones  properly  so  designated,  there  is  no  evidence  whatever 
that  a  Berkeley  was  one  of  the  number.  The  name  does  not 
appear  in  any  list  of  the  Barons  in  arms  for  or  against  the 
King,  or  of  those  twenty-five  who  were  elected  to  watch 
over  the  observance  of  the  Charter.  It  is  assumed  that 
when  a  Barony  was  granted,  the  tenure  by  barony  made  a 
Major  Bare,  within  the  meaning  of  King  John's  Charter, 
with  a  recognised  r^ht  to  be  summoned  to  Parliament. 
There  is  nothing  to  justify  that  assumption,  and  yet  that 
constitutes  the  groundwork  of  the  whole  claim.  In  the 
reports  on  the  Dignity  of  Peer,  carefully  prepared,  and 
well  considered,  are  many  passages  which  discountenance 
the  assumption  («),  and  the  fact  which  the  rolls  of  summons 
disclose,  namely,  that  the  number  of  persons  summoned 
was  continually  varying,  fully  justifies  its  denial.  The 
proposition  contended  for  is,  that  all  the  Barones  Majores 
had  the  right  to  be  summoned ;  nevertheless,  it  appears 
that  in  the  reign  of  Ed.  1  the  persons  who  held  by  barony 
were,  at  least,  160,  but  only  66  were  ever  summoned ;  while, 
at  the  same  time,  21  were  summoned  who  did  not  hold  by 
barony.  There  are  many  passages  in  the  First  Report  which 
show  similar  instances  of  the  use  of  what  appears  to  be  a 

discretionary  power  claimed  and  exercised  by  the  King  (t). 

In  the  reign  oi  Ed,  1,  and  in  the  early  part  oi  Ed,  2,  the 

namber  was  generally  about  80,  but  afterwards  it  was  only 

50,  and  sometimes  under  40. 

(f)  1  Rep.  44,  45,  64,  66. 

(I)  1  Rep.  289,  290,  292,  and  the  Register  of  the  Summonses. 
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1860.  It  is  needless  to  inquire  what  was  the  position  of  a  Baron 

The  of  the  Crown,  in  reference  to  the  King,  as  liis  liege  Lord, 

Peeraob^  anterior  to  the  constitution  of  Parliament.  But  subse- 
quent to  that  there  is  no  evidence  of  any  one  coming,  to  sit 
in  this  House  except  by  virtue  of  a  writ  of  suomions  from 
the  Crown.  If,  therefore,  any  such  right  as  that  now  con- 
tended for  ever  had  existed,  it  has  been  lost  by  desuetude, 
and  this  must  apply  to  the  Majores  Baroms^  whoever  they 
were,  as  it  does  undoubtedly  apply  to  the  tenants  in  capite, 
all  of  whom,  if  the  words  of  John's  Charter  are  taken  Uterally, 
were  entitled  to  be  summoned,  and  who  certainly  have  not 
been  summoned  for  ages.  In  Sir  Francis  Bacon*s  argument 
in  the  De  Roos  case  (u),  in  which  he  appeared  as  counsel 
for  the  Claimant,  it  is  said,  ^'  That  Barons  were  not  tied  to 
places  doth  appear  by  the  Earl  of  Shrewsbury's  case,  but 
that  it  was  an  honour  invested  in  the  blood,  and  thougH 
the  capital  seat  of  the  bai*ony  was  alienated,  yet  the  barony 
was  not  extinct."  And  Sir  Randolph  Crew,  who  was 
counsel  vnth  him,  argued,  **  If  baronies  were  tied  to  lands, 
an  Earl,  giving  the  seat  of  a  barony  to  a  younger  son, 
should  make  a  Baron,  which  none  can  do  but  the  King 
himself.  Jus  gladii  est  indivisibilej  but  jura  are  divisibiliaJ* 
So  Lord  Cohe  (v)  treats  it  as  essential  to  sitting  in  this 
House,  that  the  blood  should  be  ennobled.  And  a  writ  of 
summons  in  all  cases  was  necessary.  Even,  supposing  a 
barony  could  be  included  in  the  stsitate DeDonis,  there  must 
have  been  a  writ  corresponding  with  the  tenure  of  the 
barony.  And  Lord  Coke  (u?),  after  stating  that  there  were 
118  monasteries  founded  by  the  Kings  of  England,  says: 
"  Whereof  such  abbots  and  priors  as  were  founded  to  hold 
of  the  King  per  baroniam,  and  were  called  to  the  Parliament 
by  writ,  were  Lords  of  Parliament,  and  had  places  and 
voices  there,"  which  clearly  shows  that  the  mere  possession 

(u)  Collins  Bar.  170.  (w)  1  Inst.  97  a. 

(v)  1  Inst.  16  b. 
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of  land  per  Bartmianif  was  not  sufficient  to  give  a  seat  in         1860. 
Pariiament,  but  that  the  King  must,  for  such  a  purpose,         The 
send  to  the  tenant  a  writ  of  summons.  Berkelbt 

Then,  again,  the  resolutions  of  this  House  may  be  re- 
ferred to  as  most  important  guides  in  this  matter.  First, 
there  is  the  resolution,  1  February  1640  (:r),  ''that  no 
peraon  that  hath  any  Honor  in  him,  and  a  Peer  of  this 
reakn,  may  alien  or  transfer  the  Honor  to  any  other 
person.  .  .  .  That  no  Peer  of  this  realm  can  drown  or  extin- 
guish his  Honor  (but  that  it  descend  to  his  descendants), 
neither  by  surrender,  grant,  fine,  nor  any  other  convey- 
ance to  the  King."  But  it  is  said  that  this  claimant  is 
entitled  to  a  writ  of  summons  de  jure.  That  proposition 
is  totally  at  variance  tnth  the  well-established  principle  of 
ooostitotional  and  feudal  law,  tliat  the  Crown  may,  at  its 
pleasure,  refuse  to  accept  the  services  of  any  of  its  tenants. 
That  refusal  occurred  in  the  Duke  of  Buckingham*^ 
esse  (y),  where  it  was  held  that  the  office  of  Constable  of 
England  continued  in  the  Duke,  who  might  be  compelled 
to  execute  it,  but  that,  nevertheless,  the  King  might  refuse 
the  performance  of  the  said  office.  [The  Lord  Chan^ 
uttor :  What  would  be  the  status  of  a  person  who  held 
a  barony  by  tenure,  but  had  not  been  summoned.  In  the 
case  of  a  Peer  created  by  patent  dying,  his  son  cannot  sit 
in  this  House  until  he  has  a  writ  of  summons,  but  he 
would  be  enrolled  immediately,  and  if  he  were  to  commit 
an  offence  he  would  be  tried  by  his  Peers.]  There  is  a 
great  difference  between  being  a  Peer  of  the  realm — inter 
fare$  regni — and  the  position  of  a  Lord  of  Parliament. 
It  is  the  writ  of  summons,  and  not  the  reason  or  the  occa- 
sion of  the  writ  of  summons,  that  constitutes  the  status  of 

(»)  Lords'    JoumalB,  1  Feb.         (y)  KeUwey,   170.     M.  T. 
1640.  6  Hen.  8,  no.  6. 

VOL,  VIII.  ^ 


^^  CASES  IN  THE  HOUSE  OF  LORDS. 

1860.        a  Lord  of  Parliament.    Madox  says  (z),  that  ^  holding 

^^         by  barony,  and  being  summoned  to  attend  amongst  the 

Bbrkblet     Barons  in  Parliament,  were  in  those  times  very  different 

^^V  sit.  A  OKa 

things ;"  and  again,  he  says  (a),  "  Arundel  was  an  ancient 
Honor,  and  the  castle  of  that  name  the  capital  seat  of 
that  Honor.     Upon  this  basis  it  has  been  supposed  by 
some  men,  that  if  a  commoner  should  purchase  the  Honor 
and  castle  of  Arundel,  he  would  straightway  become  Earl 
of  Arundel  without  any  creation.     I  do  make  bold  to 
oppose  that  assertion.     No  man,  or  number  of  men,  with- 
out the   King,  can,   or    ever   could,  make  an   earl  or 
baron.    There  never  was  (for  aught  that  I  know)  an  in- 
stance of  any  man's  coming  into  seisin  of  an  Honor  by 
purchase,  or  contract  with  a  subject.    This  is  another  in- 
stance of  the  mischief  of  confounding  land  honours  with 
titular  Honor.     If  a  man  have  a  noble  fief  vested  in  him, 
that  is  a  good  basis  to  build  nobility  on."    The  last  sen- 
tence affords  the  key,  no  doubt,  to  many  creations,  but 
that  is  a  very  different  thing  from  the  mere  possession  of 
the  fief  giving  the  right  to  the  Honor.     Camden  (&)  is  to 
the  same  effect.     And  Selden(c)  treats  all  the  tenants^n- 
chief  as  Barones^  though  he  says,  that,  for  some  reason,  of 
which  there  is  no  clear  explanation,  some  were  in  John^s 
Charter  called  Myores^  and  so  distinguished  from  the  rest 
There  is  another  passage  from  Selden  (d)  to  the  same  effect, 
but  it  is  desired  that  the  following  passage  which  is  of 
another  kind  from  the  same  author  should  be  read.     Selden 
there  (e)  says, "  By  reason  of  the  alteration  which  those  laws 
touching  baronies  have  induced,  there  were,  in  the  time  of 
our  present  division,  or  between  the  latter  part  of  King 

(«)  Exch.  634.  (c)  Tit.  Hon.  ch.  5,  s.  21. 

(a)  Baronia  Anglica,  23.  (d)  Id. 

(b)  Britannia  (Edit..  1607),  («)  Tit.  Hon.  ch.  6,  s.  22. 
p.  122. 
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John*s  reign  and  the  middle  of  Richard  2,  two  kinds  of  i860. 
Barons,  Barons  by  writ  and  tenure,  and  Barons  by  writ  only.  The 
Barons  by  writ  were  such  as  having  the  possession  of  their  Bbrkblet 
ancient  baronies,  were  called  by  several  writs  to  the  Par- 
liament according  to  that  of  King  Johns  charter,  which 
concerns  the  Mujoret  Barones  of  the  time  of  making  it. 
Barons  by  writ  only  were  such  as  were  called  by  a  like 
writ  of  summons,  although  they  had  no  possessions  that 
were  honorary  baronies.  For  also  the  ancient  baronies 
were  now  become,  in  common  language,  to  be  twofold ; 
either  such  as  were  legally  baronies  and  honorary,  and 
supported  the  title  of  Baron  in  their  ancient  possessors, 
their  heirs  and  successors,  or  such  as  were  now,  but 
abusively,  called  baronies,  by  reason  of  the  ancient  appli- 
cation of  that  word  to  them  (before  the  latter  part  of  King 
John's  reign),  and  were  in  truth  estimable  but  as  knight's 
fees  only,  which  were  not  honorary  baronies,  as  is  before 
showed.  And  of  both  these  kinds  divers  remain  and  have 
the  name  of  baronies  to  this  day."  The  effect  of  that 
passage  undoubtedly  is  to  show  that  there  were  baronies 
by  tenure,  but  not  that  the  tenure  had  the  least  power  to 
confer  a  seat  in  Parliament  except  upon  summons  by 
writ,  while  it  does  distinctly  show  that  there  were  parlia- 
mentary Barons  constituted  by  writ  alone.  To  which  it 
need  only  be  added,  that  when  the  title  to  a  seat  in  this 
House  had  been  once  created,  the  records  of  the  House 
were  thenceforth  the  proper  evidence  of  the  title.  [Lord 
Cranwarih :  The  conclusion  of  the  passage  in  Selden  is 
important :  "  The  like  is  to  be  said  of  the  baronies  also 
that  were  of  the  honorary  possessions  of  the  ancient 
barons,  and  have  been  aliened  by  them.  For  though  these 
hare  often  retained  the  name  of  baronies  in  other  hands, 
yet  they  were  not  so  styled  but  in  regard  of  tlieir  being, 
in  tmtb^  honorary  baronies  formerly.    And  their  barons 
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1H60.         became,  upon  such  alienation  also,  barons  by  writ  only 

The  (retaining  their  ancient  place  and  dignity),  because  their 

PbbraobT     possessions  were  gone,  which  at  first  made  their  ancestors 

barons  by  tenure."]    That  passage  is  important,  indeed 

conclusive. 

The  law  of  Scotland  has  been  referred  to,  and  Wighfs 
book  on  the  Parliament  of  Scotland  (/)  shows  that  the 
English  and  the  Scotch  Parliaments  took  similar  forms 
about  the  same  time,  and  in  BelF  s  Dictionary  of  the  law 
of  Scotland  (</)  it  is  said,  *'  Anciently  in  Scotlandy  all  those 
vassals  who  held  their  lands  immediately  of  the  Crown 
were  termed  Barons.     When  titles  of  nobility  were  con- 
ferred on  Barons,  they  were  called  the  greater  Barons,  but 
both  the  greater  and  the  lesser  Barons  sat  indiscriminately 
in  the  Scots  Parliament  until  1427,  when  by  the  Act  102 
of  that  year  the  attendance  of  the  lesser  Barons  was  dis- 
pensed with,  on  condition  of  their  sending  representatives 
from  each  county,  to  be   called  '  Commissioners  of  the 
Shires.' "     This  explanation  of  what  occurred  in  Scotland 
goes  far  to  remove  the   puzzle  which  the  term  Majores 
JBarones  has  occasioned  in  England. 

From  all  these  things  it  seems  just  to  conclude  that  there 
was  no  legal  source  nor  origin,  no  legitimate  banning,  of 
the  title  of  a  Lord  of  Parliament  except  by  a  virrit  from 
the  Crown  anterior  to  Richard  2,  and  in  subsequent  times, 
except  by  a  writ  and  a  patent.  If  so,  there  is  an  end  of 
this  claim. 

A  few  words  only  as  to  the  historical  statement  of  the 
Lords  of  Berkeley  sitting  in  Parliament  The  first  writ 
issued  to  any  one  of  them  was  in  the  23  Ed.  1,  when 
Thomas  was  summoned ;  but  his  son  was  summoned  at 
the  same  time.     Both  could  not  have  sat  by  virtue  of  the 

(/)  PP-  19—22.  (^)  Fbce  Boron. 
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same  tenure  of  the  same  castle  and  barony,  though  both  i860, 
nught  have  sat  on  account  of  the  favour  of  the  Crown.  The 
Nothing  occurs  to  call  for  an  observation  till  the  p"^^^^ 
6  Hen.  5,  when  the  last  Lord  of  Berkeley  died,  leaving 
only  a  daughter,  who  was  married  to  the  Earl  of 
Warwick.  James  de  Berkeley  was  entitled  to  the  barony, 
but  it  is  said  that  he  was  kept  out  of  possession  till  9  Hen.  5, 
and  then  he  was  summoned  to  Parliamenti  Assuming  the 
dates  here  to  be  correct  the  facts  would  prove  nothing, 
unless  it  could  be  shown  that  James  was  then  summoned 
dejure  in  consequence  of  getting  possession  of  the  barony, 
He  was  tenant  of  it,  certainly,  but  is  there  anything ,  un- 
reasonable in  the  circumstance,  that  a  person  possessed  of 
great  property  should  be  summoned  to  the  councils  of  his 
soyereign  ?  Then  in  the  reign  of  Hen.  7,  a  settlement  of 
the  lands  constituting  the  barony  was  made  by  the  Mar- 
quess of  Berkeley  on  that  King  and  his  heirs  male.  After 
the  death  of  the  Marquess  without  issue  the  barony  re- 
mained in  the  Crown  during  54  years ;  and  U  must  be  no 
doubt  admitted,  that  in  fact  the  Berkeleys .  never  were 
durii^  that  tin^  summoned  to  Parliament  The  fact  is 
attributed  by  the  claimant  to  the  burony  being  in  posses- 
non  of  the  Crown.  But  no  such  inference  arises. .  In  the 
14  Hen.  8,  Maurice  Berkeley,  then  Captain  of  Calais ,  is 
offered  a  writ  of  summons,  and  Maurice^  as  the  letter  re- 
ferred to  (A)  shows,  took  time  to  deliberate  whether  he 
should  accept  the  honour.  He  could  not  have  hesitated  on 
account  of  his  anticipating  to  become  entitled  to  the  estate 
of  the  barony^  for  at  that  moment  such  a  thing  seemed  the 
most  remote  in  the  world ;  and,  in  fact,  it  did  not  happen 
tiD  many  years  afterwards,  namely  on  the  death  of  Ed^ 
wards.     He  appears,  by  the  terms  of  the  letter  addressed 

(A)  ilii/«,p.  27. 
K3 
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18G0.  to  him,  to  have  considered  himself  as  possessed  of  a  present 
The  right  (which  certainly  could  not  be  in  respect  of  the  pos- 
BERKBLEr  ggggion  of  the  barony),  and  therefore  he  hesitated  about 
accepting  the  new  creation.  His  friends  advised  him  to 
postpone  claiming  this  present  right,  and  he  consented* 
The  present  right  could  not  be  in  respect  of  the  barony, 
but  it  might  be  in  respect  of  the  creation  by  the  writ  of 
23  Ed.  1,  or  of  9  Hen.  5,  and  that  renders  the  whole 
matter  intelligible.  He  considered  himself  entitled  to  pre- 
cedence, not  on  account  of  the  barony,  of  which  he  could 
not  hope  to  get  possession,  but  on  account  of  one  or  other 
of  the  writs  which  had  undoubtedly  been  issued  to  his 
ancestors ;  probably  that  of  9  Hen.  5,  since  the  peerage 
created  by  the  former  seems  to  have  been  then  in  abey- 
ance* 

The  cases  relied  on  by  the  claimant  are  those  of  Arundel^ 
Abergavenny^  and  Greystock.  The  first  undoubtedly  stands 
as  a  great  anomaly.  But  even  that  case  leaves  it  doubtful 
whether  the  castle  conferred  the  title  or  the  castle  was 
always  to  be  held  with  the  title.  But  there  is  a  great  dis- 
tinction between  the  Arundel  case  and  the  present  claim. 
In  the  former  the  claim  put  forward  in  the  petition  is  («),  that 
*'  his  ancestors.  Earls  of  Arundel y  Lords  of  the  Castle  Honor 
and  Lordship  of  Arundel,  have  had  their  place  of  sitting  in 
the  Parliaments,  &c.,  for  a  time  whereof  memory  runneth 
not,  by  reason  of  the  Castle  Honor  and  Lordship  aforesaid, 
to  which  the  said  name  of  Earl  has  been  united  and  an- 
nexed for  the  time  above  said,  of  which  Castle  Honor  and 
Lordship  the  said  supplicant  is  now  seised."  There  the 
claim  is,  that  the  seat  in  Parliament  and  the  possession  of 
the  Castle  and  Honor  had  immemorially  gone  together. 
Here  the  right  to  the  seat  is  claimed  as  an  incident,  affixed 

(t)  Thii'd  Append.  Berlelcy  Claim,  pp.  89—93. 
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by  law  to  the  Barony  of  Berkeley.  [The  Lord  Chancellor  r  1800. 
Both  the  cases  may  possibly  be  established,  but  they  cer-  The 
tainly  rest  on  very  different  foundations.]  Certainly :  and 
the  case  of  the  Earldom  of  Arundel,  if  it  decides  what  is  sup- 
posed, is  one  mi  generis,  and  cannot  in  any  way  be  referred 
to  as  supporting  the  present  claiuL  The  Act  of  Charley  2, 
passed  as  to  the  eaiidom,  is  not  easy  to  be  understood ;  but 
if  any  consistent  and  intelligible  representation  of  it  can  be 
given  it  is  probably  this,  that  the  Earldom  of  Arundel  had 
been  a  dignity  of  immemorial  antiquity.  Earls  were  well 
known  in  the  Saxon  times,  and  Earl  is  not  a  title  of  feudal 
dignity;  Baron  does  indicate  feudal  tenure;  Eaii  does 
not  indicate  any  tenure  at  all.  The  Earls  of  Arundel  may 
hare  been  Earls  immemoriaUy,  and  may  have  had  imme- 
morial possession  and  enjoyment  of  the  Honor  and  Castle 
ci  Arundel;  the  two  things  may  have  gone  together.  And 
then  the  Act  of  Parliament  may  be  understood  as  doing 
that  which  is  intelligible,  namely,  as  tying  the  estate  on  to 
the  Earldom,  not  as  recognising  the  Earldom  to  be  tied  to 
the  estate ;  not  that  the  estate  created  the  dignity,  but  that 
the  dignity  was  supported  by  the  estate.  If  this  is  the 
[Hoper  mode  of  viewing  that  case  it  is  no  precedent  for  the 
present  claim. 

As  to  the  Barony  of  Abergavenny,  though  there  was  an 
allegation  that  it  was  a  barony  by  tenure,  yet  there  was  no 
decision  upon  that  claim  of  right,  but  both  the  claimants 
submitted  to  the  exercise  of  the  prerogative  of  the  Crown. 

The  case  of  De  L'Isle,  and  the  case  of  Greystock,  are 
mere  illustrations  of  the  same  mode  of  conclusion.  But 
a  few  observations  are  necessary  on  the  case  of  Fitzwalter, 
which  is  conclusive  of  the  whole  matter  in  point  of  autho- 
rity. 

The  Fitzwalter  case  occurred  but  a  few  years  after  the 
passing  of  the  statute  12  Chas.  2,  c.  24.    A  petition  was 
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1850.        presented  to  the  King.     It  was  in  the  power  of  the  Crown 
The  at  that  time  to  refer  cases  of  that  kind  to  any  tribunal  to 

Bbrkelet  advise  the  Crown  as  to  the  case.  This  petition  was  pre- 
sented to  the  two  Lord  Chief  Justices^  and  the  Lord  Chief 
Barorij  together  with  the  Chief  Setjeants-at-LaWy  the 
Attorney  and  Solicitor  General^  and  other  of  his  Majesty's 
counsel  (J),  The  report  then  made  has  already  been 
referred  to.  There  one  side  claimed  to  be  a  peer  under  a 
creation  by  writ ;  the  other  insisted  that  he  was  '^  a  baron 
by  tenure."  The  counsel  for  the  petitioner  "denied  that 
it  was  a  barony  by  tenure,  and  offered  to  argue  the  same. 
Upon  which,  both  parties  being  ordered  to  withdraw,  the 
nature  of  a  barony  by  tenure  being  discoursed,  it  was  found 
to  have  been  discontinued  for  many  ages,  and  not  in  being, 
and  so  not  fit  to  be  received,  or  to  admit  any  pretence  of 
right  of  succession  thereupon."  It  is  impossible  to  hare 
anything  more  conclusive.  But  there  was  in  the  opera- 
tion of  the  statute  12  Chas.  2,  c.  24,  an  additional  reason 
against  it  That  statute,  passed  a  few  years  before,  had 
completed  an  effectual  right  of  alienation  of  land.  All 
tenures  in  capite  were  aboUshed ;  all  tenures  were  reduced  to 
free  and  common  socage ;  and  so  it  became  utterly  incon- 
sistent with  the  whole  condition  of  the  law  of  real  property 
that  this  tenure  should  be  considered  as  continuing,  and 
that  reason  must  apply  here.  If  the  holder  makes  a  lease 
of  tJie  estate,  is  the  estate  to  go  to  the  lessee,  or  can  a 
series  of  life  estates  be  created,  and  members  of  this  House 
be  thus  called  into  existence.  The  11th  section  of  the  sta- 
tute, the  saving  clause  (A)  as  it  is  called,  does  not  justify  this 
claim,  although  it  has  been  much  relied  on  for  that  pur- 
pose. A  saving  clause  cannot  be  argued  upon  as  contain- 
ing a  statutory  recognition  of  the  existence  of  that  thing 

U)  See  ofKtf,  54.  {k)  See  emU^  p.  SO. 
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or  of  that  right  which  is  professed  to  be  sacred.  Its  only  1^» 
object  is  to  keep  some  particular  question  or  matter  un-  The 
touched  by  the  statute.  To  give  it  the  construction  now  Pkbraob. 
contended  for^  would  be  to  make  every  saving  clause  a 
determination  of  the  question,  which  it  professes  to  leave 
imdetermined.  It  was  an  assumption  made  by  the  claimant, 
that  there  could  not,  previously  to  the  statute  of  Charles  2, 
be  any  alienation  without  license  from  the  Crown.  Alien* 
ttions  might  have  been  made  upon  ordinary  fines.  A  fine 
would  have  been  payable,  nothing  more.  There  is  no 
reason  for  holding  that  lands  created  into  barony,  did  not 
partake  of  the  ordinary  liberty  of  alienation  incident  to 
other  lands,  no  reversion  being  in  the  Crown.  All  that 
Parliament  did,  was  to  suppose  that  there  might  be  a  pos- 
sibility of  a  thing  of  this  kind,  and  to  declare  that  the 
enactments  of  this  statute  should  not  prejudice  that  ques- 
tion. Some  general  notion  might  have  been  in  the  minds 
of  the  firamers  of  the  statute,  that  there  was  such  a  thing  as 
a  barony  by  tenure,  and  accordingly  they  introduced  the 
clause  not  to  determine,  but  to  leave  undetermined  any  claim 
existing  under  such  a  state  of  things.  But  to  convert  such 
a  clanse  into  a  Parliamentary  recognition  of  such  a  state 
of  things  is  entirely  to  change  the  nature  of  the  saving 
daose,  and  to  use  it  for  a  purpose  for  which  it  never  was, 
and  never  ought,  to  be  employed. 

My  learned  friend,  to  whose  labour,  industry,  and  learn- 
ing, I  bear  very  willing  testimony,  desires  to  say  that  he 
▼as  surprised  the  other  day  into  what  might  appear  to  be 
an  admission,  that  the  dignity  would  go  under  a  commis- 
son  of  bankruptcy. 

The  Lard  Chancellor:  He  cannot  properly  withhold  that 
sdmisBion,  on  the  premises  he  assumes. 

Mr.  Fleming :  I  only  desire  to  say,  as  I  have  through- 
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1860.  out  maintained,  that  in  order  to  entitle  a  person  to  the 
The  dignity  of  Baron  of  Berkeley ^  he  must  be  the  successor  of 

Pe^^  A?ft^^  Fitzhardinge,  reading  the  word  "heirs"  as  in- 
eluding  "  successors/'  and  I  submit  that  a  person  making 
title,  not  through  the  act  of  the  successor  of  Robert^ 
but  against  that  successor,  would  not  be  a  person  entitled. 
(The  Lord  Chancellor:  Why?)  He  would  claim  only  by 
the  title  which  the  Act  of  Parliament  gives  to  a  person 
claiming  under  bankruptcy.  I  treat  the  word  ^' heirs"  as 
embracing  "  successors.'^  In  that  sense,  a  person  taking 
under  an  assignment,  would  not  be  a  successor.  A  poraon 
taking  by  a  disseisin  or  by  a  title  paramount  to  that  of  the 
heirs  of  Robert  Fitzhardingey  would  not  be  entitled,  and 
a  title  under  the  bankrupt  laws,  however  valid  and  legal, 
is  in  the  nature  of  a  disseisin,  and  is  not  a  title  under  a 
voluntary  act  of  a  former  possession. 

[Adjourned. 

The  Lord  Chancellor  (Lord  Campbell) : 

1861.  ^y  Lords,  we  are  called  upon  to  consider  a  petition  to 

Febr26.       ^^^  Majesty,  praying  that  the  Petitioner  may  be  declared 

_ entitled  to  the  dignity  of  Beiron  o{  Berkeleu,  and  that  a 

The  Lord  .      ^  .%»    ,.  ,      ,.  , 

Chancellor,   wnt  of  summons  to  Parhament  may  be  directed  to  him,  as 

Baron  of  Berkeley. 

The  Petitioner  rests  his  claim  on  the  fact  that  he  is 
seised,  as  tenant  for  life,  in  possession  of  the  Castle  of  Ber- 
keley,  in  the  county  of  Gloucester,  and  of  the  manors  and 
hereditaments  which  have,  from  time  beyond  memoiy, 
constituted  the  Barony  of  Berkeley. 

He  has  proved  that  he  is  so  seised,  under  the  will  of 
Frederick  Augustus,  Earl  of  Berkeley,  dated  13th  April 
1810.  My  Lords,  I  do  not  think  that  the  limitations  of 
this  will  have,  as  yet,  been  fully  laid  before  your  Lord- 
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ships;  and  I  think  that  they  may  be  material,  as  showing         IW^. 
to  how  many  persons,  as  tenants  for  life,  the  he 
constituting  the  barony  of  Berkeley  are  limited 
be  taken  by  them  as  purchasers  under  the  will 


to  how  many  persons,  as  tenants  for  life,  the  hereditaments         The 
constituting  the  barony  of  Berkeley  are  limited,  and  might     Pbbbaob. 


The  LoBD 
By  that  will  the  testator  devised  these  hereditaments  Cbjmgbjloju 

(bUer  alia)  to  trustees,  for  a  term  of  3000  years,  to  secure 
tn  annuity  of  2,000  /•  a  year  to  his  widow,  for  her  life, 
and  mrious  other  annuities  and  charges,  with  a  right  to 
distrain  for  them,  and  to  enter  and  take  the  rents  and 
profits  till  the  arrears  should  be  satisfied;  remainder  to 
William  Fitzhardinge  Berkeley  for  life ;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  the  Claim- 
ant for  life,  and  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder successively  to  each  of  the  testator's  five  other 
sons  then  bom  (namely,  Augustus,  Francis  Henry ,  Thomas 
Morton,  George  Charles  Grant/ey,  and    Craoen\  and  as 
many  more  sons  as  might  thereafter  be  bom,  for  life,  a&d 
their  first  and  other  sons  in  tail  male ;  remainder  to  the 
daughters  successively  of  each  of  his  sons  then  born  and 
thereafter  to  be  bom  in  tail  male ;  remainder  successively 
to  each  of  his  (the  testator's)  three  daughters  (nominatim) 
then  bom,  and  as  many  more  as  might  thereafter  be  bom> 
for  Hfe,  and  to  her  first  and  other  sons  in  tail  male ;  and  in 
defisiult  of  such  issue,  to  her  first  and  other  daughters  in 
tail  male ;  with  a  remainder  interposed  in  the  case  of  each  of 
his  (testator's)  daughters  ''  to  the  use  of  any  husband  with 
whom  she  might  intermarry,  and  who  should  survive  her, 
and  his  assigns,  for  or  during  the  joint  lives  of  him  and  of 
any  heirs  male  of  such  daughters  by  such  husband  ;"  re- 
mainder to  ^tator's  brother,  George  Cranjield  Berkeley, 
for  life ;  remainder  to  George  Henry  Frederick  Berkeley 
(son  of  the  said  George  Cranfield  Berkeley)  for  Ufe ;  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male;  remainder  to  the  second  and  every  other  son  of  the 
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1861.        testator's  said  brother,  George  CranfieU  Berkeley,  in  tail 
The  male ;  remainder  to  his  (testator's)  own  right  heirs  for  ever. 

The  said  William  Fitzhardinge  Berkeley,  who  was  created 
Lord  Segrave  and  Earl  Fitzhardinge,  died  on  the  10th  d 
Obahcbllob.    October  l^bl,  without  ever  having  been  married. 

Thereupon  the  Claimant  became  entitled  in  possesaioo 
to  the  life  estate  so  limited  to  him,  and  has  thenceforth 
been  in  possession  of  the  castle  and  hereditaments  consti- 
tuting the  Barony  of  Berkeley.  Since  the  petition  was 
presented,  the  term  for  2000  years  has  been  surrendered 
and  merged  in  the  inheritance ;  so  that  the  Claimant  is 
now  seised  of  the  legal  estate  for  his  life. 

I  think  it  is  likewise  proved  that,  in  the  reign  of  Henry  2, 
and  in  succeeding  reigns,  there  was  a  barony  by  tenure^ 
enjoyed  by  several  successive  Barons  of  Berkeley  in  respect 
of  these  hereditaments.  But  I  am  of  opinion  that  the 
Claimant  has  not  made  out  his  claim. 

Assuming  that  there  were  anciently  baronies  by  tenure, 
and  that  the  Barony  of  Berkeley  was  a  barony  by  tenure, 
he  has  not  shown  that,  according  to  the  incidents  of  such 
a  tenure,  a  right  to  be  summoned  to  Parliament  as  a  Baron 
under  such  a  title  as  he  discloses,  ever  could  have  been  set 
up.  He  has  not  shown  that  any  one  claiming,  by  purchase, 
a  mere  life  estate  in  a  barony  ever  sat  in  Parliament,  or 
was  summoned  to  Parliament  in  right  of  the  barony.  He 
has  not  shown  that  any  one  ever  sat  in  Parliament,  or  was 
summoned  to  Parliament  in  right  of  a  barony  taken  by  him 
under  a  will  as  a  purchaser. 

Whatever  may  be  the  consequences  of  the  law  which 
the  Claimant  contends  for,  we  are  bound  to  act  upon  it,  if 
that  law  be  clearly  established.  But  these  consequences 
are  such  as  to  raise  a  very  strong  probability  against  the 
existence  of  such  a  law,  and  to  require  that  it  should  be 
established  by  very  strong  authority. 
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Although  we  have  always  been  told  that  the  Crown  is        1861. 
the  fountain  of  honours,  and,  above  all,  that  no  one  can  be         The 
ennobled  except  by  the  Crown,  and  that  the  lawful  heir  to     Pkmuoe. 
a  peerage  can  only  be  deprived  by  Act  of  ParUament,  or         — - 
by  forfeiture  on  attainder,  of  his  right  to  inherit  the  peer-   Chanceuob. 
age,  nevertheless,  according  to  the  law  propounded  by  the 
Claimant,  the  last  Earl  of  Berkeley  had  it  in  his  power  by 
will  to  deprive  his  legitimate  sons  of  the  right  to  succeed  to 
the  dignity  of  Baron  Berkeley ^  and  to  limit  that  dignity  suc- 
cessively to  as  many  persons,  strangers  in  blood,  then 
ali?e,  as  he  chose,  and  to  their  heira  male  successively. 
The  testator  does  actually  limit  it,  nominatimj  to  seven 
males  successively,  and  their  first  and  other  sons  and 
dai^hters  successively  in  tail  male ;  to  three  females  suc- 
cessively, and  their  first  and  other  sons  and  daughters 
successively  in  tail  male,  with  a  remainder  interposed  to  the 
husband  of  each,  if  he  should  survive  her,  with  a  remainder 
to  another  male  for  life,  and  the  son  of  that  male  for  life ; 
remainder  to  the  first  and  other  sons  of  this  son  in  tail ; 
remainder  to  the  first  and  other  brothers  of  this  son  in  tail. 
So  that,  under  this  will,  the  estates  tail  not  being  barred, 
there  might  be  various  individuals  and  various  lines  of 
Peers  successively  ennobled  and  created  Peers  of  Parlia- 
ment by  a  subject  many  years  after  he,  liimself,  had  been 
reposing  in  his  grave. 

The  Claimant  finds  it  convenient  to  confine  the  alleged 
right  to  be  a  Peer  by  such  a  creation  to  persons  who  have 
an  estate  for  life,  and  are  possessed  of  both  the  legal  and 
equitable  interest  in  the  hereditaments  constituting  the 
barony.  But  no  authority  is  cited  to  draw  the  line  be- 
tween that  and  a  still  more  limited  interest  in  the  heredita- 
ments constituting  the  barony,  or  to  show  that  a  seisin  in 
the  barony  for  the  life  of  another,  or  that  a  term  of  years 
in  the  barony  while  it  lasts,  should  not  give  the  same  right 
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1861.         as  an  estate  for  life,  or  that  the  right  might  not  be  enjoyed 
The  by  the  mortgagor  of  the  barony,  after  a  mortgagee  in  fee, 

PE^^nT     or  that  it  might  not  be  claimed  by  the  mortgagee. 
—  Supposing  the  owner  of  the  barony  to  be  seised  in  fee, 

Ghamgslloiu  if  ^^  should  be  adjudged  a  bankrupt  or  insolvent,  what 
becomes  of  the  dignity?  We  are  told  that  it  would  not 
vest  in  the  assignee,  because  he  has  not  the  bene6cial  in- 
terest in  the  barony ;  but  in  that  case,  the  barony  must  be 
put  up  to  auction,  and  sold  to  the  highest  bidder,  and  this 
purchaser,  having  both  the  legal  and  beneficial  interest  in 
him,  would,  accordmg  to  the  law  relied  upon  by  the 
Claimant's  counsel,  be  entitled  to  a  writ  of  summons,  and 
to  take  his  seat  among  your  Lordships,  whatever  may  be 
his  complexion  or  his  antecedents,  so  that  he  is  a  nattre^ 
bom  subject  of  Her  Majesty,  and  has  not  been  convicted 
of  treason  or  felony.  According  to  the  Claimant's  law,  the 
blood  of  this  purchaser  would  no  doubt  be  ennobled.  Bat 
there  is  some  difficulty  as  to  the  point  of  time  when  this 
process  would  be  completed ;  whether,  on  the  execution  of 
the  conveyance  to  the  new  Peer,  or  on  his  receiving  the 
writ  of  summons,  to  which,  ex  debito  justituB,  he  would  be 
entitled,  or  on  his  taking  his  seat  in  this  House.  For  any 
felony  committed  by  him  previously,  he,  no  doubt,  would 
now  be  tried  by  his  Peers ;  but  a  difficulty  would  arise  if 
he  were  to  re-sell  the  barony.  From  what  point  of  time 
would  his  blood  be  unnobled?  And  how  would  he  be 
tried  for  any  felony  he  might  have  committed  while  a  Peer  t 
Another  consequence  would  be,  that  anyone  seised  of 
an  estate  for  life  of  all  the  lands  and  hereditaments  which 
once  constituted  any  barony  by  tenure,  and  in  respect  of 
which  the  owner  had  once  been  summoned  to  Parliament, 
might  now  claim  to  be  a  Peer  while  he  remains  so  seised, 
and  might  insist  upon  his  right  to  sit  as  a  Member  of  this 
House* 
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There  being  an  admission  that  barony  by  tenure  once  1861. 
sisted,  we  are  called  upon  by  the  Claimant's  counsel  to  The 
zplain  when  and  how  it  ceased  to  exist     My  Lords,  I     p^^^^^ 

ly  that  barony  by  tenure,  with  such  incidents  as  would         

Ktify  the  present  claim,  never  did  exist.  Chamcblu)*. 

It  is  now  fully  settled  that  the  law  of  the  Peerage  of 
iagland  depends  entirely  on  usage,  both  as  to  the  power 
f  the  Crown,  and  as  to  any  claim  that  may  be  made  by  a 
ubject 

It  has  been  solemnly  decided  by  your  Lordships,  in  the 
xercise  of  your  unquestionable  jurisdiction,  that  the  Crown 
aimot  create  a  Peerage  for  life,  with  a  right  to  sit  in  this 
loose,  and  the  ratio  decidendi  was,  that  no  instance  could 
le  adduced  of  a  Peer  sitting  in  this  House  in  right  of  a 
Pe^^ge  granted  for  life  only. 

When  a  claim  similar  to  the  present  (or  rather,  exactly 
ind  identically  the  same  claim  as  the  present,)  was  made 
in  the  year  1830,  by  the  first  tenant  for  life  under  the  will 
if  Frederick  AnffustuSy  Earl  of  Berkeley,  and  the  claim 
W9B  sapported  at  your  Lordships'  Bar  with  great  learning 
md  ability  by  a  most  distmguished  advocate,  now  a  vene- 
rated Member  of  your  Lordships'  House,  the  Eaii  of 
Eldan  put  to  him  the  following  crucial  question : — *'  Will 
fou  just  give  me  leave  to  ask  you,  Mr.  Brougham,  whether^ 
imong  all  the  authorities,  you  ever  found  a  case  of  a  devise 
of  the  land  and  the  Honor  with  it?"  My  noble  and 
leamed  friend  answered,  ^'I  admit  that  I  do  not  find 
■ny  authority  that  has  dealt  with  it  in  that  way.  I  do  not 
find  any  text-writer  laying  it  down  in  words,  that  if  there 
be  a  barony  by  tenure,  and  the  barony  be  throughout 
ttmexed  to  the  land,  he,  who  takes  the  land  under  the  gift 
and  the  barony  with  it,  may  deal  with  the  land  in  the  way 
which  one  of  your  Lordships  has  referred  to*" 
Lord  Eldon  (as  might  have  been  expected  firom  him) 
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1861.        then  expressed  no  opinion^  as  the  argument  was  not  con- 
The         eluded ;  but  he  put  no  other  question  during  the  argu- 
Peua^    ment,    and  (as  might  be  expected)  he    seemed    quite 
—        satisfied,  from  the  answer  he  had  received^  that  the  claim 
Chawcxllor.  ^^^^^  ^^^  ^  supported.    There  being  no  instance  to  be 
found  of  a  barony  by  tenure,  with  a  right  to  sit  in  Parlia- 
ment, being  transferred  to  a  stranger  by  will,  the  consti- 
tutional and  legal  inference  was,  and  is,  that  such  a  transfer 
cannot  be  lawfully  and  effectually  made. 

If  it  could  be  shown  that  without  the  sanction  of  the 
Crown,  there  had  by  a  conveyance  inter  vivos,  been  the 
transfer  in  fee  or  in  tail  of  a  barony  by  tenure  to  a  stranger 
who  had  been  summoned  to  Parliament  in  right  of  the 
barony,  such  an  instance  would  have  been  quite  insufficient 
to  prove  that  such  a  transfer  could  be  made  by  will,  and 
that  the  testator  could  limit  the  dignity  of  a  Baron  to  a 
succession  of  tenants  for  life  and  their  sons  in  tail^  accord- 
ing to  the  rules  by  which  tenancies  for  life,  or  any  greater 
interests,  may  be  carved  out  of  the  fee  simple  of  land.   But 
the  precedents  relied  upon  of  transfer  inter  vivas,  when 
examined,  will  be  found  to  be  transfers  with  the  sanction 
of  the  Crown,  or  in  which  the  Crown  confirmed  the  re- 
settlement of  the  barony ;  the  absurd  consequences  being 
thus  avoided,  which  necessarily  flow  from  the  supposed 
absolute  power  of  a  subject,  propria  vigore,  to  create  Peers, 
and  to  confer  upon  them  a  similar  power  of  creating  Peers. 
Thus,  in  the  cases  of  the  Earldom  of  Lincoln,  granted  by 
the  Earl  to  his  sister,  of  the  Earldom  of  Leicester,  granted 
by  the  Earl  to  his  youngest  son,  and  the  grant  by  Edward 
Deyncourt  to  John  Deyncourt  of  the  barony,  by  virtue  of 
which  he  sat  in  the  House  of  Lords,  the  grants  were  all 
expressly  licensed  and  confirmed  by  the  Crown. 

By  the  Peerage  Law  of  Scotland  there  was  a  power 
(solenmly  decided  in  the  Purbeck  case,  not  to  exist  in 
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England}  that  a  Peer  might  surrender  his  peerage  to  the        1861. 
King,  who  might  re-grant  the  same  peerage  with  fresh         The 
limitations.  |^^^- 

But  it  is  wholly  inconsistent  with  the  usages  which  have         

jn^vailed  in  any  European  monarchy  to  suppose  a  law  by  Chancellor. 
which  a  Peer^  of  his  own  authority,  and  according  to  his 
own  caprice,  might  transfer  the  peerage  to  a  stranger, 
might  confei:  a  privilege  on  this  stranger  to  demand  a  sum- 
mons from  the  Sovereign  to  sit  in  the  Great  Council  of  the 
Realm,  and  might  compel  the  unwiUing  Sovereign  to  re- 
ceive the  hom^e  of  the  Peer  so  created.  In  France, 
before  the  revolution,  where  certain  estates  conferred  on 
the  owners  particular  titles  of  nobility,  these  titles  were 
merely  honorary,  and  could  be  claimed  and  enjoyed  only 
with  the  approbation  of  the  Sovereign. 

The  counsel  for  the  claimant  laid  his  main  stress  on  the 
lith  section  of  12  Car.  2,  c.  24.  [His  Lordship  read  it, 
see  ante  p.  30.] 

Had  there  been  proof  that,  before  and  at  the  time  when 
this  statute  was  passed,  such  a  claim  as  is  here  made  of  a 
peerage  under  a  will  by  a  stranger  in  blood  to  the  first 
grantee,  and  to  the  last  possessor  of  the  peerage,  could 
have  been  sustained,  and  had  the  objections  to  the  claim 
been  founded  on  any  of  the  enactments  of  this  statute,  the 
laving  clause  would  have  been  most  important.  But  I  am 
ot  opinion  that,  before  and  at  the  time  when  the  statute 
12  Car.  2.  c.  24,  was  passed,  this  will  would  not  have 
carried  the  dignity  of  Baron  of  Berkeley  to  the  claimant ; 
and  the  objections  to  the  claim  are  in  no  degree  founded  on 
iny  of  the  enactments  of  that  statute. 

The  saving  clause  is  therefore  unavailing.  It  does 
admit  that  a  title  of  honour  by  which  persons  have  or  may 
hereafter  have  a  right  to  sit  in  the  Lords'  House  of  Parlia- 
ment, and  the  privilege  belonging  to  them  as  Peers  might 
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Berkeley 
Pebr^oe, 

The  Lord 
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be  affected  by  the  tenure  of  land,  but  it  does  not  in  the 
slightest  degree  show,  or  countenance  the  notion,  that  any 
title  of  honour,  whether  territorial  or  personal,  could  by 
testamentary  disposition  be  transferred  to  a  stranger. 

Can  it  be  contended,  then,  that  as  to  peerages  by  tenure, 
if  any  existed,  this  was  an  enabling  statute,  empowering  the 
Peer  seised  in  fee  simple  to  devise  the  lands  constituting 
the  barony,  and  the  peerage  along  with  them,  successively 
to  a  series  of  strangers,  there  being  a  limitation  to  each 
of  an  estate  for  life  or  an  estate  tail  ? 

The  statute  does  facilitate  alienation,  by  doing  away 
with  all  fines  for  alienation,  which  had  been  preserved 
when,  by  1  Edw.  3,  c.  12,  forfeiture  for  alienation  without 
license  was  done  away  with ;  but  neither  the  conversion  of 
tenure  by  knight's  service  into  common  soccage,  nor  any 
of  the  other  provisions  of  this  statute  (taken  from  the  ordi- 
nance passed  in  the  time  of  the  Commonwealth)  can  be 
construed  into  a  power  to  be  conferred  on  private  citizens, 
on  subjects,  to  create  Peers. 

My  Lords,  having  taken  this  general  view  of  the  sub- 
ject, as  I  expect  to  be  followed  by  several  of  my  noble  and 
learned  friends,  who  I  know  have  devoted  great  attention 
to  it,  and  are  most  highly  competent  to  give  your  Lord- 
ships the  best  advice  in  deciding  upon  the  petition,  I  ab- 
stain from  entering  into  the  arguments  more  in  detail,  and 
from  minutely  examining  the  authorities  relied  upon  on 
behalf  of  the  claimant.  I  will  content  myself  with  repeat- 
ing the  words  of  a  few  of  the  sages  of  the  law  who  have 
given  express  opinions  on  this  subject. 

All  the  Judges  consulted  in  the  FitzWaher  case,  with 
Sir  Matthew  Hale  at  their  head,  declared,  "  that  whatever 
pretence  there  might  be  for  presuming  that  there  were 
originally  baronies  by  tenure,  yet  that  baronies  by  tenure 
had  been  discontinued  for  many  years,  and  were  then  not 
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in  being,  and  so  not  fit  to  be  revived,  or  to  admit  any  pre-         1861. 
tence  or  right  of  succession  thereupon  ;  and  that  the  pre-         The 
tence  of  barony  by  tenure  was  therefore  not  to  be  insisted     Pbkraob. 
on."  

This  accords  with  the  resolution  to  be  found  in  your  Chancelloiu 
Lordships'  Journals  in  the  case  of  the  Lord  de  Grey  and 
Charles  LongevUle,  Esq.,  concerning  the  titles  of  the 
Baronies  (/)  of  Hastings  and  Ruthin  in  the  year  1640, 
"  That  no  person  that  hath  any  honour  in  him  may  alien 
or  transfer  the  honour  to  any  other  person." 

Madox,  in  his  **Baronia  Anglica,"  commenting  upon 
die  case,  chiefly  relied  upon  by  the  claimant,  says,  "  Ar~ 
undel  was  an  ancient  honour ;  and  the  castle  of  that  name 
the  capital  seat  of  that  honour.  Upon  this  basis  it  hath 
been  supposed  by  some  men,  that  if  a  commoner  should 
purchase  the  honour  and  castle  of  Arundel^  he  would 
straightway  become  Earl  of  Arundel^  without  any  creation. 
I  do  make  bold  to  oppose  that  assertion.  As  it  is  agreed 
in  the  courts  of  law,  that  the  King  of  England  is  Fons 
justiiia^  the  fountain  of  justice  to  his  subjects,  so  it  is  also 
agreed  in  the  Court  of  Honour  and  Chivalry,  that  the  King 
is  Pons  hanoriSy  the  fountain  of  honour  to  his  subjects. 
No  man,  or  number  of  men,  without  the  King,  can  or  ever 
could  make  an  Earl  or  Baron.  To  grant  a  baronial  title  is 
tn  act  of  Regality  inseparable  from  the  Crown,  and  incom- 
manicable  to  subjects ;  that  is,  it  was  never  yet  commu- 
nicated. In  the  first  place,  when  baronies  were  in  being 
in  England,  a  man  could  not  purchase  and  enjoy  an  honour 
or  barony  (suppose  that  of  Arundel  or  any  other)  without 
the  King's  consent  There  must  have  been  a  Royal 
license  made  to  the  grantor  to  grant,  and  to  the  grantee  to 
porchase  or  take  such  honour.     In  the  next  place,  a  man 

(I)  Journals,!  February  1640. 
f2 
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1861.         could  not  become  the  King's  man,  HomOy  or  £aro  Reglsj 

The  without  doing  homage  to  the  King.     If  the  King  was  not 

1'kkraoe.      pleased  to  accept  his  homage,  he  could  not  purchase  or 

— -         hold  an  honour.     Thirdly,  a  man  could  not  have  seisin  of 

Chancellor,    ^^  honour  without  having  it  from  the  King's  hand.    Every 

honour  originally  passed  from  the  King ;  and  upon  every 

change,  by  death  or  otherwise,  returned  to  the  King  again, 

and  remained  in  his  hand  until  he  commanded  seisin  of  it 

to  be  delivered  to  his  homager,  according  to  the  law  or 

custom  of  noble  feifs.      Fourthly,  there   never  was  (for 

aught  that  I  know)  an  instance  of  any  man's  coming  into 

seisin  of  an  honour  by  purchase,  or  contract  made  with  a 

subject" 

My  Lords,  I  formed  my  judicial  opinion  on  this  ques- 
tion,  having   regard   only   to  what  must   be   considered 
strictly  judicial  authority,  independently  of  the  Reports  of 
the    Select  Committee  of  your  Lordships'  House,  **  ap- 
pointed to  inquire  into  the  origin  of  the  dignity  of  Peer  of 
the  Realm,  and  of  the  different  degrees  of  that  dignity,  and 
the  means  by  which  a  right  to  the  dignity  may  be  ac- 
quired," presided  over  by  that  very  learned  jurist  and 
antiquary,  the  first  Lord  Redesdale.     But  I  must  say,  my 
Lords,  that  it  gives  me  great  satisfaction  to  find  the  opinion 
of  this  Select  Committee,  after  a  most  laborious  examina- 
tion of  everything  extant  connected  with  the  question,  to 
have  been,  "  that  for  many  ages  all  idea  of  a  right  to  a 
writ  of  summons  to  Parliament  by  reason  of  tenure  had 
ceased,  and  that  the  dignity  of  baron,  if  not  conferred  by 
patent,  was  considered  as  derived  only  from  the  King's 
writ  of  summons." 

I  may  be  allowed,  my  Lords,  before  concluding,  to  say, 
what  I  sincerely  feel,  that  the  gallant  Claimant,  from  his 
high  character  and  his  distinguished  services,  would  be  an 
ornament  to  any  assembly  of  which  he  may  be  a  member. 
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But,  in  the  painfbl  discharge  of  my  public  duty,  I  am  1861. 

bound  to  move  the  resolution,  "  That  in  the  opinion  of  this  The 

Committee  the  Claimant  has  not  made  out  his  claim."  PebrageJ 

My  Lords,  I  ought  to  say,  that  Lord  Kin^sdown,  who         

heard  the  argument  in  this  case,  authorises  and  requests  Chahcklloe. 

iLe  to  say,  that  he  entirely  concurs  in  the  decision  which  I  • 
have  proposed  to  your  Lordships. 

Lord  Cranwarth: 

My  Lords,  that  the  claim  of  the  Petitioner  referred  to  Lord 
this  House  by  Her  Majesty  will,  if  established,  lead  to  Cranworth. 
consequences  the  most  startling,  cannot  be  disputed.  He 
daims  a  right  to  be  summoned  to  sit  in  this  House  as  a 
baron,  in  consequence  of  his  being,  under  the  will  of  the 
late  Earl  of  -BerAefey,  tenant  for  life  of  the  castle  of  Berhe- 
let/f  and  of  the  manors,  lands,  and  hereditaments  which  he 
contends  have,  from  time  immemorial,  constituted  what  he 
calls  the  Barony  of  Berkeley, 

The  late  Earl  died  in  1810,  having,  by  his  will,  devised 
the  hereditaments  in  question,  subject  to  a  term  of  years 
now  extinguished,   to  the  late  Earl  Fitzhardinge^   then 
William  Fitzhardinge  Berkeley ^  for  his  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  with 
remainder  to  the  Petitioner  for  his  life,  with  divers  re- 
mainders  over.     The   Earl    Fitzhardinge  died   in    1867, 
never  having  been  married,  and  the  Petitioner  then  be- 
came entitled  to  the  devised  property  as  tenant  for  life. 
The  proposition  for  which  he  contends  is,  that  he  thereby 
acquired  a  right  against  the  Crown,  to  be  summoned  to 
your  Lordships'  House  as  a  Peer  of  Parliament. 

His  claim  is  made  by  his  petition  to  rest  solely  on  this 
right  by  devise  from  the  late  Earl  of  Berkeley.  He  does 
not  waive  or  abandon  any  claim  he  may  be  able  hereafter 
to  establish  by  heirship  or  otherwise,  in  case  he  should 

f3 


g6  CASES  IN  THE  HOUSE  OF  LORDS. 

1861.         fail  in  his  present  object ;  but  reserving  all  such  possible 

The  claims,  he  now  calls  on  your  Lordships  to  say,  that,  as 

P^RAo?     devisee  for  life  of  the  castle  of  Berkeley^  and  of  the  other 

hereditaments  given  to  him  by  the  will  of  the  late  Earl  of 

Cbajiwostu.    Berkeley,   he   is,  on  that  groimd,  entitled   to  a  writ  of 
summons  to  this  House. 

Your  Lordships  cannot  fail  to  observe,  that  in  thus 
putting  his  case,  the  Petitioner  admits  himself,  for  the  pur- 
pose of  this  inquiry,  to  be  in  no  other  way  connected  with 
this  barony  than  as  a  devisee ;  that  till  the  death  of  the 
devisor,  neither  the  late  Earl  FUzhaxdinge  nor  the  Peti- 
tioner himself,  had  any  more  connexion  with  the  Barony 
of  Berkeley  than  had  any  other  of  Her  Majesty's  subjects  ; 
that  to  whomsoever  the  late  Earl  of  Berkeley  might  have 
thought  fit  to  devise  the  castle  and  lands  in  question  for 
an  estate  of  freehold,  that  devisee  would  have  had  the 
rights  now  insisted  on  by  the  Petitioner, 

The  consequences  to  which  the  arguments  of  the  Peti- 
tioner necessarily  lead  are  so  startling,  that  notliing  but 
the  most  cogent  evidence  can  induce  your  Lordships  to 
believe  them  well  founded.  It  was  not  disputed  that  the 
Petitioner  might  give  or  sell  the  castle  and  lands  supposed 
to  confer  these  important  rights  to  whomsoever  he  might 
think  fit  Now  to  give  money  in  order  to  purchase  a  right 
to  sit  in  the  other  House  of  Parliament,  is  a  grave  misde- 
meanour ;  but,  if  your  Lordships  adopt  the  arguments  of 
the  Petitioner,  he  has  indisputably  the  power  to  sell  at 
whatever  price  and  on  whatever  terms  he  may  think  fit 
that  which  will  confer  on  the  purchaser  the  right  not  only 
.  to  sit  in  this  House,  but  to  sit  by  a  title  which  will  at 
once  give  him  the  highest  rank  and  precedence  over  all 
other  barons.  In  the  course  of  the  long  and  elaborate 
investigation  which  this  case  underwent  at  your  Lordships' 
bar,  the   Petitioner's  very  learned    counsel,   whose  inde- 
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fatigable  research  and  able  adyocacy  of  his  client's  case         1861. 
we  must  all  be  ready  to  acknowledge,  felt  himself  bound  to         The 
admit  that  the  consequence  to  which  I  have  adverted,      Peeraob7 

must  follow  on  his  claim  being  allowed.     He  denied  that         

it  would  necessarily  follow  that  in  case  of  bankruptcy  the    Cbanworth. 
right  would  pass  to  the  assignees,  but  he  admitted,  indeed 
he  could  not  deny,  that  it  would  pass  to  a  purchaser  on  a 
sale. 

Now,  my  Lords,  I  confidently  ask  whether  this  is  not  a 
nductio  ad  ahsurdum  ?  There  may  be  great  difficulty  in 
explaining  aH  the  anomalies  or  apparent  anomalies,  as  to 
the  exact  nature  of  the  peerage,  and  of  the  constitution  of 
this  House  in  remote  ages.  It  may  be  impossible  to  trace 
exactly  how,  and  when  the  Upper  House  of  Parliament, 
as  it  existed  under  the  Plantagenet  princes,  settled  down 
into  its  present  condition.  But  that,  if  the  right  to  sit  in 
this  House  by  reason  of  the  tenure  of  particular  lands,  ever 
existed,  it  has  now  ceased  to  exist,  is,  I  submit,  a  proposi- 
tion which  must  be  assumed  as  indisputable.  It  may  be  put 
in  the  form  of  a  syllogism,  thus :  If  the  argument  of  the  Peti- 
tioner is  well  founded,  the  right  to  sit  in  this  House  may 
be  bought  and  sold.  But  the  right  to  sit  in  tliis  House 
cannot  be  bought  and  sold.  Therefore  the  argument  of 
the  Petitioner  is  not  well  founded. 

In  the  view,  therefore,  which  I  take  of  this  claim,  I  do 
not  feel  that  your  Lordships  are  bound  to  go  into  any 
minute  investigation  as  to  what  was  originally  the  nature 
of  tenure  per  Baroniam.  Such  an  investigation  may  be 
interesting  to  the  antiquarian;  but  your  Lordships  are 
entitled  to  say,  that  whatever  were  its  incidents,  they  either 
were  not  such  as  are  now  contended  for,  or  if  they  were, 
they  have  in  the  lapse  of  ages  ceased  to  belong  to  it,  if 
indeed  such  a  tenure  now  exists  at  all. 

In  the  course  of  the  argument  addressed  to  your  Lord- 
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1861.        ships  by  the  Petitioner's  counsel,  it  was  intimated  to  him 
The  more  than  once,  that  many  of  the  propositions  for  which 

pEERAOKf     ^®  contended,  were  not,  and  could  not  be  disputed. 

It  is  established  beyond  controversy  that  in  the  reign 

Cbanworth.  ^^  Henry  2,  or  indeed  before  the  commencement  of 
that  reign,  Robert  Fitzhardinge^  the  ancestor  of  the  late 
Earl  of  Berkeley,  obtained  a  grant  from  that  monarch  of 
the  castle  of  Berkeley ,  and  of  divers  manors  and  lands 
connected  with  it ;  the  evidence  leading  strongly  to  the 
inference  that  the  same  property  had  been  held  by  the 
ancestors  of  this  Robert  Fitzhurdinge  at  least  as  far  back 
as  the  reign  o(  Henry  1.  It  was  also  shown  that  the 
castle,  manors,  and  hereditaments,  which  had  formed 
the  subject  of  the  grant  by  King  Henry  2,  descended 
from  jRolert  Fitzhardinge  to  his  son  Maurice^  then  de- 
signated as  Maurice  de  Berkeley y  and  from  him  to  Robert 
the  eldest  son  of  Maurice ;  Robert  having  died  without 
issue,  it  passed  to  his  brother  Thomas ;  and  from  him  it 
devolved  in  an  unbroken  line  of  male  descent,  through 
four  generations,  till  it  vested  in  the  19  £d.  2,  (1326), 
in  Thomas,  described  as  Lord  of  Berkeley,  It  may  be 
taken  as  established,  that,  at  all  events  from  the  time  of 
Robert  de  Berkeley,  the  grandson  of  the  first  grantee  of 
the  castle,  the  owners  were  barons,  whatever  were  the 
rights  attached  to  that  state.  And  it  is  clear  that  from 
the  earliest  time  at  which  we  have  authentic  records  of  the 
writs  of  summons,  the  Lords  of  Berkeley  were  always  sum- 
moned to  Parliament  as  barons.  It  is  also  shown  that  as 
early  as  the  40  Hen.  3,  the  castle  and  lands  of  the  Barons 
of  Berkeley  were  sometimes,  though  certainly  not  always, 
called  the  Barony  ot  Berkeley,  and  in  the  4th  year  of 
the  reign  of  Ed.  3,  Thomas,  the  then  Lord  Berkeley, 
acknowledged  on  oath,  that  he  held  the  lands  and  here- 
ditaments in  question,  per  Baroniam* 
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I  have  thus  traced  the  property  constituting,  what  is         1861. 
called,  the  barony  to  Thomas^  Lord  Berkeley,  in  the  reign         The 
o(Ed.  3,  because  it  is  from  the  mode  in  which  he  dealt     ^^^^ 

with  it,  and  the  consequences  of  its  being  so  dealt  with,  

that  the  strongest  argument  of  the  Petitioner  in  favour  of  Cranworth. 
his  claim  was  founded.  In  the  twenty-third  year  of  the 
reign  of  King  JEd,  3,  this  ThonuiSy  Lord  Berkeley ,  in  whom 
the  property  had  then  vested,  in  the  year  J326,  created  an 
entail  of  the  Castle  of  Berkeley ,  and  the  manors  cdbnected 
with  it,  and  of  the  himdred  of  Berkeley y  with  the  views  of 
frank-pledge  appurtenant  to  the  manors,  not,  however, 
describing  it  as  a  barony,  settling  the  same  on  himself  for 
Hfe,  with  remainder  to  his  son  Maurice,  in  tail  male,  with 
remainders  over.  On  the  death  of  this  Tho/nas,  the  pro- 
perty passed,  under  the  deed  of  entail,  to  Maurice,  his  son, 
on  whose  death,  in  1368,  it  descended  on  his  eldest  son, 
Thomas,  He  died,  leaving  issue  an  only  daughter,  Eliza- 
heth,  who,  of  course,  was  excluded  by  the  entail  from  the 
succession,  and  the  property  went,  by  force  of  the  entail, 
to  James,  the  nephew  of  Thomas,  who  was  regularly  sum- 
moned to  Parliament  from  the  9th  of  Hen.  5  to  the  1  Ed,  4. 
lie  died  in  1463,  and  was  succeeded  by  his  eldest  son  Wil- 
Em.  WiUiam  was  duly  summoned  to  Parliament  as  Baron 
Berkeley,  until  the  12  Ed.  4,  but  was  afterwards  raised  in 
the  Peerage  to  the  dignities  successively  of  Viscount,  Earl, 
and  Marquess,  and  he  died,  without  issue,  in  1491.  Before 
his  death,  being  tenant  in  tail  male  of  the  castle  and  other 
lands  and  hereditaments  which  had  been  entailed  by  his 
ancestor,  in  the  reign  of  Ed.  3,  he  suffered  a  recovery ;  and 
having  thus  barred  the  entail,  he  re-settled  the  castle  lands 
and  hereditaments,  in  default  of  his  own  issue,  on  King 
Hen.  7  and  the  heirs  male  of  his  body,  with  the  reversion 
to  his  own  right  heirs.    Upon  his  death,  without  issue,  the 
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property  was  held  and  enjoyed  successively  by  Hen.  7, 
Hen.  8,  and  Ed.  6,  by  virtue  of  the  new  entail. 

William f  the  Marque ss^  left,  at  his  death,  a  brother, 
Mauriccy  who,  but  for  the  recovery,  would  have  succeeded 
to  the  property.  He  died  in  1506,  never  having  been  sum- 
moned to  Parliament,  and  having  been  treated  as  a  com- 
moner. On  the  death  of  King  Ed.  6,  in  1553,  there  was  a 
failure  of  heirs  male  of  the  body  of  King  Hen.  7,  and  the 
reversion,  under  the  settlement  made  by  the  Marquess, 
came  into  possession.  The  person  then  entitled,  as  right 
heir  of  the  Marquess,  was  Henry j  the  great  grandson  of 
Maurice^  the  brother  of  the  Marquess.  He  obtained  seisin 
of  the  estate,  and  sat  in  Parliament  in  right  of  the  ancient 
barony,  from  the  4th  and  5th  of  Philip  and  Mary.  He 
was  succeeded  by  his  grandson  and  great  grandson  succes- 
sively, who  were  regularly  summoned  to  Parliament  as 
Barons  of  Berkeley^  till  the  latter  was,  in  the  reign  of 
Chas.  2,  created  Earl  of  Berkeley.  From  him  the  earldom 
passed,  in  regular  male  descent,  to  the  late  Earl,  the  de- 
visor, under  whom  the  Petitioner  claims  title. 

The  argument  deduced  by  the  Petitioner,  from  these 
facts,  may  be  thus  stated  :  The  right  under  which  the  suc- 
cessive Lords  Berkeley^  down  to  Thomas,  the  grandson  of 
Thomas,  the  first  settlor,  sat  in  Parliament,  must  have 
been  either  a  right  by  reason  of  their  tenure  of  the  castle 
and  lands  of  Berkeley,  or  a  right  by  reason  of  a  personal 
dignity,  arising  out  of  the  first  writ  of  summons,  which, 
as  your  Lordships  are  aware,  when  followed  by  a  sitting 
under  it,  ennobles  the  person  summoned,  and  creates  a  per- 
sonal dignity,  passing  to  the  heirs  of  his  body.  The  facts, 
it  WHS  argued,  are  inconsistent  with  the  hypothesis  of  a 
personal  dignity,  and  your  Lordships  must,  therefore,  adopt 
the  other  alternative,  namely,  a  right  aiising  from  tenure. 
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That  the  right  could  not  have  depended  on  personal  dig- 
nity was  shown,  or  attempted  to  be  shown,  from  the  fact 
that,  on  the  death  of  Thomas^  Lord  Berkeley,  the  grand- 
son of  Thomas^  the  first  settlor,  a  writ  of  summons  was 
sent  to  his  nephew,  Sir  James  Berkeley,  the  son  of  his  de- 
ceased brother  James,  which  was  consistent  with  principle, 
if  the  claim  arose  out  of  the  possession  of  the  land,  but  was 
wrong  according  to  the  rules  regulating  personal  dignities ; 
for,  according  to  those  rules,  the  right  to  nobility  descended 
to  Elizabeth,  the  daughter  of  Thomas,  and  would  entitle 
her  800,  if  she  had  left  a  son,  to  claim  a  writ  of  summons. 
It  is  true  that  she  left  three  daughters  and  no  son ;  but 
that  does  not  alter  the  argument  as  to  the  right.  The  only 
consequence  of  that  would  be,  that  the  dignity  fell  into 
abeyance.  But  it  would  be  in  the  power  of  the  Crown  to 
terminate  the  abeyance  in  favour  of  any  one  of  these  three 
ladies  or  their  heirs  lineal. 

This  was  the  argument  arisinc^  from  the  course  taken 
on  the  death  of  T/iomas,  the  grandson  of  the  first  settlor. 

The  argument  arising  out  of  the  second  entail  was  some- 
what different.  In  order  to  understand  that  argument,  we 
most  recollect  that  on  the  death  without  issue,  in  1491,  of 
Marquess  William,w\iom  I  call  the  second  settlor,  the  castle 
and  lands  in  question  went  to  the  Crown,  and  continued  in 
the  Crown  till  the  accession  of  Queen  Mary.  During  that 
long  period  of  62  years,  no  writ  of  summons,  it  is  said, 
issued  in  right  of  the  ancient  barony.  But  immediately 
on  the  accession  of  Queen  Mary,  Henry,  Lord  Berkeley, 
as  the  heir  of  Marquess  William,  obtained  seisin  of  the 
lands,  constituting  what  the  Petitioner  designates  the 
barony.  And  from  that  time,  Henry  and  the  other  persons 
who  were  successively  in  the  possession  and  enjoyment  of 
the  lands,  were  summoned  in  the  ancient  right  till,  in  the 
reign  of  Cliarles  2,  the  then  Baron  was  raised  to  the  dignity 
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of  an  Earl ;  from  which  time,  he,  and  his  successors  in  the 
earldom,  sat  of  course  in  right  of  that  higher  dignity. 

It  is  impossible,  my  Lords,  at  all  events  I  feel  it  impos- 
sible, to  deny  that  the  arguments  of  the  Petitioner,  founded 
on  these  settlements,  and  what  took  place  under  them, 
carry  with  them  considemble  weight ;  and  I  do  not  profess 
to  be  able  entirely  to  explain  the  course  in  those  remote 
times,  pursued  by  the  Crown.  I  will,  however,  state  what 
has  occurred  to  me  upon  it 

And  first,  as  to  the  argument  arising  from  the  fact,  that, 
on  the  death  of  Thomasy  Lord  Berkeley ^  in  1 41 7,  leaving  a 
daughter  only,  a  writ  of  summons  issued  to  his  nephew, 
the  son  of  his  brother,  though  the  dignity,  if  personal, 
would  have  descended  to  his  daughter.  It  has  now  be- 
come familiar  law  to  us  that,  when  a  person  not  noble 
receives  from  the  Crown  the  ordinary  writ  of  summons, 
commanding  him  to  attend  in  the  Upper  House  of  Parlia- 
ment, and  in  obedience  to  that  writ  he  does  attend,  his 
blood,  in  the  language  of  Lord  Cokey  is  ennobled  to  him 
and  his  heirs  lineal.  The  dignity  descends  to  a  daughter, 
if  he  leaves  no  son.  This,  I  say,  now  is,  and  long  has 
been,  recognised  as  law ;  but  I  greatly  doubt  whether  these 
principles  were  at  all  clearly  understood  at  the  time  to 
which  we  are  referring,  nearly  two  centuries  before  Lord 
Coke  wrote.  From  the  "  Reports  on  the  Dignity  of  a 
Peer,"  that  great  repertory  of  learning  on  this  subject,  we 
collect  that  many  persons  in  the  early  stages  of  our  Pai^ 
liamentary  history  were  summoned  and  sate  in  Parliament, 
whose  descendants  were  not  afterwards  summoned,  though 
the  persons  so  summoned  had  left  issue  male.  And  seeing, 
therefore,  how  very  little  our  modem  notions  on  this  sub- 
ject then  prevailed,  I  cannot  think  it  impossible  that,  inde- 
pendently of  the  doctrine  of  tenure  by  barony,  the  writ,  on 
the  death  of  Thomas,  in  1417,  without  male  issue,  may 
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have  been  issued  to  his  nephew  James,  under  a  mistaken         ^^• 

notion  that  the  heir  male  was  the  person  entitled  to  the  The 

V     .  1  11.  1  Berkeley 

dignity,  and  not  the  heir  general.  Pkeraoe. 

With  respect  to  the  argument  derived  from  the  second  r~^ 
entail,  the  only  observation  that  occurs  to  me  is,  that  Cbanwobtb. 
although  no  writ  viras  issued  by  Hen.  7,  on  the  death  of 
Marquess  WiUiam  to  his  brother  Maurice,  yet  a  writ  was 
issued  by  Hen.  8,  in  the  fourteenth  year  of  his  reign,  to 
Maurice  the  nephew ;  and  he  having  died  in  that  same 
year,  a  writ  of  summons  to  the  next  Parliament,  or  rather, 
to  the  next  Session  of  the  same  Parliament,  was  issued  to 
his  brother  ThomaSj  under  which  he  sat ;  and  thence- 
forward regularly  issued  to  his  son  and  grandson  Thomas, 
and  Henry,  Henry  being  the  person  on  whom,  as  Lord 
Berkeley,  the  castle,  lands,  and  hereditaments  descended 
on  the  death  of  King  Edward  6.  It  seems  to  me  very 
possible  that  the  writs  thus  issued  successively  to  the  two 
nephews  and  heirs  of  Marquess  William  were  so  issued 
because  it  was  considered  at  least  doubtful,  whether  they 
could  not  have  claimed  them  as  of  right,  notwithstanding 
the  entail  which  had  given  the  lands  to  Hen.  7,  and  the 
heirs  male  of  his  body. 

I  must,  however,  guard  myself  against  being  supposed 
to  have  made  these  observations  as  explaining  away,  at  all 
satisfactorily,  the  argument  of  the  Petitioner  on  this  part 
of  the  case ;  nay,  I  will  go  farther  and  say  that,  if  it  were 
admitted  that  there  were  sitting  in  this  House  two  distinct 
classes  of  Peers — Peers  sitting  in  right  of  a  personal  dig- 
nity, and  Peers  sitting  by  right  of  the  tenure  of  lands, 
such  lands  on  their  transfer  carrying  with  them  the  right 
BOW  contended  for — then  I  strongly  incline  to  think  that 
the  argument  derived  from  the  two  entails,  and  the  dealing 
under  them,  would  have  been  sufficient,  with  the  other 
facts  in  proof,  to  establish  the  Petitioner's  ri^ht.     But  that 
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is  not  the  case.  The  Petitioner  has  to  show  first,  that 
there  is  such  a  class  of  Peers  now  existing,  or  capable  of 
existing,  or  that  there  was  such  a  class  at  the  time  in 
question ;  and  for  that  purpose,  I  think  all  which  he  has 
established  is  wholly  insu£Scient. 

I  should  have  thought  so,  even  if  the  question  were  un- 
touched by  prior  decisions ;  but  this  is  not  the  case.  The 
very  same  question  as  that  now  submitted  to  your  Lord- 
ships was  raised  more  than  two  centuries  ago,  in  the  claim 
of  the  barony  of  Fitz  Walter.  In  that  case,  Mr.  Miidmaif 
having  claimed  the  barony  oi  FitzWalter^  was  opposed  by 
Mr.  Cheekcj  who  alleged  that  he  was  the  person  entitled, 
on  the  ground  that  the  barony  was  a  barony  by  tenure. 
The  question  being  one  of  great  moment  was  referred  to 
the  consideration  of  the  Privy  Council,  who  heard  the  same 
on  the  19th  of  January,  1669,  assisted  by  Chief  Justice 
Keeling^  Chief  Justice  Vaughan^  the  Chief  Baron  Sir  Mat- 
thew Hate,  and  other  luminaries  of  the  law.  By  the  report 
of  the  case,  as  given  by  Collins  (to),  it  appears  that,  on  the 
counsel  for  Mr.  Cheeke  having  insisted  on  the  barony 
being  a  barony  by  tenure,  and  the  counsel  for  Mr.  Mild- 
may  disputing  that  proposition,  both  parties  were  ordered 
to  withdraw ;  and  "  the  nature  of  a  barony  by  tenure  being 
discoursed,  it  was  found  to  have  been  discontinued  for 
many  ages,  and  not  in  being,  and  so  not  fit  to  be  revived, 
or  to  admit  any  pretence  of  right  of  succession  thereupon." 

This  opinion  of  those  very  learned  sages  of  the  law 
seems  to  me  founded  in  so  much  good  sense,  that  I  should 
have  been  content  to  say  that  I  founded  my  opinion  upon 
it  exclusively  of  all  other  considerations.  I  cannot,  how- 
ever, admit  that  this  is  the  only  authority  on  the  subject. 
The  question  put  by  Lord  Eldon  on  the  argument  of  this 
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claim  when  it  was  put  forward  by  the  late  Earl  FUz-  1861. 
hrdinge,  the  Petitioner's  predecessor  in  title,  and  which  The 
has  been  referred  to  by  noble  friend  the  Lord  Chancellor,     p^^oK.^ 

indicates  very  clearly  what  was  his  opinion.     He  evidently         

thought  the  claim  wholly  unfounded.  Another  most  Cbaxworth. 
eminent  authority,  the  late  Lord  Redesdale,  supposing  him 
to  be,  as  he  is  understood  to  have  been,  the  author  of  the 
"  Reports  on  the  Dignity  of  a  Peer,"  was  clearly  satisfied 
that  no  right  to  peerage  founded  on  tenure  has  for  ages 
existed.  Indeed,  he  does  not  think  that  in  the  House  of 
Lords,  as  now  constituted,  it  ever  did  exist  It  may  be 
that  in  the  time  of  King  John,  and  for  some  portion  of  the 
reign  of  his  son,  the  legislative  assemblies,  or  assembly, 
consisted  exclusively  of  tenants  in  capite  of  the  Crown, 
and  depended,  therefore,  exclusively  on  tenure.  But,  as 
is  pointed  out  by  the  noble  and  eminent  person  to  whom 
1  have  referred,  in  page  243  of  the  third  "  Report  on 
the  Dignity  of  a  Peer,  "  It  is  clear  that  in  and  after  the 
23d  year  of  the  reign  of  Edward  1,  tenure  did  not  con- 
stitute the  members  of  one  branch  of  the  Legislature,  the 
House  of  Commons;  they  were  constituted  by  election, 
so  tliat  the  old  constitution  of  a  Legislature  wholly  by 
tenure  was  therefore  then  no  longer  prevalent.  In  one 
branch  it  did  not  exist;  and  it  may,  therefore,  have  been 
considered  as  ceasing  to  exist  in  the  other  branch,  so  far 
as  its  existence  was  no  longer  necessary ;"  and  again 
lower  down  in  the  same  page,  he  says,  "  Looking  to  what 
passed  in  the  reign  of  Edward  1,  it  seems  impossible  to 
say  that  all  the  writs  issued  by  that  Prince  were  issued 
according  to  law,  if  tenure  by  barony  gave  a  right  to  a  seat 
in  the  Lords'  House  of  Parliament  to  any  layman.  It 
may,  therefore,  be  feirly  presumed  that  the  right  to  a  writ 
of  summons  by  tenure  was  then  abandoned  if  not  expressly 
abrogated  by   law;    and   that   in,   as   well   as   after   the 
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The  mand,  as  of  right,  a  writ  of  summons  to  Parliament  as  a 

Pb^ao*^     Peer  of  the  Realm  by  reason  of  tenure,  but  that  all  were 

considered  as  entitled  to  that  dignity  as  a  personal  right, 

CKAinroBTH.  either  by  express  grant  of  the  Crown,  or  by  usage,  creating 
a  prescriptive  ri^ht  in  its  nature,  personal,  and  not  terri- 
torial." 

Whether  this  view  of  the  nature  of  barony  by  tenure,  or 
of  the  mode  in  which  it  ceased  to  give  a  right  to  a  seat  in 
this  House  be  in  all  its  details  correct,  I  do  not  think  it 
necessary  to  determine.  I  think  it  sufficient  to  say,  that 
the  authorities  to  which  I  have  referred  are  quite  sufficient 
to  satisfy  me,  with  my  noble  and  learned  friend,  the  Lord 
Chancellor^  that  it  will  be  the  duty  of  the  House  to  report 
to  Her  Majesty,  that  the  Petitioner  has  not  made  out  his 
claim ;  and  having  had  the  privilege,  by  the  courtesy  of  my 
noble  and  learned  friend,  of  knowing  the  view  he  took  of 
this  case,  I  have  endeavoured  to  avoid  repeating  many  of 
the  arguments  which  he  has  just  expressecL 

Lord  St.  Leonards : 
Lord  St.  My  Lords,  in  this  important  case,  the  simple  question 

before  the  Committee  is,  whether  the  Petitioner,  as  tenant 
for  life  of  the  castle  and  estate  of  Berkeley  is  in  right  of  it, 
as  a  barony  by  tenure,  entitled  to  require  from  the  Crown 
a  writ  of  summons  to  this  House. 

I  will  assume  that  the  barony  is  still  entire ;  considering 
the  limited  number  originally  of  such  baronies,  although 
they  comprised  a  large  portion  of  the  great  estates  in  the 
kingdom,  it  excites  no  surprise  to  find  that  ages  ago  they 
had  ceased  to  retain  the  character  which  gave  to  their 
possessors  the  right  to  attend  the  King  in  Parliament 
Escheats,  forfeitures,  partitions,  re-grants  under  new  con- 
ditions, sales,  and  other  acts  and  accidents,  no  longer  left 
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them  as  baronies,  the  original  tenure  of  which  conferred 
the  right  now  claimed.    The  Crown,  too,  ceased  regularly 
to  summon  Barons  by  tenure,  who  ought  to  have  been 
sammoned  even  after  Magna  Charta;  and  when  a  Baron 
by  tenure,  like  other  Barons,  could  not  sit  in  Parliament 
unless  summoned,  the  right  of  succession  was  frequently 
interrupted.     The  writs  of  summons  with  a  sitting  created 
a  barony  by  writ,  although  the  barony  by  tenure  as  such 
had  ceased  to  exist ;   whilst,  therefore,  a  Baron  retained 
his  possessions,  and  sat  in  ParUament,  it  became  unneces- 
sary to  trace  the  existence  of  the  barony  in  its  original 
character.     The  original  grants  of  baronies  by  tenure  do 
not  exist ;  but  they  descended  generally  in  the  male  line, 
and  the  parliamentary   representation   went  accordingly, 
and  not  to  the  heir  general ;  and  this  flowed  necessarily 
from  the  nature  of  the  feudal  tenure  and  the  requirements 
of  the  Crown.    The  barony  and  the  sitting  in  Parliament 
thus  became,  as  it  were,  united.     But  there  could  be  no 
transfer  of  the  barony  without  the  license  of  the  Crown ; 
and  that  check  prevented  the  introduction  into  Parliament, 
through  baronies  by  tenure,  of  persons  not  fitted  to  rank 
with  the  Barons  of  England.     Dispositions  by  will  of  the 
I^al  barony,  before  the  statute  of  32  Hen.  8,  there  could 
not  be,  for  a  tenant  by  Knights-service  could  not  devise 
bis  land,  though  it  was  with  the  license  of  the  Lord  and  of 
the  King  himself.    Whilst,  therefore,  feudal  tenures  re- 
mahied  in  full  vigour,  and  baronial  possessions  passed  to, 
or  were  settled  on  male  heirs,  and  could  not  be  aliened 
without  a  license  from  the  Crown,  and  the  Crown  did  not 
beatate,  if  it  thought  fit,  to  withhold  a  writ  of  summons  from 
an  alienee,  the  doctrine  that  the  right  to  the  barony  carried 
with  it  the  title  of  Baron  with  a  right  to  sit  in  Parliament, 
did  not  lead  to  much  mischief,  although  many  difficulties 
bad  to  be  disregarded  in  order  to  allow  the  rule  to  work. 
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It  is  admitted  by  the  Petitioner's  counsel  that,  to  render 
the  possessor  noble,  he  must  have  both  the  legal  and  equi- 
table title  to  the  land ;  yet  how  often  were  they  severed  ? 
In  the  various  instances  in  which  feoffments  were  made  to 
feoffees  to  the  use  of  the  feoffor's  will,  in  order  to  evade  the 
rule  against  devising  such  tenures,  the  absolute  legal  fee, 
to  all  intents  and  purposes,  was  vested  in  the  feoffees,  and 
the  feoffor  had  at  law  neither  jus  in  re  nor  ad  rem.  Yet 
such  feoffees  did  not  become  Barons ;  and,  indeed,  the 
feoffor,  who  no  longer  possessed  the  baronial  possessions 
which  conferred  the  title  on  him,  yet  retained  his  title  and 
his  seat  in  the  Lords'  JSouse  of  Parliament.  It  is  said  for 
the  Petitioner  that  feoffees  never  took  the  title,  because  they 
had  not  the  beneficial  interest.  But  that  does  not  meet 
the  objection;  for  if  they  (the  feoffees)  had  only  the  legal 
estate,  the  owner  had  only  the  equitable  interest,  to  which 
of  course  the  title  could  not  be  annexed;  and  yet  this 
difficulty  was  practically  disregarded  manifestly  because 
the  baronial  tenure  was  wearing  out,  and  the  dignity  was 
maintained  independent  of  it  But  such  a  tenure,  now  that 
no  consent  is  necessary  to  the  transfer  of  baronial  posses- 
sions, would  lead  to  great  confusion ;  it  would  enable  the 
possessor  to  sell  by  auction  to  the  highest  bidder  the 
castle.  Sec.  and  the  peerage  without  reference  to  the  pur- 
chaser's condition  in  life,  and  yet,  having  himself  been 
called  to  Parliament  by  writ  of  summons,  it  would  be 
found  impossible  to  displace  him,  although  he  had  sold 
the  estate ;  and  this  process  might,  of  course,  be  repeated 
as  often  as  parties  thought  proper.  Such  an  anomaly 
could  hardly  be  endured ;  it  would  be  a  breach  of  our  caor 
stitution,  which  we  could  not  suffer. 

It  is  remarkable  to  what  an  extent  the  doctrine  was 
carried.  A  woman  was  permitted  to  take  under  a  settle- 
ment a  life  estate  both  in  the  land  and  in  the  dignity. 
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And  when  a  Peer  in  his  own  right  was  under  a  settlement 
entitled  to  the  Earldom  of  Arundel  for  his  own  Ufe,  instead 
of  assuming  the  title,  he  sold  the  life  estate  to  the  persrm 
entitled  in  remainder,  and  the  sale  was  carried  into  effect 
hj  a  grant  from  the  seller  to  the  purchaser  of  the  estate 
for  jrears,  depending  on  the  life  of  the  seller,  at  a  yearly- 
rent,  with  a  grant  in  remainder  to  a  third  person  for  a  year, 
with  a  remainder  to  the  purchaser.  The  latter,  therefore, 
bad  only  a  lease  for  years,  pur  autre  viie,  at  a  rent  in  pos- 
Ksrion ;  yet  he  at  once  assumed  the  title,  and  was  sum- 
nooed  to  Pariiam^it  by  it. 

lime,  which  changes  all  things,  has  exercised  its  power 
over  these  banHiies  by  tenure,  for  it  is  not  alleged  that 
more  than  three  now  exist;  that  is,  Arundel,  Abergavenny, 
sod  Berkeley  itself.  The  law  itself,  as  to  dignities,  has 
heexk  greatly  changed  or  modified  from  age  to  age,  and  we 
therefore  need  not  be  surprised  if  we  find  that  of  barony 
by  tenure  has  itself^  in  the  lapse  of  ages,  changed  its 
character. 

I  may  draw  the  attention  of  the  Committee  to  some  of 
those  changes  to  which  I  had  occasion  to  call  the  attention 
(^the  House  upon  the  question  of  life  peerages.  Coke's 
authority  was  then  relied  upon  in  favour  of  their  validity ; 
bat  this  was  overruled  if  it  went  beyond  a  title  of  honour, 
without  any  right  to  sit  in  this  House.  In  1479  Edward  4 
created  the  Prince  of  Wales  (afterwards  Edward  5),  Earl 
at  March  during  pleasure.  Of  course  no  such  creation  can 
be  made  at  this  day.  Formerly  the  husband  of  a  Peeress 
b  her  own  right  was  entitled  to  the  peer^e  during  their 
jomt  lives.  -This  was  corrected  by  Henry  8,  with  great 
legal  assistance,  because  the  dignity  would  shift  from  the 
husband  on  the  death  of  the  wife,  which  was  thought 
objectionable.  Still  Henry  decided  that  there  could  be 
tenancy  by  the  courtesy  of  the  wife's  dignity,  where  there 
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was  issue  inheritable  to  the  dignity  in  analogy  to  a 
husband's  right  in  his  wife's  real  estate.  But  in  the  case 
of  the  Barony  of  WiUoughby,  this  was  decided  other- 
wise. 

Again,  the  right  of  a  Peer  to  surrender  his  peerage  to 
the  Crown  was  established  by  many  precedents,  which 
had  not  been  questioned;  but  in  1640  this  House  resolved 
that  no  Peer  of  this  realm  can  drown  or  extinguish  his 
Honor,  neither  by  surrender,  grant,  fine,  nor  any  other  con- 
veyance, to  the  King.  And  in  the  Purbeck  case,  20  years 
afterwards,  a  fine  levied  of  the  peerage  to  the  King  was 
held  to  be  of  no  force.  So  a  Peer  could  be  d^raded  by 
the  King  for  poverty ;  but  Parliament  alone  can  now  de- 
grade a  Peer,  and  it  is  not  likely  that  the  power  will  ever 
be  exercised  simply  for  poverty.  Upon  a  descent  to 
females,  the  eldest  was  entitled,  but  the  Crown  could  con- 
fer the  right  upon  the  husband  of  any  one ;  now  the  dignity 
would  be  in  abeyance,  and  the  Crown  can  determine  the 
abeyance  only  in  favour  of  one  of  the  co-heirs.  These 
instances  may  suffice  to  show  the  changes  which  the  law 
of  Parliament  in  regard  to  dignities  has  undergone. 

Before  I  call  the  attention  of  the  Committee  to  the  three 
dignities  which  have  been  relied  upon  as  being  baronies 
by  tenure,  it  may  be  right  to  remind  your  Lordships,  that 
barony  by  tenure  has  never  been  established  by  any  reso- 
lution of  this  House;  nor  does  any  Peer  now  sit  in  this 
House  merely  as  a  baron  by  tenure.  In  regard  to  the 
barony  of  Berkeley  itself,  we  shall  presently  see  that  the 
supposed  tenure  has  never  been  established;  and  that 
the  last  possessor  of  the  baronial  estate,  having  no  other 
right  to  a  writ  of  summons,  retired  firom  his  attempt  in  this 
House  to  establish  his  right,  and  accepted  a  new  barony 
by  patent,  which  placed  him  upon  these  benches  as  junior 
Baron.     In  tracing  the  descent  and  title  of  the  barony,  we 
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shall  find,  that  after  the  barony  had  vested  in  the  Crown, 
under  a  settlement  made  by  the  Marquess  of  Berkeley ^  and 
when,  upon  the  death  of  Edward  6  without  issue,  the  estate 
itself  reverted  to  the  Berkeley  family,  the  place  in  Parlia- 
ment enjoyed  of  old  with  the  barony  has  never  again,  as  I 
understand  the  facts,  been  occupied  in  right  of  it,  although 
the  owner  of  the  barony  was  actually  a  Lord  of  Parliament 
under  a  writ  of  summons,  and  had  great  favour  shown  to  him. 

In  regard  to  Arundel^  which  was  the  case  of  an  earldom, 
and  not  of  a  feudal  barony  (a  distinction  upon  which  I 
will  not  dwell),  the  writ  of  summons,  of  course,  gave  the 
right  to  sit,  as  in  other  cases,  independently  of  the  castle 
and  honor.  Spelman,  in  his  Remains,  page  18,  observes, 
that  he  did  not  think  it  strange  that  there  was  not  at  the 
entry  of  the  Saxons  a  feudatory  or  hereditary  earldom  in 
all  Christendom.  **  As  for  this,  our  Britain,*'  he  says, ''  the 
misery  of  it  then  was  such  as  it  was  rather  in  an  anarchy 
and  chaos  than  in  any  form  of  Government.  Little  better 
e?en  in  AlfrefTs  days,  through  the  fury  of  the  Danes, 
though  he  at  last  subdued  them  for  his  time.  Howsoever, 
three  or  four  examples  in  500  years  before  the  conquest, 
differing  from  the  common  use,  is  no  inference  to  overthrow 
it,  especially  in  times  unsettled  and  tumultuous.  The 
noble  earldom  of  Arundel  in  our  days  of  peace  differeth  in 
constitution  from  all  the  other  earldoms  of  England,  Yet 
that  impeacheth  not  their  common  manner  of  succession." 

Many  remarks  of  importance  would  arise  upon  the  earl- 
dom of  Arundel,  if  we  are  to  examine  it  as  a  precedent. 
It  appears  that  even  the  right  in  possession  to  a  term  of 
years  dependent  on  another  man's  life,  at  a  yearly  rent, 
was  held  to  carry  with  it  the  earldom.  But  the  Act  of 
Parliament  (n)  so  far  back  as   the   3  Car.  1,   which,  in 
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the  enacting  part,  did  not  follow  the  preamble,  but  appears 
to  have  settled  the  title  with  the  castle,  and  not  the  castle 
as  carrying  the  title  with  it,  and  which  created  express  limi- 
tations to  heirs  general,  and  created  inalienable  rights,  pre- 
yents  our  relying  upon  the  case  of  that  earldom  as  an 
autliority  proving  the  existence  of  barony  by  tenure.  The 
Act  recites,  that  ffirther  alienations  might  be  made  of  the 
estates  attached  to  the  earidom,  and  that  it  was  desirable 
to  annex  the  hereditaments  and  titles  of  honour,  mentioned 
in  the  Act,  to  the  dignity  of  the  Earl  of  Arundel,  and  to 
limit  the  succession  of  the  dignity  in  the  manner  prescribed 
by  the  Act.  The  object  was  to  annex  the  estates  and  the 
three  baronies  to  the  earldom,  and  to  create  a  new  limita- 
tion of  the  earldom.  Ctun  and  Ostoaldestree  were  originally 
baronies  by  tenure,  and  the  Fitzallans,  as  lords  of  those 
baronies,  were  Barons  of  the  realm.  The  baronial  tenure 
had  been  destroyed  by  partition,  yet  the  dignities  them- 
selves were  preserved  in  all  respects  like  that  of  the  eaildom, 
and  all  were  limited  to  the  same  uses.  This  proves  that 
the  Crown  and  Parliament  did  not  regard  the  tenure,  but 
the  possession  of  the  property  and  dignities.  The  Barony 
of  Maltravers  also  was  settled  in  like  manner,  yet  it  was 
not  a  barony  by  tenure,  and  did  not  depend  on  the  earidom. 
The  case  of  Arundel  is  not  entitled  to  any  weight  in  the 
present  discussion. 

Let  us  now  consider  the  iitie  of  Abergavenny.  When 
the  question  arose,  in  the  time  of  James  1  (l  604),  upon  a  con- 
test between  the  daughter  and  heir  of  Henry,  Lord  Aber- 
gavenny  who  died  in  1587,  claiming  the  title  under  the 
original  writ  of  summons,  and  the  nephew  and  heir  male 
of  the  last  Lord  who  was  entitled  to  the  Castle  and  Hcmor 
under  a  settlement  made  in  the  reign  of  Henry  8,  and  he 
insisted  that  the  barony  was  annexed  to  the  Castle  oiAber^ 
gavenny,  QMS  Journals  inform  us^  that  *^  Forasmuch  as,  not- 
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withstanding  all  the  allegations,  arguments,  reasons,  pre- 
cedents^  and  proo&  on  either  side,  and  the  diligent  obser- 
yation  of  the  same,  the  question,  nevertheless,  seemed  not 
80  perfectly  and  exactly  resolved  as  might  give  clear  and 
undoubted  satisfaction  to  all  the  consciences  or  judgments 
of  all  the  Lords  for  the  precise  point  of  right"  But  as 
both  parties  were  capable  and  worthy  of  honor,  they 
made  suit  to  the  King  ''  for  the  ennobling  of  both  parties, 
by  way  of  restitution,  the  one  to  the  Barony  of  Ahergc^ 
vamjfy  and  the  ancient  place  belonging  to  the  same,  and  the 
other  to  the  Barony  of  Le  DespeneerJ^  To  this  the  King 
agreed,  but  desired  that  the  Lords  should  determine  upon 
which  of  the  Claimants  the  Barony  o(  Abergavenny  should 
be  settled ;  and  thereupon  it  was  resolved  by  the  greater 
number  of  voices  that  the  heir  male  should  have  it,  which 
the  King  ratified  by  his  writ  of  summons. 

In  this  great  case,  then,  the  House,  so  far  from  deciding 
the  question  of  barony  by  tenure,  avoided,  or  rather  de- 
clined to  do  so,  and  left  it  to  the  King  to  issue  his  writ  of 
summons  either  to  the  heir  general  without  the  estate,  or 
to  the  heir  male  with  it.  And  although  the  majority  ulti- 
mately selected  the  heir  male,  yet  that  was  by  the  King's 
desire  that  they  should  select,  and  they  had  only  the  power 
to  sdect  one  of  the  two  Claimants. 

It  has  been  argued  that  the  King  must  have  known  that 
the  Barony  of  Le  Despencer  could  not  be  conferred  on  the 
heir  male,  and  that  therefore  the  Lords  could  not  so  allot 
it  But  this  is  negatived  by  the  very  power  given  to  the 
Lords.  No  doubt,  as  fiBir  as  that  authority  warranted,  the 
Lords  could  have  allotted  either  of  the  dignities  to  either 
of  the  Claimants.  And  so  fitr  from  the  Crown  having  any 
opinion  upon  the  question  of  right,  the  Lords  were  required 
to  make  the  selection  without  any  restriction,  after  they 
had  remitted  the  question  to  the  Crown.    If  the  argument 
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was  well  founded,  the  King  would  at  once  have  selected 
the  heir  male  for  Abergavenny,  instead  of  remitting  the 
selection  to  the  Lords.  It  seems  clear  that  the  strict 
question  of  right  was  disregarded  by  the  Crown,  which  was 
desirous  only,  there  being  two  baronies  and  two  Claim- 
ants, that  each  Claimant  should  have  one.  llie  resolution 
was  for  restoration,  but  that  was  upon  a  division,  and  cer- 
tainly was  not  founded  upon  any  determination  of  the  right 
to  the  Barony  of  Abergavenny  as  a  barony  by  tenure. 

In  the  Report  on  the  Dignity  of  a  Peer  there  is  an 
elaborate  review  of  the  case  of  the  Earldom  of  ArundeL 
It  shows  that  in  the  petition,  in  the  1 1  Hen.  6,  the  claim 
of  the  Earldom,  as  a  dignity  or  name  united  and  annexed 
to  the  Castle,  Honor,  and  Lordship  of  Arundel,  for  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  was 
a  claim  by  particular  prescription.  And  the  report  shows 
how  difficult  it  would  be  to  support  that  claim;  and  it 
states  that  it  might  be  doubted  whether  the  judgment 
itself  in  favour  of  tlie  Earl  did  not  operate  as  a  severance  of 
the  dignity  of  Earl  from  the  castle,  honor,  and  lordship,  if 
ever  they  had  been  united,  so  as  to  make  it  a  personal  dig- 
nity. In  regard  to  the  Act  of  3  Car.  1,  c.  4,  the  Com- 
mittee observes,  that  the  legislature,  in  passing  it,  could  not 
have  examined  the  subject  with  much  attention,  or  adverted 
to  its  probable  consequences. 

I  may  observe,  that  the  Fitzwalter  case  is  objected  to 
because  it  was  before  the  Privy  Council  But  it  was  the 
opinion  of  the  two  Chief  Justices  Keeling  and  Vaughan, 
and  Chief  Baron  Hale.  And  it  is  a  singular  thing  that 
the  King  himself  was  present  in  person,  with  a  very  great 
assemblage  of  the  first  persons  of  the  realuL  Under  the 
writ  of  summons.  Lord  Fitzwalter  took  his  seat  as  junior 
Baron;  he  was  ultimately  placed,  with  his  consent,  as 
the  last  Baron  of  Edward  1,  with  a  saving  of  his  own 
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right,  and  also  a  saving  of  the  right  of  all  other  Barons. 
He  had,  therefore,  the  benefit  of  the  ancient  sitting,  although 
he  did  not  possess  the  barony. 

I  will  now  proceed  with  the  Berkeley  peerage  itself. 
Without  inquiring  earlier,  yet  from  1491,  when  the  Mar- 
quess of  Berkeley  died  without  issue,  there  does  not  appear 
to  have  been  any  enjoyment  of  the  barony  as  attached  to 
the  castle,  a  period  of  370  years.    Till  the  death  of  Ed- 
ward 6  in  1553  the  possession  was  in  the  Crown,  under 
the  Marquess's  settlement,  a  period  of  62  years.     Mau- 
rice,  the    Marquess's  brother,  did  not  assume  the  title. 
His  son  Maurice  was  created  a  Peer  by  writ  of  summons, 
and  sat  in  Parliament,  as  Dugdale  states,  as  a  new  Baron, 
in  the  lowest  place,  of  which  he  had  no  joy  considering  the 
eminency  of  his  ancestors  and  the  pre-eminency  which 
they  ever  had.    The  Chief  Baron,  and  two  others  of  his 
friends   to   whom   he  referred  the  question,  took    upon 
themselves  to  enter  his  name  on  the  roll  as  junior  baron : 
they  advised  him  to  accept  the  barony,  although  divers 
Lords,  his  friends,  would  have  had  him  labour  for  the  Lord 
Berkeley's  room,  to  which,  peradventure,  he   may  have 
more  convenient  time  hereafter  than  now.     They  say  they 
give  this  advice  for  causes  too  long  to  write.    The  seat  of 
the  Berkeleys  was  vacant,  and  Maurice  was  seised  of  the 
reversion  in  fee  of  the  castle,  &c. ;  but  not  a  word  was 
aud  in  relation  to  the  barony.      He  died  shortly  after- 
wards,  and  his  brother   Tkomas  was,  in  like    manner, 
created  a  Peer  by  writ  of  summons  in  1530.     He  died  in 
1532,  and  his  son  Thomas  sat  in  Parliament,  and  died  in 
1534 ;   he  had  a  precedence  allowed  to  him,  which  it  is 
tdmittedy    was   only  by  favour  of  the  Crowm      When 
fievy,  the  son  of  the  latter,  in  consequence  of  the  death 
of  Edward  6  without  issue  in  1553,  became  entitled  to 
the  Castle,  Sec,  of  Berkeley  in  possession  under  the  settle- 
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menty  he  was  already  a  Baron,  and  entitled  to  sit  as  such, 
without  depending  upon  any  right  in  respect  of  the  alleged 
barony  by  tenure ;  and  he  does  not  appear  to  have  sat  in 
the  place  of  the  old  barony,  but  in  a  lower  place  than  his 
successors  have  claimed. 

From  that  period  to  this,  a  period  of  about  three  ceor 
turies  and  a  quarter,  no  person  appears  to  have  sat  in 
Parliament  clearly  in  right  of  a  barony  by  tenure,  al- 
though several  attempts  have  been  made  from  time  to 
time  to  establish  the  right,  sometimes  by  claiming  the 
precedence,  and  sometimes  by  claiming  the  dignity  as 
springing  out  of  or  annexed  to  the  castle,  &c.  We  have 
seen  how  uneasy  Maurice  (No.  14  in  the  Pedigree)  was 
under  his  new  creation;  yet  Henry  (No.  16)  did  not  sit 
in  the  ancient  seat  of  the  Berkeleys.  George  (No.  19)  in 
1661  expressly  claimed  precedence  above  Lord  De  la 
Warre.  In  1660  the  Act  of  Charles  2  passed  (o),  the  pro- 
viso in  which,  it  is  asserted,  was  added  to  save  this  and 
other  baronies  by  tenure ;  yet  George  allowed  the  matter 
to  drop  till  1670,  and  then  placed  his  claim  higher  than 
he  did  before ;  but  no  resolution  was  come  to,  and  nine 
years  afterwards  he  was  created  a  Viscount  and  Earl ;  but 
no  mention  was  made  in  the  grant  of  the  Castle  or  Honor* 
And  thus  it  continued  down  to  the  death  of  the  last  Eari 
of  Berkeley  in  1810. 

The  late  Earl  Fitzhardinge,  thirteen  years  after  having 
acquired  possession  of  the  castle  and  estates  of  Berkeley 
under  his  father's  will,  claimed  the  barony  by  tenure.  In 
1829  and  1830  evidence  was  produced  before  a  Com- 
mittee of  this  House ;  but  no  farther  steps  were  taken, 
and  in  1881  he  accepted  a  grant  from  the  Crown  of  a  new 
barony,  as  Lord  Segrave,  and  of  course  took  his  place,  and 
sat  as  junior  Baron :  ten  years  afl;erwards  he  was  created 
(o)  12  Car.  2,  0.24. 
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in  Earl.  Upon  his  death  without  issue,  his  brother,  the 
Petitioner,  as  tenant  for  life  under  his  father's  will,  now 
rerives  the  claim  which  the  late  Earl  appears  to  have 
abandoned  when  he  obtained  a  new  barony  by  patent. 
This,  I  believe,  is  the  short  history  of  the  Berkeley  Peer- 
^e,  as  fiur  as  the  Committee  is  called  upon  to  investi- 
gate it. 

It  may  now  be  convenient  to  consider  what  have  been 
the  opinions  of  learned  persons,  and  of  this  House,  with 
regard  to  the  existence  of  barony  by  tenure  in  the  ample 
form  in  which  it  is  now  claimed. 

Selden  (p),  after  explaining  how  baronies  by  tenure  had 
become  in  part  abusively  called  baronies,  by  reason  of  the 
ancient  application  of  that  word  to  them  before  the  latter 
part  of  King  John^s  reign,  and  were  in  truth  estimable 
bat  as  knight's  fees  only,  which  were  not  honorary  baronies, 
observes,  that  ^  the  like  is  to  be  said  of  the  baronies  that 
were  of  the  honorary  possessions  of  the  ancient  Barons,  and 
have  been  aliened  by  them ;  for  though  these  often  have  re- 
tained the  name  of  baronies  in  other  hands,  yet  they  were 
10  styled  bat  in  regard  of  their  being  in  truth  honorary 
haronies  formerly;  and  their  Barons  became  upon  such 
alioiation  also  Barons  by  writ  only  (retaining  their  andent 
pbu:e  and  dignity)  because  their  possessions  were  gone 
which  at  first  made  their  ancestors  Barons  by  tenure." 

The  Petitioner  himself  states,  that  although  most  of  the 
territorial  dignities  were  extinguished  by  partition  between 
co-heirs,  in  some  instances  they  failed  by  alienation,  and 
the  Crown  in  a  few  cases  continued  to  summon  the  person 
who  bad  previously  sat  as  a  Baron  by  tenure  after  he  had 
afienated  the  territorial  barony,  or  a  sufficient  portion  of  it 
to  destroy  its  character  as  an  entire  barony ;  and  in  sudi 
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cases,  although  the  person  summoned  became  a  Baron 
by  writ  only,  he  was  allowed  to  retain  the  precedence  in 
which  he  had  previously  sat.  De  Ros,  Le  Despencer,  and 
FitzwaUer  are  said  in  the  statement  of  the  Petitioner  to  be 
instances. 

In  the  Abergavenny  case  in  this  House  in  1604,  Seijeant 
Doddridge  summed  up  the  objections  made  to  the  exist- 
ence of  Barons  by  tenure,  which  were,  1.  That  the  grantee 
must  hold,  like  his  feoffor,  per  Barouiam,  which,  if  he  were 
ignoble,  would  make  him  noble,  which  was  absurd;  2. 
That  many  manors,  which  in  former  times  were  held  per 
Baroniam,  were  then  in  the  possession  of  mean  persons 
who  never  claimed  the  title  of  Baron ;  and,  3d.  That  there 
were  some  ancient  Barons  who  had  sold  their  castles,  and 
yet  retained  their  dignities. 

The  Serjeant  then  answers  these  objections:  1.  That 
an  alienation  by  a  Baron  by  tenure  was  a  forfeiture,  and 
the  King  seized,  and  so  the  dignity  was  extinguished. 
2.  It  was  true  that  ancient  baronies  were  then  in  the  hands 
of  men  ignoble ;  but  the  reasons  were  twofold,  first,  because 
they  had  been  aliened  by  license  to  them;  secondly, 
because  such  manors  had  come  to  the  Crown  by  way  of 
reversion,  escheat,  or  forfeiture,  and  were  granted  again, 
reserving  other  services.  To  the  third  objection  he  an- 
swered, that  such  baronies  were  created  by  writ,  in  which 
the  persons  summoned  were  named  by  the  principal  place 
of  their  abode ;  and  therefore,  though  they  had  aliened 
their  castles  or  manors  for  which  they  were  named,  yet  they 
retained  their  dignities. 

In  "  The  Magazine  of  Honour,"  by  Bird,  but  perused 
and  enlarged  by  Doddridge,  and  published  in  1642,  the 
argumentsjust  referred  to  are  introduced  as  original  matter 
without  any  reference  to  the  Abergavemiy  case.  The  point 
concerning    alienation   is,  however,  better  stated :  "  If  a 
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Baron  by  tenure  alien  the  manor,  &c.  hold  en  by  barony, 
onto  a  mean  person  not  capable  of  Honor,  and  that  by  suffi- 
cient license  so  to  do,  and  after,  the  alienor  be  called  by 
writ  to  the  Parliament  under  the  title,  or  as  Baron  of  such 
honor,  &c.  so  aliened,  he  is  not  any  more  a  Baron  by  tenure, 
for  he  has  aliened  that  which  was  held  by  barony ;  but 
after  such  writ  of  summons  he  is  become  a  Baron  by 
writ,  and  may  retain  the  name  of  Baron  by  title  of  the 
place,  for  the  writ  gives  him  that  addition  of  name  and 
dignity."  This  no  doubt  is  correct ;  but  the  first  part  of 
the  statement  assumes,  that  although  the  alienation  was  by 
fioense,  yet  the  alienor  must  be  capable  of  honor  in  order 
to  enable  him  to  sit.  And  of  that  capacity  no  doubt  the 
Crown  was  to  judge.  This  indeed  was  admitted  in  the 
argument  before  us  at  the  bar. 

Chief  Justice  Cretr,  in  delivering  his  opinion  on  the 
Earidom  of  Oxford^  in  this  House,  in  1625,  quoted  in- 
stances of  conveyances  of  baronies ;  and  observed,  that 
"the  persons  to  whom  they  were  conveyed  held  these 
earidoms  and  baronies,  and  were  Earls  and  Barons  ac- 
cordingly, having  the  castles  and  manors,  and  bemg  of  the 
Uood,  and  the  heirs  general  by  such  conveyances  were 
exdoded.  But  if  these  castles  and  manors,  being  local, 
bad  been  conveyed  to  strangers  of  blood,  they  should  not 
kve  been  Earls  or  Barons."  So  that  at  that  very  distant 
period  this  very  learned  person,  in  that  elaborate  discourse, 
expresses  his  opinion  that,  in  order  to  transfer  the  castle 
and  honor,  and  the  right  to  sit  in  this  House,  there  must 
have  been  a  transfer  to  a  person  of  the  blood. 

In  1640,  in  this  House,  concerning  the  titles  of  the 
Baronies  of  Hastings  and  Ruthyn^  where  it  was  the  unani- 
DKMis  opinion  of  the  Judges  that  there  could  not  be  a 
foueisio  fratris  in  point  of  honor,  upon  somewhat  which 
WIS  spoken  of  in  the  argument  concerning  a  power  of  con- 
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veying  away  of  honor,  it  was  resolved,  nem.  con.,  '*  That 
no  person  that  bath  any  Honor  in  him,  and  a  Peer  of  this 
realm,  may  alien  or  transfer  the  Honor  to  any  other 
person ;  and  also,  that  no  Peer  of  this  realm  can  drown 
or  extinguish  his  Honor  (but  that  it  descend  to  bis  des- 
cendants), neither  by  surrender,  grant,  fine,  nor  any  other 
conveyance,  to  the  King."  The  House  at  that  day  would 
hardly  have  held  that  a  transfer  of  a  baronial  estate  would 
carry  with  it  the  right  to  sit  in  Parliament. 

In  1669,  in  the  Privy  Council,  upon  the  Barony  of  Fttz* 
waiter  (Coll.  286),  where  the  King  himself  was  present,  with 
the  assistance  of  Chief  Justice  Keeling,  Chief  Justice 
Vcmghan,  and  Chief  Baron  Hale,  one  of  the  counsel  insisted 
that  it  was  a  barony  by  tenure,  and  ought  to  go  with  the  land, 
which  point  was  about  to  be  argued.  Upon  which  the  par- 
ties were  ordered  to  withdraw,  ''and  the  nature  of  a  barony  by 
tenure  being  discoursed,  it  was  found  to  have  been  discon- 
tinued for  many  ages,  and  not  in  being,  and  so  not  fit  to 
be  revived,  or  to  admit  any  pretence  of  right  of  succession 
thereupon,"  and  that  **the  pretence**  (I  beg  your  Lord- 
ships' attention  to  these  words)  ''  of  a  barony  by  tenure 
being  declared  (for  weighty  reasons),  not  to  be  insisted 
upon ;"  then  the  counsel  were  heard  on  another  point. 

Madox,  who  wrote  in  1741,  denies  that  if  a  commoner 
should  purchase  the  Honor  and  Castle  of  Arundel,  he 
would  straightway  become  Earl  of  Arundel  without  any 
creation.  "  No  man,  or  number  of  men,  without  the  King," 
he  says,  ''  can  or  ever  could  make  an  Earl  or  Baron.  To 
grant  a  baronial  title  is  an  act  of  regality  inseparable  fix)m 
the  Crown,  and  never  yet  communicated  to  subjects.  In  the 
first  place,  when  land  baronies  were  in  being  in  Etigland, 
a  license  from  the  Crown  was  necessary,  and  homage  and 
seisin  of  the  Honor  from  the  King's  hand."  And  he 
adds,  that  ''  there  never  was  (for  aught  that  I  knew)  an 
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instance  of  any  man's  coming  into  seisin  of  an  Honor  by        1B61. 
porchase  or  contract  made  with  a  subject."    So  that  you         The 
have  a  succession  of  great  authorities,  all  entirely  agreeing     p^^^ 
upon  this  point 

But  what  answer  can  be  given  to  the  Book  on  Tenures 
by  our  famous  Judge  Ldttkton,  who  died  in  the  reign  of  Ed" 
ward  4*  His  book  is  strictly  upon  Tenures,  and  he  explains 
them  all:  Frankalmoigne,  Grand  and  Petit  Seijeanty, 
Escuage,  Knightsp-Service,  and  Socage,  and  incidentally 
Homage  and  Fealty.  But  not  a  word  (as  I  think  was 
obeerred  by  the  Attorney' General  at  the  Bar)  about 
Tenure  per  JBaromam,  This  silence  carries  with  .it  more 
tnth(Hity  than  even  a  chapter  by  his  masterly  hand,  show- 
ing how  the  tenure  had  ceased,  would  have  done. 

Madax  finds  great  fault  with  Littleton;  ''the  worthy 
gentleman,"  (as  he  calls  him  —  one  hardly  knows  the 
great  Littleton  by  that  appellation),  for  his  definition  of 
**  Escuage,''  but  consoles  the  student  by  assuring  him  that 
he  will  find  the  subject  explained  in  a  more  clear  and  solid 
manner  in  his  ''  History  of  the  Exchequer."  But  even  he 
admits  that  the  ** Tenures"  is  ''a  classical  book." 

I  do  not  find,  in  any  of  the  public  Acts  of  Parliament 

relating  to   the  tenures  of  the  Crown  any  reference  to 

tenure  per  Baroniam  by  that  name.    The  1  Ed.  3,  c  13, 

rdieved  purchasers  when  the  lands  they  had  purchased 

were  faolden  of  the  King,  as  of  honors,  and  had  been 

taken  into  the  King's  hands  from  the  purchasers,  as  though 

they  had  been  holden  **  in  chief  of  the  King  as  of  his 

Oown,"  and  the  1  Ed.  3,  c.  12,  relieved  against  a  for- 

tdtnre,  by  alienation  without  license,  of  lands  ^'  holden  of 

the  King  in  chief."  And  the  statute  .De  Prcerogativd  Regis 

(17  Ed.  2)  deals  with  the  King's  tenants  in  capite. 

It  is  suggested  in  the  Report  upon  the  Dignity  of  a 
Peer,  that  as,  under  the  1  Ed.  3,  c.  12,  the  King  was 
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bound  to  accept  a  fine,  the  tenants  in  capita  could  aliene 
without  the  King's  consent,  and  sell  the  Parliamentary 
dignity,  paying  a  fine.  But  no  such  consequence  fol- 
lowed ;  and  as  the  fine  was  to  be  taken  by  due  process  in 
Chancery,  no  doubt  a  sufficient  check  existed  to  prevent 
any  abuse  of  the  right.  But  it  may  be  thought  to  show 
that  the  alleged  right,  as  annexed  to  tenure  per  Baroniaii^ 
was  not  known  to  the  framers  of  the  Act 

But  to  resume.  The  1  Ed.  6,  c.  4,  ss.  1,  2,  was  passed 
to  remove  doubts  about  tenures  under  the  Crown*  All 
honors,  castles,  manors,  &c.  holden  of  the  King  by 
Knight-service,  socage,  or  otherwise,  as  of  any  of  his  duke- 
doms, earldoms,  baronies,  castles,  manors,  &c.,  which 
came  or  should  come  to  the  Crown  by  attainder,  or  con- 
viction, or  by  dissolution  of  monasteries,  should  not  be 
adjudged  to  be  holden  in  capite,  or  as  tenure  in  capite.  But 
the  King's  rights  were  saved  as  to  honors,  &c.  held  of 
the  King  in  chief,  as  of  his  person,  or  of  any  other  his 
ancient  possessions,  and  being  not  come  to  the  King  by 
any  such  attainder  or  dissolution. 

The  32  Hen.  8,  c.  1,  and  tlie  34  &  35  Hen.  8,  c  5 
which  gave  a  partial  power  of  devising  lands,  speak  of 
Knight-service  in  chief  of  the  Crown,  or  of  that  nature ; 
socage,  tenure  in  chief,  or  of  that  nature,  and  of  Knight- 
service  held  of  any  other  person,  and  of  Knight-service 
of  the  King,  and  not  in  chief,  and  of  socage,  but  not  of  any 
tenure  per  Baroniam. 

I  have  now,  my  Lords,  taken  a  genei-al  view  of  the 
objections  to  the  Petitioner's  claim.  It  remains  for  me  to 
draw  your  attention  to  the  statute  of  Charles  2,  abolishing 
tenures.  But  I  must  first  refer  to  what  passed  at  an  earlier 
period,  as  a  key  to  the  intention  of  the  latter  Act.  As 
early  as  the  reign  of  James  1,  Parliament  entered  upon 
the  question   of  tenures.     The  Commons  required  that 
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Enight-semce  generally  might  be  turned  into  free  and 
common  socage.     They  proposed  that  in  grand  serjeanty, 
though  the  tenure  were  taken  away,  yet  the  service  of 
honor  should  be  sayed|  wherein  the  tenures  per  BaronioMf 
as  it  might  concern  Bishops  and  Barons,  or  men  in  Par- 
liament, were  to  be  considered.    There  the  tenure  is  ex- 
pressly mentioned.    The  King's  answer,  on  the  20th  April 
1610,  was,  that  he  would  on  no  terms  depart  with  any 
part  of  his  sovereign  prerogative,  whereof  the  tenure  in 
capiie  of  his  person,  which  was  all  one  as  of  his  Crown,  was 
DO  smaU  branch.    The  dependents  upon  such  tenures,  viz., 
wardship,  &c.,  he  would  contract  for  when  he  knew  the  re- 
compense to  be  offered  to  him  (the  honor  and  tenures  being 
reserved).     This  House  ordered  the  two  Chief  Justices  to 
declare  whether  the  tenure  of  honor  aforesaid  may  be 
reserved  to  the  King,  and  the  matters  of  charge  be  released, 
which  they,  with  their  reasons,  answered  in  the  affirmative. 
This  was  followed  up  by  a  memorial  of  the  Commons  to 
the  Lords,  by  which  they  proposed  to  get  rid  of  all  tenures 
by  Knight-service,  all  to  be  taken  away.     Grand  Serjeanty, 
though  the  tenure  be  taken  away,  yet  the  service  of  honor 
to  remain.     Homage  to  be  taken  away,  only  the  coronation 
homage  to  be  saved,  not  in  respect  of  tenure,  but  of  honor. 
And  the  tenure  per  Baroniam,  as  it  might  concern  Bishops 
or  Barons,  or  men  in  Parliament  to  be  considered.    Here 
again  the  tenure  is  mentioned.   The  Parliament  was  shortly 
afterwards  prorogued,  and  the  subject  was  considered  in 
the  following  Session,  but  no  legislation  took  place.     It 
was  called   the   Grand  Contract;  and  there  was  much 
iqaabbling  between  the  King  and  the  Commons  about  the 
price  to  be  paid.     Upon  one  occasion,  his  Majesty  desired 
a  night  to  sleep  upon  his  intended  offer.    Nothing  can  be 
noce  distinct  than  the  demand,  and  the  qualified  and  con- 
ditional acceptance.    The  Commons  required  the  absolute 
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destruction  of  all  military  tenures,  and  the  general  adoption 
of  free  and  common  socage,  reserving,  but  not  as  incident 
to  tenure,  certain  honorary  services,  and  the  right  of  the 
Bishops  and  Barons  to  continue  to  sit  in  Parliament.  On 
the  other  hand,  the  King  was  willing  to  part,  for  a  due 
consideration,  with  the  profits  of  tenures,  but  expressed  a 
determination  not  to  part  with  the  tenures  themselves. 

Thus  the  matter  rested  until  1643,  when,  as  it  appears 
in  WhUehcKs  Memorials,  a  Committee  was  appointed  on 
the  motion  of  Selden,  to  prepare  an  ordinance  to  take  away 
the  Court  of  Wards  and  Liveries,  and  the  subject  oF  its 
jurisdiction.  In  1644  the  Bill  was  read  a  first  and  second 
time.  And  in  1645,  upon  debate,  opened  by  Selden^ 
Majfnard  and  John  Whitehck,  and  other  lawyers,  the 
House  voted  an  ordinance,  that  the  Court  of  Wards  itself 
and  aU  .wardships,  tenures,  and  licenses  for  alienation 
should  be  taken  away ;  and  the  Lords  concurred  therein. 
This  ordinance  contained  no  saving  of  the  rights  of  Peers 
by  tenure ;  but  whether  such  a  saving  was  omitted  because 
the  learned  lawyers  of  that  day  held  that  no  such  tenures 
then  existed  as  carried  the  right  to  sit  in  the  Lords*  House, 
or,  as  su^ested  by  the  Petitioner,  because  the  law  then 
recognised  no  sovereign  to  whom  honorary  services  could 
be  performed,  and  no  Peers  whose  seats  could  be  pre- 
served, I  must  leave  your  Lordships  to  determine ;  certainly, 
baronies  by  tenure  were  not  mentioned. 

But  to  proceed :  m  1648  the  kingly  office  was  abolished 
by  Parliament,  and  in  164B-9  the  House  of  Lords  was 
abolished  by  the  Commons,  upon  a  division  of  forty^four 
against  twenty-mne ;  and  it  was  provided  that  no  Peer  not 
elected  should  have  any  privilege  of  Parliament,  either  in 
relation  to  his  person,  quality  or  estate.  These  Acts  are 
in  ScobeU.  In  1649  the  nation  was  declared  to  be  a  Com- 
monwealth, without  any  King  or  House  of  Lords ;  and 
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the  two  Houses  were  constituted  according  to  CromwelTs 
&8hion.  And  in  1666,  after  renouncing  the  title  of  the 
late  King,  an  Act  was  passed  (which  is  in  Scobell),  for 
taking  away  the  Court  of  Wards  and  Liveries.  This  was 
by  way  of  confirmation  by  the  Protector  and  Parliament 
It  recited  the  former  Act,  which  on  the  24th  February 
1645  (a  date  which  your  Lordships  will  see  to  be  material), 
took  away  the  Court  of  Wards,  &c.,  and  turned  into  conmion 
socage  all  tenures  by  Knight-service,  either  of  the  King 
or  others,  or  by  Knight-service  in  capite,  or  socage  in 
c€piu  of  the  King.  It  then  proceeded  again  to  abolish  the 
Court  of  Wards,  &c.,  and  to  take  away  all  tenures-i/i  capite^ 
and  by  Knight-service  of  the  late  King,  or  any  other 
person,  and  all  tenures  by  socage  in  chief,  and  to  turn  into 
conmion  socage  all  tenures. 

Thus,  these  important  questions  of  tenure  practically  stood 
at  the  Restoration.  It  was  found  impossible  in  1660  not  to 
confirm  and  continue  the  abolition  of  tenures  as  from  1645  ; 
and  one  of  the  first  Acts  of  the  King  was  12  Car.  2,  c.  24, 
''for  taking  away  the  Court  of  Wards  and  Liveries,  and 
ioinres  in  capite,  and  by  Knight-service  and  purveyance, 
and  lor  settling  a  revenue  upon  his  Majesty  in  lieu  thereof." 
After  reciting  that  it  was  found  by  former  experience  that 
the  Court  of  Wards  and  Liveries  and  tenures  by  Knight- 
Mrvice,  either  of  the  King  or  others,  or  Knight-service  in 
tttfiiCy  or  socage  in  capite  of  the  King,  had  been  burden- 
tome  to  the  kingdom,  the  Act  proceeded  to  take  away,  from 
tbe  24th  February  1645  (which  was  the  date  which  had 
been  fixed  by  Cromwell  and  the  Parliament),  the  Court  of 
Warda  and  Liveries,  and  all  wardships,  &c.,  by  reason  of 
any  tenure  of  the  King,  or  of  any  other  by  Knight-service ; 
ind  also  to  take  away,  from  the  same  day,  all  fines  for 
i&enation,  seizures,  and  pardons  for  alienations,  tenure  by 
Ikomage,  fiir*H  all  charges  incident  for  or  by  reason  of  ward- 
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ship,  &c.y  or  tenure  by  Knight-service,  escuage^  &c.y  all 
other  charges  incident  thereto. 

The  Act  then  takes  away  and  dischai^es  all  tenures  by 
Knight-service  of  the  King,  or  of  any  other  person,  and 
by  Knight-service  in  capites  and  by  socage  in  capiie  of 
the  King,  and  the  fruits  and  consequents  thereof.  And  all 
tenures  of  any  honors,  manors,  lands,  tenements,  or  heredi- 
taments, or  any  estate  of  any  inheritance  at  the  common 
law  held  either  of  the  King  or  of  any  other  person  or  cor- 
poration, are  from  the  said  24th  February  1645,  turned  into 
free  and  common  socage. 

And  the  same  are  thereby  for  ever  discharged  of  all  tenure 
by  homage,  escuage,  voyages  royal,  and  wardships  incident 
to  tenure  by  Knight-service,  and  values  of  marriage,  &c, 
and  aU  other  charges  incident  to  tenure  by  Knight-service ; 
and  from  certain  other  charges ;  and  all  tenures  thereafter 
to  be  created  by  the  King,  his  heirs  and  successors  upon 
any  gifts  or  grants  of  any  manors,  &c.  of  any  estate  of  in- 
heritance at  common  law,  are  directed  to  be  in  free  and  com- 
mon socage  only,  and  not  by  Knight-service,  or  in  capite. 

It  is  then  provided  by  Section  7,  that  the  Act  shall  not 
take  away  tenures  in  frankalmoign,  nor  alter  copyholds 
nor  take  away  the  honorary  services  of  grand  serjeanty 
other  than  of  wardship,  marriage,  escuage,  voyages  royal, 
and  other  charges  incident  to  Knight-service. 

The  Act  then  proceeds  to  provide  for  the  custody  of 
children  during  their  minority,  and  the  management  of  their 
lands.  These  no  doubt  were  amendments  introduced  in 
an  improper  place,  but  then  Section  11  provides  that  the 
Act  shall  not  infringe  or  hurt  any  title  of  honor,  feudal  or 
other,  by  which  any  person  had  or  might  have  right  to  sit 
in  the  Lords'  House  of  Parliament,  as  to  his  or  their  title  of 
honor,  on  sitting  in  Parliament,  and  the  privilege  belongs 
,ing  to  them  as  Peers. 
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I  may  for  a  moment  relieve  this  dry  discussion  by  quoting 
to  your  Lordships  the  observations  of  the  Speaker  of  the 
House  of  Commons  in  addressing  the  Crown  on  the  disso- 
lution of  Parliament  He  told  the  King  that  this  Bill,  ex 
re  nat&y  might  properly  be  called  a  bill  of  exchange,  of 
course  because  certain  considerations  were  paid  for  it; 
but  they  were  not  a  full  compensation  for  such  royal  pre- 
rogatives and  ancient  powers  of  the  Crown.  More  was 
implied :  "  for,  Royal  Sir,  your  tenures  tn  capiie  are  not 
only  turned  into  a  tenure  in  socage  (though  that  alone 
will  for  ever  give  your  Majesty  a  just  right  to  the  labour  of 
your  ploughs,  and  the  sweat  of  our  brows),  but  they  are 
likewise  turned  into  a  tenure  in  cvrde.  What  your  Majesty 
had  before  in  your  Court  of  Wards  you  will  be  sure  to  find 
it  hereafter  in  the  Exchequer  of  your  people's  hearts.*  He 
then  compared  the  King's  new  revenue  with  the  King  of 
Spain^s  mines,  which  had  bottoms :  which  cinnp^riaon,  if 
the  Spanish  King  had  heard  it,  would  no  doubt  have 
sensibly  affected  him. 

My  Lords,  upon  comparing  tlie  Act  of  Car.  2  with  the 

Ordinance  of  Cromwell  and  the  Parliament,  it  will  be  found 

that  they  correspond  in  abolishing  the  same  tenures,  and  in 

tnming  all  tenures  into  common  socage,  although  there  are 

more  provisions  in  the  Act  of  12  Car,  2,  which  were  occa- 

noned  by  the  Restoration ;    there  were  then,  as  now,  a 

King  and  a  House  of  Lords.    To  me  the  operation  of  this 

Act  seems  so  clear,  that  I  should  have  spared  your  Lordships 

the  examination  of  the  general  subject,  if  doubts  upon  the 

trae  meaning  of  the  Act  had  not  been  expressed  by  learned 

iDen.     My  own  clear  opinion  is,  that  if  baronies  by  tenure 

existed,  with  the  consequent  right  to  sit  in  this  House,  at 

the  Restoration,  the  Act  under  consideration  for  ever  ex- 

tiogmshed  them,  and  all  other  military  tenures.     I  know 

00  terms  which  could  more  distinctly  have  that  operation 

than  the  very  terms  of  the  Act.     Not  only  were  all  tenures 
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tn  aqnie  (amongst  which  tenures  per  BaroniamBre  clearly 
included)  taken  away,  but  the  lands  were  for  ever  turned 
into  free  and  common  socage.  How  can  the  Castle  and 
Estate  of  Berkeley,  holden  as  it  now  is  by  free  and  common 
socage,  and  not  in  capite  or  in  chief,  carry  with  it  a  right 
in  its  possessor  to  sit  in  this  House.  It  confers  upon  him 
just  the  same  right,  but  no  higher  than  the  humblest  cot- 
tage held  in  fee  confers  on  its  owner.  The  feudal  tenure 
being  abolished,  of  course  the  privileges  annexed  to  or 
flowing  from  it  have  ceased.  It  was  therefore  necessary 
expressly  to  save  the  right  still  to  sit  in  Parliament  to  such 
Peers,  if  there  were  any,  which  I  apprehend  there  were 
not,  whose  right  depended  upon  any  of  the  tenures  which 
were  taken  away.  But  to  carry  the  saving  in  the  Act 
farther,  and  to  hold  that  it  continues  the  very  thing  which 
it  has  destroyed,  namely,  the  feudal  tenure,  would  be  not 
to  construe,  the  Act,  but  to  frame  a  new  one.  It  would 
be  wholly  inconsistent  with  both  the  expressed  intention 
and  the  dear  enactments  of  the  Act  Nor  b  there  the 
slightest  reason  for  such  a  violent  construction.  By  giving 
to  the  enactment  abolishing  for  ever  feudal  tenures,  and  to 
the  subsequent  saving  of  the  right  of  Peers  to  continue  to 
sit  in  this  House,  their  natural  construction,  the  whole 
object  of  the  legislature  will  be  accomplished  without 
detriment  to  any  one.  The  right  to  sit  is  saved,  but  it  no 
longer  depends  upon  the  tenure  which  is  extinguished. 
The  title  of  Honor  was  left  as  a  substantive  personal  right 
The  tenure  was  not  saved  in  the  particular  instance  in  order 
to  save  the  title  of  Honor,  but  the  title  of  Honor  was  itself 
saved  although  the  tenure  was  destroyed.  This  does  no 
violence  to  the  Act,  but  gives  to  it  a  harmonious  operation, 
and  to  every  clause  in  it  its  legitimate  effect  The  Legis- 
lature knew  well  how  to  save  a  tenure,  where  such  was  the 
intention,  and  therefore  the  tenures  by  frankalmoign  and 
the  baser  tenure  by  copy  of  Court  RoU  were  expressly 
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filled  by  Peers  sitting  with  inheritaUe  blood,  and  it  effeo-        The 

tually  saved  their  right    This  House  has  consequently     p]^^]^ 

erer  since  (a  pmod  of  two  centuries),  been  constituted  of 

Peers  claiming  either  under  an  original  writ  of  summons  or 

hj  patent.    No  man  has  sat  here  under  a  simple  right 

depoiding  upon  the  acquisition  of  a  baronial  estate.    A 

decision  i^ainst  the  Petitioner  would  only  leave  the  House 

in  the  condition  in  which  it  has  existed  for  centuries.    This 

new,  no  doubt,  would  exclude  the  Petitioner,  for  whatever 

may  be  the  construction  as  to  the  line  of  heirs  entitled 

under  the  saving,  he  does  not  claim  under  the  line,  for  his 

daim  rests  only  on  the  seisin  of  the  castle  and  estate  of 

Berkeley,  which,  in  my  opinion,  is  now  held  by  him  in  free 

and  common  socage. 

There  is,  indeed,  I  apprehend,  a  BBtoaj  ot  Berkd^,  not 
depending  upon  tenure  still  existing,  if  thtte  is  any  heir  to 
olaim  it.  If  the  Petitioner  were  to  establish  hk  claim, 
there  might  be  two  Barons  of  Berkeley  sitting  here  at  the 
lame  time,  one  as  a  Baron  by  tenure,  and  the  other  as  a 
Baron  by  writ  of  summons.    And  besides^  if  the  Peti-  ,  ,  i,-. 

tiontt's  right  be  established,  he  might,  after  being  sum-* 
mooed  to  this  House,  sell  the  baronial  estate,  if  such  it  b^ 
(^his  own  mere  motion,  and  I  suppose  retain  his  seat,  and 
yet  confer  on  any  purchaser,  of  whatever  degree,  a  right 
also  to  sit  here ;  and  I  know  not  what  restraint  could  be 
put  upon  repeated  alienations,  and   new   claims  under 
tbeoL     If  bis  right  be  rejected, as  not  founded  in  law,  all 
win  be  welL    He,  200  years  after  the  Act  of  Ckarles  2, 
aaks  a  declaration  of  his  right,  to  sit  in  this  House  under 
tbe  saving  in  the  Act,  alihough,  nine  yeajrs  afl;er  the  Act 
passed,  this  House,  as  yre  have  seen,  found  that  the  tenure 

upon  which  he  relies  had  been  discontinued  for  many  ages, 

and  not  in  being,  and  so  not  fit  to  be  revived,  or  to  admit 
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any  pretence  of  right  of  succession  thereupon.  It  was  not 
at  that  period  thought,  when  the  subject  had  been  so 
recently  thoroughly  considered,  that  the  Act  had  been  re- 
quired in  order  to  extinguish  the  right  to  sit  under  a  barony 
by  tenure,  for  the  right  had  not  existed  for  many  ages,  and 
still  less  was  it  supposed  that  the  saving  in  the  Act,  which 
must  have  been  known  to  the  House,  revived  the  tenure. 
After  a  lapse  of  two  more  centuries,  we  could  not  safely 
take  a  different  view.  And  here  I  should  leave  the  case, 
were  it  not  that  the  due  construction  of  the  Act  puts  an 
end  to  all  possible  doubt  upon  the  Petitioner's  title,  even 
assuming,  contrary  as  it  seems  to  the  &ct,  that  tenure  per 
Baroniam,  with  its  consequences,  did  exist  up  to  the  time 
of  passing  the  Act  of  Charlet  2.  But,  in  order  to  establish 
the  true  construction  of  the  Act,  I  must  endeavour  to 
answer  the  objections  which  have  been  raised  against  that 
construction.     -^ 

Madax,  in  his  ''  Baronia  ApffUca/*  observes,  that  the 
Act  was,  by  the  title  of  it,  for  taking  away  tenures  in  capite 
by  Knight-service,  Ice,  and  he  says,  that  by  very  ill  luck 
the  penner  of  the  statute  put  in  the  words  *'  tenures  m 
capite"  which  words  had  basely  entangled  the  subject 
matter,  and  rendered  the  statute  in  some  measure  illusory. 
To  enact  that  there  shall  be  no  tenure  in  capite  was,  in  his 
apprehension,  an  incongruity.  He  thought  that  tenure  in 
capite  could  not  be  taken  away  without  taking  away  not 
only  Knight-service,  but  all  other  tenures  too.  For,  if  a 
man  holdeth  of  the  King  in  socage  immediately,  or  sine 
medio,  he  is  really  the  Ejng's  tenant  in  capite  in  socage, 
whether  we  call  him  tenant  in  capite  or  not,  Madox  de- 
nies that  tenure  in  capite  is  a  distinct  tenure.  But  all  the 
authorities  treat  it,  and  the  precedents  show  it  to  be  such, 
although  it  may  be  of  land  held  in  Knight-service,  or  in 
socage,  for  example.    Madox  quotes  a  plea,  which  he  sets 
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forth,  that  a  manor  was  holden  of  the  King  in  capite,  as  of 

the  Honor  of  Boloigne,  whereof  he  says,  that  the  manor 

was  holden  of  the  King  immediately.    No  doubt  it  was ; 

bat  still  in  that  instance  the  manor  was  '^  holden  of  the 

King  in  capiUy'  and  homage  rendered.     The  1  Ed.  3,  c.  12, 

as  we  have  seen,  in  saving  forfeiture,  and  imposing  a  fine 

on  alienation  without  license,  speaks  only  of  lands  holden 

of  the  "  King  in  chief,**  as  all.  Coke  says,  which  are  held 

by  Grand  Serjeanty  are.     And  chapter  13  of  the  same 

year  provides  relief  for  purchasers  where  lands  holden  of 

the  King  as  of  honors  have  been  taken  into  the  King's 

hands  from  purchasers,  as  though  they  had  been  holden  in 

chief  of  the  King  as  of  his  Crown.    The  distinction  is 

clearly  shown  in  Rollei  Abridgment  {q) .  It  is  there  said  that 

it  was  resolved  in  the  Court  of  Wards,  that  where  the  King 

granted  lands  to  hold  of  any  of  the  ancient  honors  by 

senice  of  chivalry,  and  not  in  capite,  that  h  a  tenure  as  of 

the  honor,  and  not  a  tenure  in  capite.     If  the  King  gives 

land,  to  hold  of  him  as  of  an  honor  or  manor,  which  is  not 

one  of  the  ancient  honors,  that  is  not  a  tenure  in  (xtpite. 

Madox  quotes  many  grants  by  Elizabeth  to  hold  of  the 

manor  of  Euti   Greenwich  by   fealty  only,  in  free  and 

common  socage,  and  not  in  capite ;  the  latter  words,  he 

says,  are  repugnant  to  the  former,  and  therefore  the  tenure, 

if  any,  reserved  to  the  Crown  by  these  patents  was,  in  trudi, 

teimre  tn  capite  by  socage.    This  assertion  appears  to  be 

without  foundation;   the  lands  were  holden  immediately 

of  the  Crown  as  of  the  manor  in  socage,  but  not  in  capite. 

The  distinction  between  an  immediate  holding  of  the 

King,  and  yet  in  socage  and  not  tn  capite,  and  a  tenure 

of  the  King  tn  capite,  and  the  consequences  of  the  two 

tenures,  is  too  well  established  to  be  unsettled  by  such 
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1861.  frivolous  objections ;  nor  should  I  advert  to  them,  were  it  not 
The  that  they  are  made  the  foundation  of  an  attack  on  the  sta- 
FsBaAOB.  ^^  ^f  Charles  2.  Madox  tells  us,  that  no  tenure  was  in 
greater  esteem  than  Knight-service ;  he  might,  he  says, 
except  barony,  but  he  need  not,  for  barony  was  Kiiight- 
service  embaronied,  that  is,  Knight-service  erected  into  a 
barony,  or,  if  you  please,  made  a  barony  at  its  first  creation. 
The  tenure  was  abohshed,  or  intended  to  be  abolished,  by 
the  statute  of  Charles  2.  In  support  of  this  doubt  upon 
the  operation  of  the  statute,  he  gives  no  reason  whatever. 
On  the  contrary,  he  makes  an  observation  which  shows 
how  perfectiy  the  Act  was  framed  for  the  object  in  view. 
He  says  some  estates  were  baronial,  that  is,  holden  by 
barony  and  Knight-service;  others  chivalerian,  that  is, 
holden  by  Knight-service  only.  Without  Knight-service 
tenure  by  barony  could  not  subsist,  for  which  reason  we 
may  fairly  say  that  by  taking  away  Knight-service,  tenure 
by  barony  is  virtually  taken  away.  So  that  he  answers 
his  own  objection  in  the  most  conclusive  manner. 

Cruise^  a  useful,  but  not  a  very  accurate  writer,  quotes 
the  latter  observation  from  Madox ^  and  adds,  ^'But  if 
baronies  be  held  by  grand  serjeanty,  this  observation  is 
not  well  founded,"  and  he  supposes  it  probable  that 
Madox  was  not  acquainted  with  the  saving  in  the  Act 
of  Charles  2. 

Some  observations  in  the  Report  on  the  Dignity  of  a 
Peer,  are  entitied  to  more  attention.  It  is  there  said  that  the 
Act  of  Charles  2  contains  a  proviso  that  it  shall  not  take 
away  the  honorary  services  of  grand  serjeanty.  I^  there- 
fore, the  attendance  of  a  Peer  on  his  Sovereign  at  his 
Councils  and  in  Parliament  is  to  be  considered  as  a  ser- 
vice of  grand  serjeanty,  as  some  have  contended,  and  as  an 
honorary  service  of  grand  serjeanty,  within  the  meaning 
of  the  Act,  which  seems  fiu*  from  clear,  the  service  is  pre- 
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senredy  but  the  tenure  of  the  land  is  common  socage,  and 
the  power  of  alienation  free.  It  may  be  doubted,  how- 
erer,  whether  the  attendance  of  a  Peer  on  his  Sovereign 
at  his  Councils  and  in  Parliament,  can  be  deemed  as 
liononury  senrice,  intended  to  be  preserved  by  this  Act ; 
and  if  not,  the  Act  having  discharged  all  tenures  in  chief 
of  the  Crown,  except  tenure  in  conmion  socage,  has  put 
an  end  to  tenure  per  Baroniam,  whatever  may  have  been 
it»  nature.  It  is  indeed  observable,  as  the  report  adds, 
that  tenure  per  Baroniam  is  not  mentioned  in  the  Act,  and 
perhaps  it  may  be  inferred  that  the  Legislature  did  not 
then  acknowledge  the  existence  of  tenure  per  Baroniam  as 
distinct  from  Knights-service. 

litiletony  in  his  chapter  on  Grand  Serjeanty,  distin- 
gnisbes  it  firom  tenures  by  escuage,  and  shows  that  the 
senrices  of  grand  serjeanty  are  to  be  done  by  the  tenant 
in  his  proper  person,  and  gives  many  instances ;  as  to 
cany  the  banner  of  the  King,  or  to  carry  his  sword  before 
Urn  at  the  Coronation. 

Madov  tells  us  that  some  kinds  of  serjeanty  were  like 
onto  Knightrservice,  and  some   which   had  no  kind  of 
Knight-service  belonging  to  them,  e.  ff.,  the  serjeanty  of 
finding  a  cook  a^  the  King's  Coronation  to  dress  victuals 
in  the  King's  kitchen.    Madox  ftimishes  some  curious  ser- 
vices; for  example:  A  manor  was  held  of  the  King  in 
duef  by  serjeanty  of  being  Mareschal  de  Meretricibus 
(I  win  not  shock  your  Lordships  with  Mados^B  translation) 
in  the  King's  household,  and  of  dismembering  malefactors 
condenmed,  and  of  measuring  the  gaUons  and  bushels  in 
the  King's  household.    Land  was  held  of  the  King  in 
cofik  by  the  service  of  holding  the  King's  head  in  the 
ship  between  Dover  and  Whitsand^  when  the  King  went 
oTer  tlie  sea  there,  which  service  was  found  to  be  grand 
Kijeanty.     Most   of  your  Lordships  who  have  crossed 
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from  Dover,  would  probably  prefer  a  simple  steward  for  the 
duty^  to  a  grand  Serjeant  holding  in  capite. 

But,  what  is  more  to  the  point,  Littleton  lays  it  down, 
and  none  disputes  it,  that  all  which  hold  of  the  King  by 
grand  serjeanty,  hold  of  the  King  by  Knight-service,  and 
therefore,  of  course,  the  tenure,  if  it  still  existed,  was 
extinguished  by  the  Act. 

The  right  and  duty  to  attend  the  King  in  Parliament  was 
not  more  attached  to  grand  serjeanty  than  to  Knights-ser- 
vice in  capite.  Coke  says,  that  in  ancient  times  every 
barony  was  held  by  grand  serjeanty ;  and  in  CromwelTs 
case  (r),  and  Sir  Drew  Drury's  case  (f),  and  in  Coke 
Littleton  (jt),  he  refers  to  Clifford's  case  (d),  for  his  autho- 
rity. But,  upon  referring  to  the  Year  Book,  I  find  no  such 
statement,  nor  indeed  is  the  tenure  apparent  In  Brooke's 
Abridgment  (v),  the  case  is  stated  with  another  qd.  nota : 
"  Et  uncor  non  patet  q  ceux  tenements  fuer.  tenus  del  toy  ;** 
and  in  Holies*  Abridgment  (tr),  the  case  is  stated,  but  no 
notice  is  taken  of  the  tenure. 

In  CromwelCs  case  Coke  gives  the  reasons  why  he 
collected  that  the  land  was  held  in  grand  serjeanty,  which, 
however,  are  by  no  means  convincing.  But  the  main 
point  is,  that  tenure  by  grand  serjeanty  was  a  tenure  by 
Knight-service. 

Now,  then,  let  us  once  more  turn  to  the  Act  *  It  expressly 
extinguishes  Knight-service  of  every  degree,  and  of  course, 
therefore,  grand  serjeanty,  which,  with  the  view  we  are 
now  taking  of  the  question,  could  not  exist  without  Knight- 
service.  This  clearly  was  the  intention.  The  framers  of  the 
Act  were  aware  that  they  had  abolished  all  tenures  except 
free  and  common  socage,  and  they  knew  how  to  reserve 


(r)  2  Co,  Rep.  80. 
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out  of  the  sweeping  enactment  of  abolition  the  particular 
teoares  which  they  wished  to  preserve^  and  the  services^ 
bat  not  the  tenure  itself,  of  another  tenure.  Section  7, 
accordingly  saves  the  tenures  of  frankalmoign,  and  by 
copy  of  Court  Roll,  and  (not  the  tenure,  but)  the  honorary 
sendees  of  grand  seijeanty,  other  than  wardship,  marriage, 
escuage,  voyages  royal,  and  other  charges  incident  to 
Knight-service.  This  saving,  of  course,  shows,  that  the 
L^islature  considered  that  grand  serjeanty  was  extin- 
guished as  a  tenure  by  the  former  part  of  the  Act.  The 
saving  was  manifestly  of  such  services  as  I  have  already 
pointed  out,  and  had  no  reference  to  the  right  to  sit  in 
Parliament  as  annexed  to  a  tenure  per  Baroniam.  This 
clearly  appears  by  the  11th  section,  which  saves  any  title 
of  honor,  feudal  or  other,  which  gave  a  right  to  sit  in  this 
House ;  for  when  such  a  pre-eminent  right  was  intended 
to  be  reserved,  it  was  saved  expressly,  and  not  as  honorary 
services  generally.  And  if  baronies  were  held  by  grand 
serjeanty,  and  if  the  saving  of  the  honorary  services  of 
grand  serjeanty  preserved  the  right  to  sit  here,  then  the 
11th  section  was  surplusage,  for  nothing  in  tlie  Act  could 
possibly  affect  that  right  when  Peers  sat  under  general 
writs  of  summons,  or  under  patents. 

My  Lords,  I  was  curious  to  see  how  the  point  upon  the 

saving  in  the  Act  was  treated  at  this  bar  upon  the  claim 

by  the  late  Earl.     It  was  argued,  that  the  Claimant  had 

no  interest  to  contend,  that  the  abolition  of  military  tenure 

did  not  sweep  away,  with  the  rest,  the  holding  per  Baro- 

mm ;  but  that,  whilst  the  Act  abolished  the  tenure,  the 

right  of  being  summoned  to  Parliament  was,  by  express 

terms,  saved,  and  in  terms  to  indicate  that  it  was  saved  as 

incident  to,  and  as  it  were  parcel  of,  the  tenure  per  Bara- 

mn.    The  tenure  itself  was  extinguished,  but  the  right  of 

barony  by  tenure  was  recognised  ;  the  right  of  barony  by 

ten\ire  to  the  privilege  of  Peerage  and  Parliamentary  pri- 
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vileges  was  expressly  saved  by  that  statute.  This  argu- 
ment shows  how  impossible  it  is  to  construe  the  Act  so  as 
to  save  the  right  as  a  right  attached  to  the  barony  by 
tenure,  when  the  tenure  is  for  ever  destroyed;  still  the 
right  to  sit  is  reserved,  but  no  longer  as  owner  of  the 
Castle  and  Honor. 

In  every  possible  view,  therefore,  I  submit  to  the  Cknn- 
mittee  that  we  are  bound  to  consider  the  Act  of  Charles  2 
as  having  extinguished  altogether  the  tenure  under  which 
alone  the  Petitioner  seeks  to  establish  his  right  to  sit  in 
this  House. 


Loid 
Chbuufobd. 


Lord  Chelmrford: 

My  Lords,  my  noble  and  learned  friends  who  have  pre- 
ceded me  have  gone  so  fully  into  the  important  question 
before  the  Committee,  that  I  might  have  contented  myself 
with  a  simple  expression  of  acquiescence  in  their  opinions, 
if  I  did  not  feel  that  the  learning  and  research  which  have 
been  displayed  in  maintaining  the  claim  deserve  a  more 
particular  notice. 

It  seems  to  me  also  that,  as  an  opinion  has  popularly 
prevailed  that  a  few  baronies  by  tenure  have  survived  to 
the  present  day,  it  is  desirable  that,  upon  the  first  oppor- 
tunity which  has  presented  itself  of  deciding  upon  such  a 
claim,  its  foundations  should  be  carefully  examined,  to 
discover  whether  it  stands  upon  any  substantial  ground 
which  is  capable  of  supporting  it.  No  occasion  can  be 
imagined  better  adapted  to  bring  the  question  to  a  test 
than  the  assertion  of  the  present  claim.  It  is  founded  en- 
tirely upon  a  transfer,  by  will,  of  the  castle  and  possessions 
which  are  said  to  have  constituted  the  ancient  Barony  of 
Berkeley,  under  i%hich  will  the  Claimant  is  in  possession 
as  tenant  for  life ;  and  upon  this  ground  alone  he  claims 
to  be  entitled  to  a  writ  of  summons  to  Parliament  as  Baron 
of  Berkeley. 
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The  peculiar  nature  of  the  claim  thus  asserted,  imposes        IBdl. 
upon  the  Claimant  the  necessity  of  establishing,  first,  that        The 
the  castle  and  lands  of  which  he  is  in  possession  under  the    y^^!^^ 
win,  were  originally  held  by  a  tenure  which  conferred  upon        — 
their  owner  the  right  to  be  summoned  as  a  Baron  to  Par^  Cbmlmmwomik 
liament;  secondly,  that  this  right  is  so  inherent  in  the 
lands,  that,  upon  their  alienation,  it  passes  with  them  as  an 
inseparable  incident  to  the  alienee ;  and,  thirdly,  that  this 
inherent  power  of  dignifying  the  owner  has  adhered  to 
these  lands  uninterruptedly  to  the  present  day. 

In  the  endeavour  to  establish  these  essential  positions,  a 
great  deal  of  learning  and  ingenuity  have  been  displayed, 
which  have,  in  the  end,  left,  many  important  parts  of  the 
sabject  in  great  and  inevitable  obscurity.  The  proof  of  the 
daim  rests,  in  no  inconsiderable  degree,  upon  ascertaining 
the  incidents  which  originally  belonged  to  the  ancient 
ieaaieper  Baroniam;  and  yet,  after  ail  the  industry  em- 
ployed upon  the  subject,  it  is  left  in  a  state  of  uncertainty, 
which  is  most  embarrassing  to  the  present  investigation. 
That  anciently  lands  were  held  by  a  description  of  tenure 
caUed  tenure  per  Baroniam,  has  been  clearly  established, 
hot  the  exact  nature  of  that  species  of  tenure,  and  its  dis^ 
tinguishing  characteristics,  are  nowhere  distinctly  and  cer- 
tainly defined.  Even  such  a  fact  as  whether  any  certain 
mimber  of  knights'  fees  were  necessary  to  constitute  a 
barony  cannot  now  be  ascertained  upon  any  sufficient 
authority. 

The  statement  of  Spetman,  derived  from  the  unauthentic 
compilation  called  Modus  Tenendi  Parliamentum,  that  the 
Barmda  anciently  designated  thirteen  knights'  fees,  and  a 
ihiid  part,  cannot  be  relied  upon.  There  is  abundant  proof 
^  a  barony  might  o¥m  the  service  of  a  much  smaller 
munlmr  of  knights  than  thirteen.  The  tenure  per  Baroniam 
basbeoi  generally  regarded  as  nothing  more  than  a  tenure 
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1861.        by  Knight-service ;  and  yet,  if  it  was  in  itself  a  distinct 

The  and  peculiar  tenure,  it  seems  extraordinary  that  it  should 

PERRAGEy     ^^*  ^°^®  ^^^^  ^^®"  noticed  by  Z/«/e<on  throughout  his 

book  on  tenures.     But  some  known  distinction  must  have 

Chelmsfohd.  existed  between  tenurejby  barony  and  ordinary  Knight-ser- 
vice, as  the  relief  of  the  heir  in  the  two  cases  was  different; 
the  Knight  paying  only  100  shillings  for  his  relief,  but  the 
Baron  100  marks;  and  exactly  the  same  amount  of  relief 
was  due  from  the  heir  of  the  Baron,  whatever  number  of 
knights'  fees  the  barony  contained. 

There  must,  therefore,  have  been  something  in  the  terms 
of  the  original  grant  to  indicate  the  nature  of  the  tenure  in 
respect  of  which  the  relief  was  to  be  paid. 

The  counsel  for  the  Claimant  maintained,  that  a 
tenure  by  barony  differed  from  an  ordinary  tenure  by 
Knight-service  in  respect  of  the  tenant  having,  as  incident 
to  his  tenure,  the  privilege  of  being  a  member  of  the  Great 
Council  of  the  nation,  and  that  it  was  in  consequence  more 
properly  a  tenure  in  grand  serjeanty,  although  the  service 
due  might  only  be  the  military  service  of  a  certain  number 
of  knights.  The  Attorney  General,  on  behalf  of  the 
Crown,  more  than  once  challenged  the  Claimant  to  pro- 
duce some  distinct  authority  for  his  often  repeated  asser- 
tion that  there  was  involved  in  the  words  "  tenendum  per 
Baroniam  '^  a  right  of  demanding  a  summons  to  Parliament 
The  argument  of  the  Claimant  upon  this  point  was  in- 
volved in  great  uncertainty.  He  sometimes  put  the  attend- 
ance in  Parliament  as  a  mere  incident  to  the  tenure,  and  at 
others  as  a  service  due  from  the  tenant  which  gave  the  dis- 
tinctive character  to  the  tenancy,  so  that  it  would  cease  to 
exist  if  the  right  to  sit  in  Parliament  were  severed  from  it. 
But  this  latter  view  is  inconsistent  with  the  idea  of  a  sum- 
mons to  Parliament  being  the  right  of  the  tenant.  A  ser- 
vice reserved  confers  no  privilege,  but  only  imposes  an 
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oblation ;  and  as  it  is  a  duty  to  be  performed  to  the  Lord        1881. 
he  might  dispense  with  it  by  not  issuing  a  summons  for  the         The 
attendance  of  his  tenant    If  the  claim  is  put  upon  the     jS][^ 
ground  of  a  service  it  must  have  been  the  subject  of  a        — — 
reservation  in  the  grant  creating  the  barony.    And  yet,  im-  QjooMmmB. 
portant  as  such  a  document  would  have  been,  no  instance 
of  a  grant  of  lands  to  hold  per  Baroniam  with  a  reservation 
of  the  service  of  attending  the  King  in  his  Parliament  has 
been  discovered.    The  Claimant  is,  therefore,  driven  to 
maintain  the  right  as  having  been  an  inseparable  incident 
to  any  barony  by  tenure.    But  the  evidence  which  he  has 
brought  forward  in  support  of  this  view  falls  far  short  of 
its  object,  if  it  does  not  tend  to  an  opposite  conclusion. 

There  is  a  di£Siculty  which  meets  us  throughout  this 
inquiry,  firom  an  inability  at  this  distant  period  to  distin- 
guish between  duties  which  resulted  from  the  feudal  relation, 
and  rights  and  privileges  which  originated  in  the  political 
relation,  of  the  tenant     Originally  all  the  King's  tenants 
kci^te  who  held  by  Knights-service  were  indiscriminately 
called  his  Barons,  and  were  all  equally  bound  by  their 
tenure  to  do  suit  and  service  in  their  Lord's  Court,  the 
Ada,  or  Curia  Regis.    But  from  the  earliest  times  after  the 
conqnest  there  was  a  Comnnme  Concilium,  or  Great  Council, 
consisting  of  persons,  generally  the  principal  tenants  of  the 
Kng,  summoned  at  his  discretion  to  advise  him  upon  the 
afidrsof  thekingdom,and  which  was  usually  assembled  at  the 
same  time  as  the  Curia  Regis.  Thus,  after  the  lapse  of  years 
it  would  tiecessarily  become  extremely  difficult  to  distinguish 
between  the  attendance  in  the  King's  Court  in  the  perform- 
ance of  a  tenant's  duty  and  the  attendance  upon  special  sum- 
laoQs  at  a  Council  assembled  at  the  same  time  and  place. 
"fbe  ai^Murent  equality  originally  existing   amongst  the 
^g's  tenants  in  capite  soon  disappeared,  and  before  the 
^e  of  Magna  Charta  a  distinction  had  been  established 

VOL.  VIII.  I 
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1861.        amongst  them,  and  a  portion  of  them  had  become  known 

The         a8  a  distinct  class  by  the  appellation  of  Majores  Barones. 

PbbbaobT     This  description  is  in  itself  vague  and    indefinite,  but 

from  the  use  of  it  in  Magna  Charta,  without  an  attempt  at 

Chbucbford.   explanation,  it  is  evident  that  it  must  have  been  at  that 
time  a  well  understood  distinction. 

It  has  been  supposed,  as  veas  suggested  in  argument, 
that  before  this  period,  "  it  had  been  settled  by  the  law  of 
some  other  Parliament,  how  these  greater  Barons  should 
be  distinguished  from  the  lesser  tenants  in  chief.''     But  I 
see  no  necessity  for  such  a  supposition,  for  the  distinction 
seems  to  be  almost  involved  in  the  difference  between  the 
two  classes  of  the  King's   tenants  in  capite,  viz.,  those 
who  held  per  Baroniam^  and  those  who  held  by  ordinary 
Knights-service.    And  supposing  this  view  to  be  correct, 
there  could  have  been  no  difficulty  in  ascertaining  the  class 
of  Majores  Barones,  as  the  relief  which  they  paid  would  at 
once  show  whether  they  held  per  Baroniam  or  not.    But 
whatever  may  have  been  the  origin  of  the  distinction,  or 
whatever  the.  class  of  tenants  comprehended  within  the 
description,  it  appears  from  Magna  Charta,  which  may  be 
considered  to  have  been  declaratory  of  rights  that  pre- 
viously existed,  that  a  practice  had  prevailed  of  issuing  a 
special  summons  to  the  class  of  tenants  distinguished  by 
the  title  of  Majores  BaroneSj  to  attend  the  Council  when 
any  extraordinary  aid  was  to  be  obtained,  the  rest  of  the 
King's  tenants  in  capite  receiving  only  a  general  summons. 
Although  considerable  stress  was  laid  upon  this  provision 
in  the  Great  Charter,  it  does  not  appear  to  me  to  furnish 
much  assistance  in  the  investigation  of  the  claim. 

If  it  is  said  that  the  special  summons  which  the  Mqfares 
Barones  were  to  receive  was  in  respect  of  the  tenure  of 
their  lands,  it  may  be  observed,  that  the  lesser  tenants  ia 
chief  were  equally  entitled  to  be  summoned.    A  certain 
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saperiority  is  conceded  to  the  Mqfores  Barones  indeed,  by        ISGl. 

the  King's  writ  being  issued  to  them  while  the  rest  of  the         The 

Kii^B  tomnts  in  capUe  were  to  be  summoned  by  the    ^^J[^ 

sheriffi  and  bailiffs.    But  all  were  to  be  summoned,  either        -^ 

liOid 
separately  or  generaUy,  and  all  had  an  equal  right  to  CBMuummD. 

attend  at  the  day  and  place  named.  There  is  nothing  in 
an  this  which  indicates  any  peculiar  privilege  attached  to 
the  teniure  of  the  Majares  Banmes  as  to  attendance  in 
Parliament  In  substance,  all  the  tenants  m  capUe  had  an 
equal  right  to  be  present ;  the  distinction  consisted  merely 
in  the  mode  of  summoning,  which  was  nothing  but  form. 
Any  argument,  therefore,  in  fitvour  of  the  right  to  be  sum- 
moned to  Parliament  by  reason  of  the  tenure  of  land  which 
can  be  drawn  from  this  article  of  Magna  Charta,  must 
a]^ly  equally  to  all  the  King's  tenants  tit  capite. 

It  seems  extraordinary  that  this  article  of  Magna  Charta 
should  not  have  been  repeated  in  the  Charter  of  Henry  8, 
which  was  passed  in  the  following  year.  And  in  subse- 
quoit  charters,  there  is  nothing  to  be  found  on  the  subject 
of  sumnuMoing  the  Majores  Barones  to  Parliament,  nor  any 
recognition  of  such  an  obligation. 

This  would  have  been  of  no  great  importance  if  it  could 
have  been  shown  that,  after  Magna  Charta,  there  had  been 
an  uniform  system  pursued  of  summoning  to  Parliament 
the  class  of  tenants  who  held  per  Baraniam.     But  that 
this  was  not  the  practice  of  succeeding  Sovereigns  appears 
from  a  passage  in  the  learned  and  able  Report  on  the 
Dignity  of  a  Peer,  to  which  we  have  all  of  us  been  so 
largely  indebted  in  this  inquiry.     In  page  289,  1st  Beport, 
it  is  said,  **  In  summoning  the  Temporal  Lords  to  their 
Parliaments,  both  Edward  1  and  his  son,  in  many  instances, 
seemed  to  have  used  discretionary  power ;  persons  sum- 
moned at  one  time  being  frequently  omitted  in  the  writs 

I  2 
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1861.        of  summoiis  at  other  times  ;**  and  proof  of  this  isgmnm 

Th«         documents  stated  in  the  3d  Report 
Psn^lsr        '^^  discretion  thus  exercised  has  an  inqxNtuit 

-^—        upon  the  present  claim.    For  if  the  right  to  be  i 

depended  upon  tenure,  those  who  were  omitted  might  have 
defeated  the  attempt  to  exclude  them  by  presenting  them- 
selves at  the  time  and  place  appointed,  and  claiming  their 
right  to  a  seat  in  the  council. 

Hitherto  wehavefound  no  evidence  to  prove  the  existence 
of  the  right  claimed  before  the  end  of  the  reign  of  Hemry  8. 
when  Parliament  first  began  to  assume  its  present  shape. 
Its  constitution  had  been  definitively  settied  before  the 
15  Ed.  2,  when  a  statute  was  passed  declaring  what  was 
the  l^slative  authority  of  the  kingdom.  The  language  of 
that  statute  is,  ^*  That  matters  to  be  established  for  the 
estate  of  the  King  and  of  his  heirs,  and  for  the  estate  of 
the  realm  and  of  the  people  ought  to  be  treated,  accorded 
and  established  in  Parliament  by  the  King  and  by  the 
assent  of  the  Prelates,  Earls,  and  Barons,  and  the  Com- 
monalty of  the  realm  according  as  had  been  before  aeciu^ 
tamed:' 

Here  one  may  pause,  and  fairly  ask  whether  down  to 
this  period  of  our  historical  records  there  is  any  trace  of 
persons  holding  of  the  Crown  per  Baroniam  being  entided 
to  insist  upon  a  summons  to  Parliament  by  reason  of 
tenure;  whether  it  can  be  truly  alleged  that  it  "  had  been 
so  accustomed''  before  the  statute  of  Ed.  2.  On  this 
subject  a  passage  in  the  First  Report  of  the  Committee  was 
referred  to  by  the  Attorney  General  \n  the  course  of  his 
argument,  which  is  of  considerable  importance ;  it  is  in 
these  terms,  (p.  292),  *^  The  manner  in  which  such  matters 
had,  immediately  before  that  statute,  been  accustomed  to  be 
treated,  accorded^  and  established    in    and  from  the  23 


CASES  IN  THE  HOUSE  OF  LORD&  133 

Ed.  ly  a  period  of  thirty  years,  and  perhaps  occasionally  in        1861. 
an  earlier  part  of  the  reign  o(  Edward  1,  was  bylaws  made  by         The 
the  King  with  the  assent  of  those  Lords  spiritual  and  tempo-     p]^^^ 

lal,  to  whom  the  ELing's  special  writs  of  summons  had  been        

addressed  for  the  purpose;  and  with  the  assent  of  the  Chslksiobd. 
kniyrhts  elected  for  the  several  shires  of  the  kingdom,  and 
citizens  and  burgesses  chosen  for  certain  cities  and 
boroughs  of  the  kingdom,  in  pursuance  of  writs  issued  by 
the  King  for  that  purpose ;  the  precedent  in  the  23  Ed.  3 
beii^  after  that  year  apparently  the  general  guide  in  the 
issue  and  execution  of  those  writs.  The  statute  treats 
this  mode  of  constituting  the  l^islative  power  of  the 
realm  as  depending  on  custom,  and  not  on  positive  enact- 
ment by  statute,  and  seems  therefore  of  itself  strong  evi- 
dence to  show  that  no  such  enacting  statute  was  supposed 
b  the  15  Ed.  2  to  have  been  ever  made." 

Buty  in  this  dearth  of  evidence,  the  Claimant  thinks  him- 

aelf  warranted  in  maintaining  that  a  right  of  attending 

Parliament  was  a  privilege  belonging  to  all  baronies  by 

tenure,  and  to  Berkeley  as  one  of  them;  that  although 

nearly  all  the  rest  of  those  baronies  have  disappeared  from 

the  scene,  Berkeley  has  continued  to  exist,  unaffected  by  all 

the  chaises  in  the  constitution  of  the  Legislature,  as  at  the 

beginning,  a  pure  barony  by  tenure,  subject,  indeed,  to  all 

the  incidents  of  property,  but  with  the  prerogative  quality 

of  ennoblii^  all  who  are  fortunate  enough  to  become  the 

owners  of  a  sufficient  estate  in  it,  whether  by  descent  or 

purchase. 

Such  a  claim  at  the  present  day  is  so  entirely  at  vari- 
ance with  every  notion  of  the  hereditary  character  of  our 
laobility,  and  with  the  established  maxim  that  the  Sove- 
T^gnis  the  fountain  of  honours,  that  it  can  hardly  be  con- 
^dered  un&ir  to  press  the  Claimant  with  all  the  difficulties 
vhich  must  surround  a  claim  of  this  description.    If  the 

13 
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1861.  dignity  is  inseparably  incident  to  the  tenure,  it  seems  im- 
The  possible  to  deny  that  it  must  follow  every  devolution  of  the 
property.  It  may  not,  perhaps,  pass  to  a  tenant  for  years, 
because  he  is  not  in  of  the  tenure ;  but  why  should  not  a 
tenant  for  life,  whether  for  his  own  life  or  for  that  of 
another,  by  whatever  mode  he  acquires  the  property,  be- 
come entitled  to  the  dignity? 

In  order  to  obviate  some  of  the  difficulties  of  his  posi- 
tion, the  counsel  for  the  Claimant  contended  that  a  mere 
legal  estate  in  the  land  would  not  be  sufficient ;  but  that 
to  carry  the  dignity  the  legal  and  beneficial  interest  for  an 
estate  of  freehold  at  the  least  must  be  united  in  the  same 
person.  And  he  endeavoured  to  escape  from  the  hypo- 
thetical cases  of  transfers  of  the  property  with  which  he 
was  pressed  during  the  argument,  by  saying,  that  the  word 
'' heirs''  must  be  taken  as  embracing  successors,  and  that 
in  that  sense  a  person  taking  under  an  assignment  in 
bankruptcy,  or  by  disseisin,  or  by  a  title  paramount  to 
that  of  the  heirs  of  Robert  Fitzhardingej  or  not  under  a 
voluntary  act  of  the  former  possessor,  would  not  be  a  suc- 
cessor. But  this  appears  to  me  to  be  an  abandonment  of 
the  whole  ground  on  which  the  Claimant  rests.  It  is  the 
possession  of  the  castle  and  lands  for  an  estate  of  freehold 
which  is  said  to  confer  the  dignity.  The  claim  is  based 
entirely  upon  the  tenure  of  these  lands;  and  to  say  that  a 
person  who  acquires  a  rightful  title  to  the  lands  by  a  r^u- 
lar  conveyance,  or  by  a  wrongful  disseisin  which  time 
afterwards  ripens  into  a  rightful  possession,  is  not  a  suc- 
cessor of  Robert  FitzhardingCf  is  to  make  the  dignity  per- 
sonal to  Robert  and  his  descendants,  instead  of  being 
annexed  to  the  lands  to  which  every  person  who  comes  in 
by  devolution  of  the  property  is  a  successor. 

There  is  one  step,  however,  which  is  entirely  wanting  in 
the  Claimant's  proof,  and  which  occasions  a  deficiency  that 
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is  almost  fittal  to  the  claim.    There  is  not  a  particle  of        1861. 
proof  that  lands  held  per  Barvniam  were  ever  transferred         The 
to  a  stranger  by  the  mere  act  of  the  tenant,  so  as  to  pass     p^^fjl^^ 

the  dignity  with  them.    And  when  it  is  remembered,  that         

after  the  1  iSi  8,  s.  2,  c.  12,  absolute  forfeiture  for  alien-  CuJjm^m. 
ation  of  lands  holden  in  chief  of  the  Crown  without 
Kcense  could  no  longer  be  enforced,  and  that  only  a  rea- 
sonable fine  (afterwards  settled  at  a  year*s  value  of  the 
lands)  could  be  demanded,  it  does  seem  strange  that, 
when  the  dignity  of  the  peerage  could  be  acquired  at  so 
cheap  a  rate,  no  one  instance  should  be  found  of  the  dig- 
nity being  obtained  by  such  an  alienation. 

Instances  indeed  have  been  adduced  of  alienations  to  the 
fiunily  of  a  person  originally  holding  per  Baroniam  ;  but 
these,  as  far  as  I  have  traced  them,  have  always  been  with 
the  license  of  the  Crown,  and  they,  therefore,  still  left  the 
Sovereign  the  fountain  from  which  the  honour  flowed  to 
the  alienee.     And  whatever  may  have  been  in  very  early 
times  the  indissoluble  union  of  the  land  and  the  dignity,  it 
seems  that  alienations  afterwards  took  place  without  trans- 
ferring  the  dignity,  which  remained  with  the  original  pos- 
sessor and  his  descendants.    This  is  stated  in  a  passage 
from  Selden,  printed  by  the  Claimant  himself,  in  his  Sup- 
plemental Case,  p.  93,  in  these  words : — **  The  like  is  to 
be  said  of  the  baronies  also  that  were  of  the  honorary  pos- 
seattons  of  the  antient  Barons,  and  have  been  aliened  by 
them.    For  though  these  often  have  retained  the  name  of 
baronies  in  other  hands,  yet  they  were  so  stiled  but  in  re- 
gard of  their  being  in  truth  honorary  baronies  formerly  ; 
and  their  Barons  became,  upon  such  alienation,  also  Barons, 
by  writ  only  (retaining  their  antient  place  and  dignity), 
because  their  possessions  were  gone,  which,  at  first,  made 
their  ancestors  Barons  by  tenure."     If  this  statement  is 
correct,  it  breaks  in  most  seriously  upon  the  Claimant's 

i4 
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1861.        case;  for  it  shows,  that  so  far  from  his  argument  of  the 

The         inseparable  connexion  of  the  dignity  and  the  lands  in  a 

Px^j^     barony  by  tenure  being  true,  the  dignity  might  remain  to 

the  tenant,  though  he  had  parted  with  the  only  foundation 

CHxuisFoaD.  ^^  which  it  is  said  to  have  been  possible  for  it  to  ha?6 
rested. 

The  doubt  which  has  thus  been  shown  to  hang  over  the 
original  character  of  baronies  by  tenure,  the  absence  of  all 
proof  of  the  dignity  ever  having  passed  to  a  stranger  by  the 
mere  alienation  of  the  lands,  the  necessity,  as  far  as  ap- 
pears, of  a  license  from  the  Crown  before  the  possessor  of 
the  dignity  could  pass  the  ennobling  lands  to  one  of  the 
family,  and  the  instances  alleged  of  the  retention  of  the 
dignity,  with  all  itsr  ank  and  privileges,  after  the  alienation 
of  the  lands  to  which  it  was  annexed,  might  well  justify 
the  language  of  the  Judges  and  the  other  learned  persons 
who  were  consulted  in  the  Fitzwalier  case,  when  they 
said,  '^  that  whatever  pretence  there  might  be  for  presume 
ing  that  there  were  originally  baronies  by  tenure,  yet  that 
baronies  by  tenure  had  been  discontinued  for  many  yearsy 
and  were  then  not  in  being,  and  so  not  fit  to  be  revived  or 
to  admit  any  pretence  or  right  of  succession  thereupon; 
and  that  the  pretence  of  barony  by  tenure  was  therefore 
not  to  be  insisted  on." 

But  the  Claimant  says  that  these  learned  persons  were 
in  error  in  saying  that  baronies  by  tenure  were  not  in  being ; 
for  that  although  they  had  very  generally  disappeared,  yet 
that  there  were  three  of  such  baronies  in  existence  at  the 
time  of  the  passing  of  the  12  Charles  2,  viz.,  Arumdd, 
Abergavenny^  and  his  own  Barony  of  Berkeley.  It  is 
not  my  intention  to  occupy  the  time  of  the  Committee 
by  going  in  detail  into  these  three  surviving  instances 
of  baronies  by  tenure.  But  as  the  Claimant  insists 
that  the  proviso  in  the  statute  of  Charle$  2  (which  will  pre- 
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sently  be  considered)  was  specially  directed  to  the  case  of        1891. 
tbese  three  baronies,  it  is  necessary  yery  shortly  to  examine         The 
their  position  at  the  passing  of  that  statate.  SmS^ 

With  respect  to  Arundel  it  is  unnecessary  to  go  into        

the  antecedent  history  of  the  title  prior  to  the  Act  of  q^ 
3Car.  ly  c  vf.    The  proceedings  in  the  reign  of  Hairy  6  do 
not  appear  to  have  been  very  narrowly  watched  or  at  all 
oppoaedy  but  it  is  not  improbable  tliat  from  time  whereof 
memory  did  not  ran,  the  name  and  title  had  been  united 
and  annexed  to  the  Castle,  Honor  and  Lordship  of  Arundel 
by  the  owners  in  soccession  having  invariably  borne  the 
title.     Without,  however,  considering  whether  the  pre- 
scrqytive  title  thus  claimed  was  a  barony  by  tenure  or  not, 
it  18  surely  unnecessary  to  go  back  to  the  previous  state  of 
thii^  when  the  whole  question  was  set  at  rest  by  the 
statute  of  Charlee  1.    After  this  statute,  Arundel  ceased 
to  be  a  prescriptive  earidom  or  barony  by  tenure,  the 
rights  of  all  future  owners  of  the  property  being  regulated 
bjf  the  Act  of  Pazlianient.    The  oliject  of  the  Act  was  to 
prevent  the  dignity  being  impoverished,  and  for  this  pur- 
pose to  annex  its  possessions  for  its  support  and  mainte- 
laooe,  which  were  to  be  inalienable.    This  is  shown  by 
the  recital,  **  Whereas  the  large  revenues  that  were  in 
fonner  tymes  w<»it  to  suj^iort  the  said  title,  name,  and 
dignitie  have,  in  the  latter  ages,  beene  dismembred  and 
diminislied  by  divers  and  sundrie  alienations,  and  in  future 
times  may  be  much  more  lessened,  yf  due  prevencon  bee 
ix)t  th^eof  had,  which  can  no  waie  so  well  be  had  as  by 
annexing  as  well  of  the  said  Castle,  Honor  and  Lordshipp  as 
akoe  divers  others  of  the  baronies,  lordshippes,  manors, 
bndfl,  tenements,  and  hereditaments  of  the  said  Earle 
lioein  moiooned,  to  be  annexed  to  the  said  title,  name, 
aod  dignitie  of  Earl  of  Armnddt,  in  such  sort  as  that 
heieafier  the  said  Castle,  Honor  and  Lordshif^^  and  other 
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tbe  baronies^  mannors^  landes,  tenements^  and  heredita- 
ments so  menconed  to  be  annexed,  may  contynuallie  re- 
maine  to  those  of  the  bloud  of  the  said  Earle  that  shall 
hereafter  as  aforesaid  have,  use,  and  enjoy  the  title,  name, 
and  dignitie  of  Earle  of  Arundell,  that  soe  they  may  the 
better  support  the  said  titles,  names,  and  dignities,  and  be 
the  more  able  to  serve  your  most  excellent  Majestie,  your 
heires,  and  successors  in  their  rancke  and  qualitie."  So 
that  the  title  of  Arundel  does  not  depend  upon  tenure,  but 
the  castle  and  lands  are  brought  into  indissoluble  union 
with  the  title  by  legislative  enactment 

With  respect  to  the  title  of  Abergavenny ^  another  sup- 
posed barony  by  tenure,  it  cannot  possibly  affect  the  pro- 
priety of  the  opinion  on  the  Fitzwalter  case,  because, 
whatever  it  may  have  been  originally,  by  the  proceedings 
in  the  reign  of  James  1,  all  idea  of  foimding  a  claim  to 
the  dignity  on  the  ground  of  tenure  must  have  been  for 
ever  abandoned.  No  such  claim  was  likely  to  be  put  for- 
ward by  the  descendant  of  the  heirs  male  who  had  claimed 
the  barony  as  a  barony  by  tenure,  because  he  was,  upon  the 
compromise  which  was  made,  restored  to  the  rank  and 
place  which  the  Lords  of  Abergavenny  had  originally 
enjoyed.  The  question  could,  therefore,  only  be  raised  &fle^ 
wards  by  an  alienee  of  the  lands,  and  with  what  prospect 
of  success  the  proceedings  themselves  and  the  want  of 
authority  to  support  such  a  transfer  of  the  dignity  may 
enable  us  to  conjecture  without  much  diflSculty. 

It  only  remains  to  consider  what  was  the  position  of 
Berkeley  at  the  time  when  the  opinion  that  baronies  t>7 
tenure  were  not  then  in  being  was  delivered.  It  must-fc^ 
conceded  that  Berkeley  v99A  a  possession  held  originally 
per  Baroniam,  as  the  amount  of  the  relief  paid  for  >t 
clearly  shows,  and  that  the  Lords  of  Berkeley  sat  in  P^'- 
liament  during  many  of  the  early  reigns.    The  barc^^iy 
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afterwards  fell  into  abeyance,  but  in  the  9  Hen.  6,  a  new        J861 
writ  was  issued  to  James  de  Berkeley ^  who  was  i 
possession  of  the  castle.    There  are  no  means  of 
taining  whether  that  writ  was  issued  as  of  right,  by 


of  the  tenure  of  the  lands,  or  whether  it  was  of  grace  and  Chklmbiobd. 

iavour  to  the  heir  male  of  an  ancient  family.     But  in  the 

reign  of  Henry  7,  the  Marquess  of  Berkeley^  in  pursuance 

of  an  agreement  with  the  King,  entailed  the  castle  and 

barony  of  Berkeley ^  after  a  limitation  to  himself  and  the 

heirs  of  his  body,  to  the  King  and  the  heirs  male  of  his 

body,  with  remainder  to  his  own  right  heirs.     Under  this 

limitation,  the  barony  was  in  the  Crown  for  a  period  of 

more  than  sixty  years,  until  the  death  of  Edward  6.   During 

the  greater  part  of  this  time  no  one  sat  in  Parliament  as 

Baron  of  Berkeley ;  and  it  is  not  unfairly  aigued  that  this 

arose  from  its  being  a  barony  by  tenure,  and  that  the  title 

was  suspended  while  the  castle  was  in  the  King's  hands. 

Bat  during  this  period  Maurice  Berkeley^  who  would  have 

been  entitled  to  the  castle,  and  with  it  (as  it  is  asserted) 

to  the  barony,  consented,  after  some  hesitation,  to  accept 

anew  writ  of  summons  from  King  Henry  8,  as  Baron  of 

Berkeley.    Under  this  writ,  the  descendants  of  Maurice 

were  allowed  the  ancient  precedence  which  was  enjoyed 

by  the  Lords  of  Berkeley  from  the  first  writ  which  issued 

to  them  in  the  23  Ed.  1.    When  the  family  was  restored 

to  the  possession  of  the  castle,  there  was  no  occasion  to 

challenge  the  right  to  the  dignity  by  reason  of  the  tenure 

of  the  lands.    And  there  is  consequently  an  absence  of 

evidence  that  this  right  continued  to  subsist  after  the 

accepteuice  of  the  barony  by  the  writ  of  Henry  8. 

It  was  necessary  to  consider  the  position  of  these  sup- 
posed baronies  by  tenure,  because  the  Claimant  asserts 
that  the  proviso  in  the  1 1th  section  of  tlie  12  Car.  2  was 
inserted  with  a  special  regard  to  these  titles.    From  the 
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1861.        review  which  I  have  taken  of  them,  it  seems  highly  im- 
The         probable  that  they  should  have  been  in  the  contemplation 
p^]^^     of  the  legislature  at  all,  or  if  they  were,  that  any  rights  to 
—        the  extent  insisted  upon  could  ever  be  meant  to  be  pre- 
Chslmsford.   served  and  perpetuated.    And  it  appears  to  me  that  the 
proper  view  of  the  effect  of  the  saving  clause  is  totally  dif- 
ferent from  that  for  which  the  Claimant  contends.    For 
the  purpose  of  determining  its  correct  construction  it  may 
be  assumed  that  some  baronies  by  tenure  were  still  in 
existence.     In  the  course  of  the  argument  the  Claimant 
alleged,  that  the  privilege  of  being  summoned  to  Parlia- 
ment was  so  intimately  blended  with  the  tenure,  that  if  it 
were  severed  from  it,  the  tenure  would  no  longer  remaia 
By  the  same  reason  if  the  tenure  were  abolished,  the  privi- 
lege must  cease  with  it.    Now  the  principal  object  of  the 
Act  was  to  put  an  end  to  all  tenures  by  knight  service, 
amongst  which  were  included  tenures  per  Baronuun,  which 
the  Claimant  alleges  to  have  been  tenure  by  knight  service     J 
with  the  privilege  of  being  a  member  of  the  great  coudcH      j 
of  the  nation.    The  legislature  must  have  been  awsiei 
that  with  the  abolition  of  the  tenure  all  its  incidents  must 
fall ;  and  therefore  to  prevent  any  prejudice  to  perBom 
having  titles  dependent  upon  the  tenure  (if  any  such  there 
were)  it  inserted  a  clause  which  would  give  them  all  the 
protection  they  required,  without  extending  the  benefit 
beyond  the  necessity.    It  was,  therefore,  provided  that 
''  neither  the  Act  nor  anything  therein  contained,  should 
infringe  or  hurt  any  title  of  Honor,  feudal  or  other,  by 
which  any  person  hath  or  may  have  right  to  sit  in  the 
Lords'  House  of  Parliament,  as  to  his  or  their  title  of 
Honor  or  sitting  in  Parliament,  and  the  privilege  belong- 
ing to  them  as  Peers."    What  is  preserved  by  this  clause, 
is  "the  title  of  Honor,  by  which  any  person  hath  or  may 
have  right  to  sit  in  Parliament"    The  effect  of  the  danse. 
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therefore,  is  to  prevent  the  title  which  depended  upon  the        J^« 
tenure  from  being  lost  to  the  possessor,  by  taking  away  the         The 
foimdation  on  which  it  rested.    It  virtually  transforms  a     Pbxraob. 
barony  by  tenure  into  a  barony  by  writ    The  only  diffi-         £^ 
cnl^  which  can  possibly  be  suggested,  arises  upon  the  Chblmhouk 
refere&ce  to  the  person  who ''  may  have  right  to  sit  in 
Picrliament"  by  the  feudal  title.     I  should  be  disposed  to 
eoostrue  these  words  as  extending  to  preserve  not  only 
Ae  right  of  the  then  possessor  of  the  title,  but  the  rights 
of  all  his  descendants,  who  would  have  succeeded  to  the 
tide  if  the  feudal  possessions  had  been  suffered  to  descend 
to  them.    It  is  unreasonable  to  put  the  large  construction 
upon  the  words  which  alone  can  serve  the  purpose  of  the 
Qaimant,  and  to  suppose  an  intention  on  the  part  of  the 
kgifllature  to  preserve  the  right  to  any  possible  alienee  who 
migfat  thereafter  become  possessed  of  the  lands.    As  such 
•n  alienee  could  previously  only  have  acquired  the  title  by 
transfer  of  the  tenure  to  him,  it  would  be  quite  inconsistent 
for  the  I^;islature  to  have  abolished  the  tenure,  and  yet  to 
have  continued  the  dependent  title  in  favour  of  a  future 
contingent  owner  of  the  lands. 

Even  then,  if  it  had  been  clearly  established,  not  only 
tiiat  Berkeley  was  a  barony  by  tenure,  but  that  it  had  un- 
interruptedly preserved  all  its  qualities  and  privileged 
incidents,  down  to  the  12  Car.  2,  still,  as  that  Act  took 
tway  an  territorial  baronies,  and  made  the  titles  dependent 
upon  them  to  be  merely  personal,  the  present  claim  was 
&TI8  deprived  of  all  foundation  on  which  it  could  previously 
We  stood ;  and  the  Act  itself,  in  my  opinion,  furnishes  a 
complete  answer  to  the  whole  case  of  the  Claimant 

Lord  WemUydaU: 

My  Lords,  in  this  case,  I  was  present  during  a  part  of        Lord 
Ac  argument  of  the  most  learned  and  able  counsel  in  favour     ^^]|^^' 


142 


CASES  IN  THE  HOUSE  OF  LORDS. 


1861. 

The 
Bbbxklbt 
Pbkragb. 

L^ 
WmsiBT- 

DALB. 


The 
Craibmjls, 


of  the  Petitioner,  but  ditring  a  part  only,  and  I  heard  no 
part  of  the  answer  on  the  part  of  the  Crown ;  and,  there- 
fore^  m  a  case  of  so  much  importance,  requiring  so  much 
accurate  and  close  investigation^  I  do  not  feel  that  I  am  in 
a  position  to  offer  any  advice  to  the  Committee  upon  the 
subject ;  but  I  may  say  this,  that  having  considered  the 
case  during  the  progress  of  the  argument,  the  part  which  I 
heard,  and  having  now  heard  the  learned  opinions  of  my 
noble  and  learned  friends  who  have  addressed  the  Com- 
mittee, it  would  be  wrong  in  me  to  say  that  I  entertain  any 
doubt  upon  the  question,  so  far  as  I  have  formed  any 
opinion. 

The  Chairman  (Lord  Redesdale) : 

My  Lords,  as  I  concur  in  the  decision  come  to  by  the 
noble  and  learned  Lords  who  have  spoken,  that  the 
Claimant  is  not  entitled  to  a  writ  of  summons,  as  Baron 
Berkeley  by  tenure  of  the  Castie  and  Honor,  I  should  not 
have  troubled  your  Lordships  with  any  observations  on 
the  subject,  if  I  agreed  with  all  the  reasons  given  for  such 
decision,  or  if  those  reasons  appeared  to  me  to  refute  the 
arguments  and  evidence  brought  before  us  in  support  of 
the  claim,  on  all  points. 

The  right  to  a  peerage  is  not  to  be  set  a»de,  because 
the  granting  it  on  the  grounds  on  which  it  is  claimed 
would  afford  an  inconvenient  precedent  The  law  by 
which  that  right  is  to  be  tried  is  that  of  usage  and  record 
only ;  and  when  the  Claimant  gives  evidence  of  these  ia 
his  favour,  I  do  not  think  that  his  request  is  unreasonable, 
that  when  we  refuse  to  admit  his  claim,  we  should  say 
when  and  under  what  circumstances  the  usage  which  be 
has  shown  to  have  once  existed,  ceased. 

It  has  been  laid  down  by  the  Atiorney  General,  and 
assented  to  by  some  noble  and  learned  lords  who  h&^ 
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preceded  me,  that  the  Barony  of  Berkeley^  to  which  Mow- 
rice  Berkeley  was  summoned  to  Parliament  by  the  writ  of 
23  Ed,  ly  is  subject  to  the  ordinary  conditions  of  a  barony 
by  writ,  and  that  on  the  death  of  Thomas^  Lord  Berkeley ^ 
in  the  fifth  of  Henry  5,  it  went  to  his  daughter  and  sole 
heiress,  and  is  now  in  abeyance  between  the  heirs  of  her 
daughters  and  co-heiresses.  It  appears  to  me,  however, 
most  indisputably,  from  the  evidence  before  me,  that  the 
countess  did  not  inherit  the  barony ;  but  that  it  went  to 
nkamas's  nephew,  and  heir  male.  Sir  James  Berkeley,  who 
also  inherited  the  Castle  of  Berkeley  under  a  settlement 
made  with  license  from  the  Crown  by  bis  great  grand- 
fiither. 

The  Claimant  alleges  that  the  barony  is  his,  because  the 
castle  was  his.  He  has,  I  think,  proved  that  Berkeley  was 
an  ancient  territorial  barony ;  that  the  territorial  baronies 
of  Chreystock  and  Abergavenny  passed  by  legal  transfer 
with  the  license  from  the  Crown,  required  at  the  time  for 
alienation  to  other  persons  than  the  heirs  of  the  original 
grantee ;  and  that  the  inheritance  of  the  Barony  of  Beifi" 
epsriwas  transferred  by  settlement,  with  like  consent,  from 
an  existing  heir  general  apparent  to  heirs  male.  And  I 
farther  think,  that  he  has  shown  that  the  Barony  of 
Berkeley f  in  like  manner,  in  the  reign  of  Henry  5,  passed 
under  an  entail  made  in  that  of  Edward  3  to  heirs  male, 
to  the  exclusion  of  the  heir-general.  In  proof  that  it 
should  be  sttU  held  to  exist  as  a  barony  by  tenure,  he  relies 
mainly  on  the  cases  of  the  Earldom  of  Arundel,  and  the 
Barony  of  Abergavenny,  on  both  of  which  we  have 
laboured  treatises  in  supplement  to  his  own  case.  These 
cases  having  been  decided  by  this  House,  they  must  be 
held  of  great  importance  in  determining  the  law  of  usage. 

It  appears  to  me,  that  there  is  nothing  in  the  decision  of 
the  House  in  the  Arundel  case  which  tends  to  establish 
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the  present  claim.    There  has  always  been  this  marked 
distinction  between    earldoms  and    territorial   baronies. 
The  grant  of  an  earldom  conferred  a  seat  in  Parliament 
And  precedence,  from  the  date  of  the  instrument,  conferring 
the  Earldom  without  any  regard  to  writ  of  summons,  or 
sitting,  has  always  been  allowed  by  this  House.    As  re- 
gards baronies,  although  the  writ  may  have  been  un- 
questionably issued  on  account  or  the  land  barony  possessed 
by  the  person  to  whom  it  was  directed,  precedence  from 
the  date  of  the  writ  has  alone  been  admitted  by  this  House, 
and  not  from  that  of  the  grant  of  the  barony.    The  writ 
has  always  been  considered  by  this  House  as  necessary  to 
the  existence  of  the  Parliamentary  barony,  and  the  source 
and  evidence  of  its  existence.     This  fact  is  of  the  utmost 
importance  in  relation  to  the  Arundel  case.    The  question 
which  the  House  had  to  decide  was  how  that  earldom 
originated.     It  is  dear  that  no  instrument,  creating  it,  ever 
existed.    The  claim  of  John  Fitzalan  was :   ''  That  his 
ancestors,  Earls  of  Arundel,  Lords  of  the  Castle,  Honor, 
and  Lordship  of  Arundel^  have  had  their  place  to  sit  in  the 
Parliaments  and  Councils  of  the  noble  progenitors  of  oar 
Lord  the  King,  from  time  whereof  memory  runneth  not^ 
by  reason  of  the  Castle,  Honor,  and  Lordship  aforesaid.** 
Now,  if  this  statement  meant  that  all  his  ancestors  who 
had  held  the  castle,  &c.,  had  been  Earls  of  Arundel^  it  was 
not  true.    The  first  two  possessors  of  them  of  his  own 
name  were  not  Earls  of  Arundel,  as  is  most  clearly  showo 
in  the  evidence  before  us ;  and  the  House,  after  stating 
his  claim,  carefuUy  abstained  from  admitting  that  all  his 
ancestors  who  had  held  the  castle  had  been  Earls  of 
Arundel.    They  found  only  that  ^^  Richard,  cousin  and  one 
of  the  heirs  oiHugh  de  Albini,  some  time  Earl  o(Arundd$ 
was  seised  of  the  said  castle,  &c.,  and  by  reason  of  the 
possession  thereof,  without  any  other  reason  or  creatioi^ 
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was  Earl  of  Arundely  and  peacefully  possessed  the  same 
without  any  challenge,  claim,  or  hindrance.*'     A  writ  of 
summons  cannot  create  an  Earldom.    There  was  no  patent, 
or  other  instrument  creating  that  of  Arundel ;  and,  in  the 
absence  of  any  other  reason  or  creation,  for  Richard  to  have 
the  place  and  seat  as  Earl  of  Arundel  in  the  Parliaments 
and  Councils  of  the  King  without  challenge,  the  House 
resolved  that  he  was  entitled  to  it  by  tenure  of  the  castle. 
This  could  not  have  occurred  with  a  barony,  as  the  writ 
onder  which  the  person  or  his  ancestors  had  been  sum- 
moned would,  in  default  of  any  other  instrument  of  crea- 
tion»  have  been  held  to  be  the  reason  for  and  creation  of  the 
barony.     The  Earldom  of  Arundel  is  a  case  by  itself,  and 
affords  no  precedent  for  any  other.     That  many  baronies 
by  tenure  have  existed  is  admitted,  and  that  they  were 
recognised  by  the  general  law.  No  other  Earldom  by  tenure 
has  ever  been  recognised ;  and  the  claim  of  John  Filzalan 
to  it  w€is  therefore  a  claim  by  particular  prescription,  dif- 
fering from,  and  not  affording  any  precedent  for,  a  claim 
founded  on  general  law.     I  would  only  farther  observe,  as 
regards  this  Earldom,  that  the  objections  to  the  existence 
of  such  an  honour  by  tenure,  slated  by  the  noble  and 
learned  Lords  who  have  addressed  the  House,  were  then 
felt  to  be  so  strong,  that  its  existence  by  tenure  was  put 
an  end  to  by  Act  of  Parliament ;  and  at  the  present  time, 
consequently,  there  is  no  Earldom  by  tenure  existing. 

I  now  proceed  to  consider  the  case  of  baronies  by  tenure. 
The  earliest  records  of  Parliamentary  summons  show  that 
persons  who  did  not  possess  such  baronies  were  summoned 
together,  and  had  equal  voice  in  Parliament  with  the  Mor 
jwes  Barones;  thougii  the  evidence,  we  have  received 
shows  that  there  was  for  some  time  a  distinction  between 
them  in  other  respects.  This  distinction  by  degrees  passed 
away,  and  the  right  of  summons  in  respect  of  tenure  ceased 
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1861.         also :  and  I  propose  now  to  show,  from  the  evidence  be- 
The  fore  us,  when,  as  it  appears  to  me,  that  the  latter  ceased. 

Peeraok!^         So  long  as  these  baronies  could  not  be  alienated  without 
license  from  the  Crown,  the  objections  to  them,  so  ably 

r^M.-JL.^     stated  by  the  noble  and  learned  Lords,  did  not  exist  There 
would,  therefore,  be  every  reason  to  expect  that,  when  a 
fine  was  made  the  legal  penalty  for  their  alienation  without 
license,  instead  of  forfeiture,  a  change  would  take  place  also 
in  the  privileges  of  Parliament,  and  of  nobility  attached  to 
them.    This  alteration  of  the  law  with  respect  to  forfeiture 
on  alienation  took  place  in  the  reign  of  Edward  3.     From 
the  commencement  of  the  reign  of  his  successor  a  great 
change  in  regard  to   the  baronage   unquestionably  took 
place,  as  is  noticed  in  the  Peerage  Reports,  and  by  the 
Attorney  General  in  his  argument  on  this  occasion.    As 
regards  the  particular  point  I  am  now  discussing,  this 
change  is  admitted  by  the  learned  counsel  for  the  Claimant, 
whose  information  on  such  subjects  is  justly  acknowledged 
to  be  very  great.     In  page  19,  Supplemental  case,  note  Pi 
it  is  remarked,  that  "  The  distinction  between  the  Lords  of 
Parliament  who  held  by  barony  and  the  Lords  of  Parlia- 
ment who  were  not  Barons  by  tenure,  was  certainly  main- 
tained until  the  close  of  the  fourteenth  century,  and  pro-, 
bably  only  ceased   when  the  dignity  of  Baron  with  a 
seat  in  Parliament  was  granted  by  letters  patent,  from 
which  time   such  distinction  could  not  be  maintained.'' 
Baronies  by  patent  were  first  granted  by  Richard  2 ;  and 
it  appears  to  me  that  the  evidence  before  us  shows,  1st, 
that  no  settlement  or  conveyance  of  any  territorial  barony 
made  after  the  commencement  of  that  reign  has  ever  been 
recognised  by  this.  House  as  determining  the  descent  of 
such  barony  as  a  Parliamentary  barony  and  title  of  nobility ; 
and,  secondly,  that  settlements  made  before  that  date,  with 
license   from    the  Crown,   did    determine    such  descent, 
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and  that  the  House  has  recognised  their  validity  for  this 
purpose.  If  su(*h  shall  prove  to  be  the  case,  the  question 
as  to  when  baronies  by  tenure  ceased  to  exist  will  be  satis- 
factorily answered  ;  and  it  will  be  clear  that  from  the  time 
of  Richard  2  baronies  became  a  personal  right  vested  in 
the  heirs  general  of  the  person  summoned,  or  in  the  heirs 
under  any  subsequent  settlement  made  with  license  from 
the  Crown  before  the  commencement  of  that  reign. 

All  will  admit  that  the  careful  search  made  for  evidence 
in  support  of  this  claim  during  the  long  period  it  has  been 
at  different  times  before  the  House,  has  secured  to  us  every 
document  of  importance  by  which  it  could  be  supported. 
No  evidence  could  be  more  generally  known,  or  more  easily 
procured  if  it  existed,  than  that  of  the  admission  by  this 
House  of  any  settlement  made  subsequent  to  the  reign  of 
Bdward  3  determining  the  succession  to  any  barony ;  but 
none  has  been  produced  (except  those  relied  on  in  the 
Ahergaoeimy  and  Berkeley  Peerages,  which  I  propose  to 
show  have  not  been  recognised  by  this  House),  although 
the  production  of  such  would  have  tended  materially  to 
support  the  claim. 

It  is  clear  that  if  such  a  transfer  of  a  peerage  by  the  con- 
veyance of  a  land  barony  could  have  been  made,  when 
Hcense  from  the  Crown  for  such  alienation  was  no  lonsrer 
necessary,  it  is  a  very  improbable  thing  that  nothing  of  the 
sort  should  have  occurred  during  many  centuries.  The 
necessities  of  one  man,  the  dislike  of  his  heir  by  another, 
with  the  power  of  alienating  by  a  grant  in  reversion  after 
his  own  death,  whims,  and  preferences  of  various  kinds, 
and  the  high  price  which  would  have  been  capable  of  being 
obtained  for  such  a  barony,  must  have  led  to  some  transac- 
tion of  the  kind  having  taken  place,  and,  of  necessity,  to 
its  having  been  recorded,  had  the  thing  been  possible.  I 
think,  therefore,  that  if  I  show  that  neither  William  Beau^ 
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champs  settlement,  nor  the  Marquess  oi Berkeley's^  has  been 
recognised  by  this  House  (which  I  will  treat  of  in  discus- 
sing the  next  point)^  the  first  point  I  have  undertaken  to 
establish,  namely,  that  no  settlement  or  conveyance  of  any 
territorial  barony  made  after  the  commencement  of  the 
reign  of  Richard  2,  has  ever  been  recognised  by  the  House 
as  determining  the  descent  of  such  barony  as  a  Parliamen- 
tary barony,  is  proved  by  default  of  any  evidence  existing 
of  even  one  such  transaction. 

The  second  point  I  have  raised,  that  a  settlement  of  a 
territorial  barony  made  before  the  reign  of  Richard  2  has 
determined  the  descent  of  a  Peerage,  and  has  been  ad- 
mitted by  the  House  to  do  so,  appears  clearly  in  the  Aber- 
gavenny  case.  In  the  precedence  allowed  to  the  barony  in 
James  1  st*s  time,  it  was  determined  by  this  House  that  the 
entail  of  this  barony  by  Hastings^  Earl  of  Pembroke,  on 
William  Beaucliamp,  in  26  Ud.  3,  conveyed  his  own  place 
and  precedence  in  Parliament  in  right  thereof,  and  that 
the  writ  to  William  Beauchamp  in  the  reign  of  Richard  2 
did  not  create  a  new  barony. 

Mr.  Fleming  greatly  relied  on  what  occurred  in  relation 
to  the  barony  on  the  death  of  William  Beauchamp,  as 
proving  that  it  was  by  tenure.  William  Beauchamp  had 
rightly  or  otherwise  (for  this  appears  to  have  been  disputed), 
made  a  settlement  of  the  castle,  &c.  on  himself  and  his 
wife,  and  their  heirs  male,  and,  failing  such,  on  his  brother, 
the  Earl  of  Warunck,  and  his  heirs  male.  On  his  death, 
in  12  lien.  4,  1411  (not  1410,  as  stated  in  the  pedigree), 
his  son  was  fourteen  years  old,  and  consequently  came  of 
age  in  1418,  5  Hen.  5.  He  was  not  summoned  to  the 
Parliament  which  met  in  7  Hen.  6,  but  was  created  Earl 
of  Worcester  next  year.  Mr.  -F/ewiw^,  relying  on  the  mis- 
taken date  of  his  father's  death,  stated,  that  he  was  of  age 
and  might  have  been  summoned  in  4  Hen.  5  also,  which 
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tpparently  he  coald  not    The  omission  of  a  summons  to 
one  Parliament  cannot  be  relied  upon  as  proving  much ; 
bat  Mr.  Fleming  urges  that  he  was  not  entitled  to  receive 
one,  because  he  was  not  seised  of  the  castle.     He  died 
during  his  mother's  Ufetime,  leaving  an  infant  daughter, 
whoy  before  her  grandmother's  death,  was  wife  of  Edward 
Kmlley  though  at  that  time  only  sixteen  years  of  age. 
The  castle  was  taken  possession  of  by  the  Earl  of  Warunck 
under  protest  from  Edward  Neville^  and  held  for  four  years, 
and  on  his  death  it  went  to  his  son,  who  was  made  Duke 
of  Warwick^  and  was  the  most  powerful  Peer  of  his  day. 
NevVIe  and  his  wife  somehow  got  possession  of  the  castle, 
and  apparently  durii^  that  possession,  their  son  was  bom. 
The  Duke  turned  them  out,  and  died  in  possession,  leaving 
an  only  daughter.     Neville  and  his  wife  again  entered,  and 
were  again  turned  out  "  by  colour  of  an  inquisition,"  and 
the  Duke*s  daughter  Anne  put  in,  on  whose  death  the 
castle  fell  into  the  hands  of  the  King,  by  whom  it  was 
granted  to  Neville^  his  wife  having  died  a  short  time  before. 
All  this  appears  in  the  license  from  the  Crown  to  Edward 
Neville  in  27  Hen.  6.     In  29  Hen.  6  he  was  summoned  to 
Parliament  as  Lord  Abergavenny. 

On  these  events  Mr.  Fleming  says,  "he  could  not 
have  been  summoned  in  any  but  the  territorial  title.  It 
could  not  be  by  reason  of  any  personal  dignity  which  might 
have  been  vested  in  his  wife,  because,  though  during  the 
lifetime  of  a  Peeress,  the  Crown  might  summon  her  hus- 
band into  her  barony,  the  moment  she  died  the  power  deter- 
mmed.  Such  was  found  to  be  the  law  in  the  Dacre  case 
in  the  reign  of  James  1."  This  appears  to  me  to  be  a 
bcorrect  statement  of  that  case.  Lady  Dacre' s  husband 
claimed  to  be  summoned.  This  House  came  to  no  decision 
on  his  petition,  though  it  was  before  the  House  several 
years.    Lady  Dacre  died,  and  her  son  was  immediately 
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summoned  to  Parliament,  which  of  course  put  an  end  to  the 
father's  claim.  But  TAr^Fleminff  well  knows  that  the  right 
to  summons  jure  uxoris  had  practically  come  to  an  end  long 
before.  There  is,  I  believe,  no  instance  of  one  being  ad- 
mitted since  the  time  of  Henry  7.  The  House  of  Lords 
in  the  reign  of  James  1  probably  considered  that  the  time 
from  the  last  case  might  scarcely  be  long  enough  to  declare 
the  claim  barred  by  non-usage,  and  defeated  it  by  delay* 
But  in  the  time  of  Henry  6  there  is  no  doubt  that  a  Peer- 
age was  considered  in  the  light  of  a  real  estate,  in  which  a 
tenancy  by  courtesy  existed,  and  that,  particularly  where 
there  was  issue,  the  husband  had  a  right  to  it  fi)r  his  life. 

With  regard  to  Neville's  wife  not  having  been  acknow- 
ledged Lady  Abergavenny  while  she  had  not  possession  of 
the  castle,  I  would  remark,  that  at  that  time  of  transition 
from  one  system  to  another,  there  may  have  been  a  ques- 
tion whether  the  land  and  the  heirship  must  not  be  com- 
bined to  perfect  the  right  to  the  Parliamentary  barony ; 
and  that  there  were  doubts  on  the  subject  is  very  strongly 
confirmed  by  the  well-known  patent  of  the  Barony  of 
De  Vlsle.  This  uncertain  state  of  Peerage  law,  and  the 
strong  influence  of  the  Earl  and  Duke  of  Warwick,  may 
have  prevented  her  rights  being  acknowledged.  One 
point  is  very  certain :  there  is  no  record  that  any  other 
person  during  that  time  was  recognised  to  have  the  Parlia- 
mentary barony  by  writ  from  the  Crown,  or  by  admission 
to  this  House,  as  Lord  Abergavenny;  and  the  evidence  on 
which  Mr.  Fleming  relies,  as  proving  that  Neville  was 
summoned  in  riglit  of  tenure,  and  not  of  any  personal 
dignity  in  his  wife,  if  carefully  examined,  tells  the  other 
way.  He  pleads  that  Neville  was  not  summoned  till 
29  Hen.  6,  and  that  he  was  then  summoned  because  be 
had  obtained  possession  of  the  castle  from  the  Crown  by 
the  licence  before  mentioned  in  27  Hen,  (5.     Then,  if  |X)S- 
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session  of  the  castle,  was  the  foundation  of  his  right  to  sum- 
monsy  why  was  he  not  summoned  to  the  Parliament  which 
met  in  28  Hen.  6,  when  he  was  seised  of  it  ? 

Bat  there  is  a  point  to  which  1  would  direct  your  Lord- 
ships* attention,  as  clearly  proving  that  he  was  acknow- 
ledged to  have  become  a  Peer  in  right  of  his  wife's  per- 
sonal dignity  some  time  before,  for  he  is  called  Lord 
Abergavenny  in  the  license  which  granted  him  the  castle 
his  wife  having  survived  the  Duke  of  Warwick  about  two 
years.  Why  he  was  not  summoned  before  the  29  Hen,  0, 
cannot  now  be  determined.  It  only  shows  that  at  that 
time  there  was  great  irregularity  in  that  respect ;  and  it 
accounts  also  for  William  Beaachump'Q  son  not  having  been 
sammotied  to  the  first  Parliament  which  met  after  he  was 
of  age,  one  year  only  before  he  was  created  an  Earl. 

1  will  now  direct  your  Lordships'  attention  to  the  manner 
in  which  these  facts  prove  the  position  I  have  engaged  to 
maintain,  namely,  that  there  is  no  record  of  the  Crown  or 
Parliament  ever  having  acknowledged  the  effect  of  any  set- 
tlement of  a  territorial  barony,  made  after  the  commence- 
n»nt  of  the  reign  of  Richard  2,  determining  the  right  to  the 
Parliamentary  barony.  From  William  Beauchampj  who  was 
samnioned  as  Lord  Abergavenny,  in  right  of  the  entail  made 
by  the  Earl  of  Pembroke  in  48  Ed.  3,  there  is  no  summons 
to  any  one  as  Lord  Abergavenny  before  his  granddaughter's 
and  sole  heiress's  husband  was  summoned,  in  29  Hen,  6, 
in  right  of  the  courtesy  then  existing. 

1  am  therefore  justified  in  asserting,  that,  so  far  as  this 
House  is  concerned,  there  is  no  record  that  the  Parlia- 
mentary barony  was  conveyed  from  the  right  heirs  under 
the  Earl  of  Fembroke^s  settlement  by  the  entail  made 
by  William  Beauchamp  of  the  territorial  barony  ;  and  that 
though  Neville  and  his  wife  were  kept  for  several  yerjs  from 
the  enjoyment  of  their  just  rights,  yet,  when  they  were 
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acknowledged,  there  is  evidence  that  it  was  first  as  a  per- 
sonal, and  not  as  a  territorial  dignity.  From  that  sum- 
mons in  29  Hen.  6,  no  question  arises  as  to  the  descent  of 
the  barony  till  the  death  of  Henry  Neville  Lord  Aberga- 
venny y  in  1587,  when  the  well-known  contest  arose  for  it 
It  is  unnecessary  to  describe  at  length  what  then  took 
place,  as  the  details  must  be  familiar  to  all  your  Lordships* 
It  is  evident,  from  the  proceedings  in  the  Ahtrgavtnny 
case,  that  the  majority  of  the  Peers  felt  anxious  to  give 
the  barony  to  the  heir  male ;  and  if  they  had  been  pre- 
pared to  accept  the  interpretation  of  all  that  occurred 
between  the  death  of  William  Beaitchamp  and  the  writ  of 
summons  to  Edward  Neville^  which  Mr.  Fleming  has 
given,  and  to  agree  that  ff^lliam  Beauchamp*s  entail  deter- 
mined the  heirship  to  the  barony,  they  had  only  to  declare 
it  to  be  a  barony  by  tenure,  and  their  object  would  have 
been  secured  in  a  far  more  intelligible  manner  than  it  was 
ultimately,  and,  be  it  remembered,  with  no  objectionable 
consequences,  except  as  to  the  precedent  it  would  have 
afforded,  as  the  castle  and  honour  were  under  a  strict  Par- 
liamentary entail  on  the  heir  male,  which  exists  to  the 
present  day.  But  the  House  would  not  resolve  that  there 
\A  as  such  a  thing  as  a  barony  by  tenure,  even  under  such 
temptation ;  and  the  legal  opinions  were  too  strong  in 
favour  of  the  right  being  with  the  heir-general  to  justify  a 
decision  for  the  heir  male,  unless  by  tenure.  They  refused 
to  recognise  the  will  of  George,  Lord  Abergaoennyy  or  the 
Act  of  Parliament  which  superseded  it,  as  governing  the 
descent  of  the  barony,  which  would  have  given  it  to 
Neville  as  of  right;  and  finding  that  one  of  the  claimants 
was  a  coheir  of  the  barony  of  Le  Despenser,  which  had 
been  long  in  abeyance,  they  resolved  to  put  the  barony  of 
Abergave/tvy  into  a  (till  then  unknown)  sort  of  abeyance, 
by  informing  the  Crown  that  they  could  not  determine 
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which  of  the  claimants  was  entitled  to  it ;  the  intention  of 
the  House  being,  that  this  barony  should  be  thus  placed 
abo  at  the  disposal  of  the  Crown,  who  should  restore  one 
to  each  claimant ;  all  parties  concerned  apparently  concur- 
ring in  this  iUegal  job.    James^  who  loved  a  joke,  showed 
his  opinion  of  die  arrangement  by  declining  to  determine 
the  abeyances  himself,  and  by  allowing  the  Peers  to  give» 
if  they  chosp,  the  Barony  of  Le  Deapenser  to  Neville  and 
his  heirs  male,  who  had  no  claim  to  that  barony  at  all,  im- 
plying thereby  that  he  had  just  as  much  right  to  it  as  he 
had  to  the  Barony  of  Aberffavenny.     An  arrangement, 
therefore,  was  come  to  which  was  not  creditable  to  the 
House,  and  which  certainly  could  never  be  proposed  at  the  * 
present  day.    The  manner  in  which  both  peerages  were 
awarded  by  restitution  is  a  proof  that  the  House  was  re- 
solved not  to  declare   Abergavenny  to  be  Neville's  by 
tenure,  and  the  precedence  allowed  to  Le  Despenser  over 
it,  proves  that  its  existence,  as  a  Parliamentary  barony,  was 
only  allowed  to  date  from  the  writ  to  the  first  of  the  lords 
Hastings,  who  became  possessed  of  the  territorial  barony 
of  Abergavennyy  and  who  was  the  first  possessor  of  it  who 
had  received  a  vmt  of  summons  to  Parliament. 

The  other  case  in  which  the  House  has  allowed  a  settle- 
ment made  before  Ricliard  2  to  determine  the  inheritance 
to  the  barony,  is  the  Barony  of  Berkeley.  As  I  have  before 
mentioned,  Thomas  Lord  Berkeley,  who  died  in  35  Ed,  3, 
entailed  in  23  Ed.  3,  with  license  from  the  Crown,  the 
castle,  &c.,  to  his  heirs  male ;  and  on  the  death  of  his 
grandson  Thomas,  without  male  issue,  in  1417,  5  Hen.  5^ 
the  barony  went  to  the  heir  male.  I  consider  this  settle- 
ment to  have  been  recognised  by  the  House  on  account  of 
the  precedence  allowed  to  the  Lords  Berkeley,  which  clearly 
lias  always  been  earlier  than  the  summons  to  the  heir  male 
m  0  Hen.  5.     The  Claimant  urges  that  the  settlement 
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PsBRAOB.     castle,  to  the  Crown,  to  the  exclusion  of  the  heir  of  line. 
-—  The  first  proceedings  under  that  settlement  favour,  to 

Chaibmak.  some  extent,  such  a  conclusion,  as  Mauricef  the  next 
brother  of  the  Marquess,  viras  never  summoned  to  Parlia- 
ment. His  son,  Maurice,  was  summoned,  and  we  have 
evidence  of  his  having  scrupled  to  take  the  honour,  as  it 
was  intimated  that  he  was  to  sit  as  junior  Baron.  This  is 
all  that  occiurred  which  supports  the  idea  of  the  barony 
being  attached  to  the  castle,  and  that  the  settlement  of  the 
Marquess  determined  the  right  to  it  We  find  that  Alauria 
considered  himself  entitled  to  the  old  barony,  though  he 
had  not  the  castle,  and  that  his  advisers,  eminent  lawyers, 
concurred  with  him  in  that  opinion,  and  informed  him  that 
**  divers  Lords  would  have  him  labour  for  that  precedence.'^ 
His  legal  friends,  however,  recommended  a  conti-ary  course, 
*'  as  peradventure  he  should  have  a  more  convenient  time 
hereafter  than  now."  When  we  consider  that  Henry  8  was 
not  a  very  safe  King  to  offend,  and  that  the  Peera  were 
then  beginning  to  move  in  the  matter  of  their  privileges, 
and  later  in  the  reign  obtained  the  Act  for  placing  the 
Peers,  which  secured  to  all  their  rightful  precedence,  the 
prudence  of  the  advice,  and  the  important  bearing  it  has 
on  the  case,  will  be  understood. 

Maurice  died  without  issue ;  a  few  years  after  his  death, 
his  brother  Thomas  appears  to  me  unquestionably  to  have 
had  his  claim  to  the  ancient  peerage  allowed,  although  the 
castle  was  still  in  the  Crown.  Mr.  Fleming  admits  that  be 
was  Lord  Berkeley  two  or  three  years  before  the  writ  ol 
summons  was  issued  to  him,  and  endeavours  to  account 
for  it  by  saying  that  he  may  have  been  invested  as  Baron 
by  a  new  creation  at  the  earlier  time.  As,  however,  there 
is  no  evidence  of  investiture  in  this  case,  his  admission  to 
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the  old  barony  is  the  fkr  more  probable  interpretation  to        1B61. 
pat  on  the  occurrence ;  and  this  is  confirmed  by  what  took         The 
place  afterwards.    The  Journals  do  not  afford  any  evidence     p^JJ^^ 
of  the  attendance  and  placing  of  Peers  during  his  life,  but         — — 
his  son  was  summoned  on  his  death,  and  certainly  had  the     CiiAimMAjr. 
phce  of  the  old  barony.  This  is  disputed  by  Mr.  Fleming ^ 
although  he  is  constrained  to  admit  that  he  had  high  pre- 
cedaace,  which  he  contends  must  have  been  by  favour  of 
the  Crown,  for  no  other  reason  than  that  he  finds  that 
the  placing  of  some  other  Barons  was  not  in  strict  accord- 
ance with  the  rights  of  their  respective  peerages.   In  early 
times,  however,  the  placing  of  the  old  Barons  was,  in  this 
respect,  very  irregular,  and  it  may  be  questioned  whether 
all,  even  now,  enjoy  their  just  precedence.     But  when  we 
find  Thomas  Lord  Berkeley  placed    fourth   Baron    next 
bebw  Lord  Zauche,  and  retaining  that  place  during  the 
whole  of  the  only  Parliament  he  lived  to  attend,  and  that 
his  son,  when  he  came  of  age,  and  took  his  seat,  in  4  th  and 
5th  Philip  and  Mari/y  having  inherited  the  castle  on  the 
deathof  jEIito/ire?  6,  was  placed  also  below  Lord  Zouche 
the  first  day,  and,  though  moved  above  him  for  about  a 
month,  was  placed  below  him  again,  and  that  he  and  his 
sQccessors  remained  in  that  placing  from  that  time,  it  is 
i^npossible  to  come  to  any  other  conclusion  than  that  the 
place  assigned  to  his  father,  in  25  Hen.  8,  was  tlint  of  the 
old  barony,  although  he  did  not  possess  the  castle. 

It  appeai-s,  therefore,  certain  that  the  settlement  of  the 
castle  by  the  Marquess,  in  the  reign  of  Henry  7,  was  ulti- 
niately  held,  both  by  the  Crown  and  by  this  House,  not  to 
affect  the  settlement  of  the  barony  made  by  Thomas  with 
license  from  Edward  3,  and  under  which  I  am  induced  by 
fte  evidence  to  think  that  the  barony  is  still  held,  as  being 
^e  last  instrument  which  has  determined  the  succession 
tuit 
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1861.  In  the  opinion  given  by  the  Judges  in  the  FitztoaVer 

The  case  I  fully  concur.     The  Peers,  however,  acted  rightly 

l^iAG^     in  not  allowing  the  decision  of  the  Privy  Council  on  that 

; opinion  to  bind  them,  but  when  they  determined  the  pre- 

Chaibmaic.    cedence  they  confirmed  it.     This  case  is  conclusive  on  the 
point  I  contend  for,  that  no  Parliamentary  Barony  has 
ever  been  acknowledged  by  this  House  to  have  existed 
prior  to  its  first  writ  of  summons,  whether  that  writ  was 
issued  to  the  holder  of  a  land  barony  or  not.     Robert 
FitzwalteTj  who  was  first  summoned  23  Ed.  1,  was  grand- 
son and  heir  of  Robert  Fitzwaltery  the  marshal  of  the  army 
of  Barons  who  obtained  Magna  Charta  from  King  John. 
Of  the  earlier  existence  of  his  land  barony  there  was, 
therefore,  the  clearest  proof  and  most  noted  public  evi« 
dence.     That  the  writ  was  issued  to  his  grandson,  as  pos- 
sessing that  barony,  there  can  be  no  doubt     The  claimant 
of  the  barony,  in  the  reign  of  Charles  2,  was  heir  general 
of  the  first  Robert ,  as  well  as  of  the  grandson,  but  the  pre- 
cedence  allowed  was  only  that  of  the  grandson.     It  is 
contended,   that  this   was  because  the  land  barony  had 
passed  away  from  the  heir  general.     Be  it  so ;  but  then 
how  did  he  get  the  precedence  of  the  grandson  who  was 
summoned  in  right  of  it  ?     The  first  summons  to  Berkeley 
is  like  that  to  Fitzwalter  in  23  Ed.  1.     Both  those  sum- 
monses were  directed  to  the  holders  of  land  baronies  as 
such.     The  heir  of  Fitzwalter  is  admitted  by  this  House 
to  be  entitled  to  the  barony  in  which  Fitzwalter  was  sum- 
moned, although  the  land  barony  was  not  his.     How, 
then,  can  we  decide  that  the  heir  of  Berkeley  is  not  en- 
titled to  tlie  barony  in  which  Beikeley  was  summoned, 
although   the   land  barony  is  not  his?     The  Fitzwalter 
case,  unless  it  can  be  impugned  as  an  unjust  decision,  must 
govern  the  other. 

The  precedence  in  the  Abergavenny  case  affords  farther 
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support  to  the  fact  of  no  earlier  date  having  been  allowed 
by  this  House  to  a  barony  commencing  in  tenure  than  the 
first  writ  of  summons. 

I  will  not  trouble  your  Lordships  by  entering  farther 
into  detail,   but  will  only   add,    that  having  given  the 
strictest  attention  to  the  evidence  and  the  arguments  of 
the  counsel  on  both  sides  in  this  case,  I  find,  that  in  the 
Abergavenny  case,  brought  specially  to  our  notice  in  sup- 
port of  the  present  claim,  the  barony,  created  by  the  writ 
of  Edward  1,  passed  under  the  entail  of  the  territorial 
barony  made  by  the  Earl  of  Pembroke^  with  license  from 
Edward  3,  to   William  Beauchamp  and  his  heirs.    That 
this  entail  was  confirmed  by  Richard  2,  by  summoning 
WxViam  Beauchamp  to  ParUament  as  Lord  Abergavenny. 
That   William   Beauchamp  made  a   new  entail   of   the 
territorial  barony  on  himself  and  his  wife,  and  their  heirs 
male,  and,  in  default  of  such,  to  his  brother,  the  Earl 
of  Warwick,  and  his  heirs  male.     That  no   person  was 
ever  summoned  to  Parliament  claiming  under  that  settle- 
ment as  Lord  Abergavenny.     That  the  first  summons  of  a 
Lord  Abergavenny  to   Parliament  after    William  Beau- 
ciflwp,  who  inherited  under  the  Earl  of  Pembroke's  entail, 
was  Edward  Neville,  who  claimed  by  courtesy  (as  then 
allowed)  the  barony  to  which  his  wife  was  heir  under  that 
entail.     That,  consequently,  the  settlement  of  William 
Beauchamp  was  never  confirmed  by  any  writ  of  summons 
from  the   King  in  accordance  with  it,   or  admitted  as 
affecting  the  inheritance  of  the  Parliamentary  Barony  by 
this  House.     That  in  1603  this  House  refused  to  admit 
Gtarge  Lord  Abergavenny's   will,   settling  the  territorial 
barony,  or  even  the  Act  of  Parliament,  which  also,  with  the 
consent  of  this  House  and  the  Crown,  settled  it,  as  determin- 
"^  the  descent  of  the  Parliamentary  Barony,  by  refusing 
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to  give  the  barony  to  Edward  Neville  in  right  of  such  will 
or  Act  of  Parliament.  That,  as  regards  the  Barony  of 
Berkeley y  tl)e  entail  of*  the  territorial  barony  or  heirs  male 
by  Thomas  Lord  Berkeley y  with  license  from  Edward  3, 
was  confirmed  by  the  writ  of  summons  to  James  Lord 
Berkeley,  9  Hen.  5.  That  the  entail  of  the  territorial 
barony,  made  by  the  Marquess  Berkeley,  in  Henry  7, 
though  it  had  the  effect  of  keeping  the  true  heirs  out  of 
their  rights  for  some  years,  was  ultimately  held  not  to 
affect  the  succession,  as  proved  by  Thomas  Lord  Berkeley, 
having  become  Lord  Berkeley  two  or  three  years  before  he 
was  summoned,  and  by  the  House,  in  the  place  which  we 
know  was  allowed  to  his  son,  neither  of  them  being  in 
possession  of  the  territorial  barony. 

With  these  facts  before  us,  I  must  come  to  the  conclu- 
sion, that  the  entail  in  the  will  of  Frederick  Augustus 
Earl  of  Berkeley,  cannot  be  held  to  have  transferred 
the  Parliamentary  with  the  territorial  barony  to  the 
Claimant. 

I  have  tried  this  claim  by  the  law  of  usage  and  record 
only,  and  find  that  they  both  deny  the  existence  of  baronies 
by  tenure  at  the  present  time,  and  prove  that  (even  with  the 
license  of  the  Crown)  no  transfer  of  a  Parliamentary 
Barony  can  be  now  made  by  any  settlement  of  the  terri- 
torial barony  from  the  heirs  entitled  to  succeed  to  it  at  the 
commencement  of  the  reign  of  Richard  2. 


It  was  proposed  to  resolve, — 

That  it  is  the  opinion  of  this   Committee,  That  th^ 
Right   Honourable  Sir   Maurice   Frederick  FltzhardUfg^ 
Berkeley,   k.C;B.,  hath  not  made  out  his  claim  to  th^ 
title,  honour,  and  dignity  of  Baron  Berkeley,  of  Berkeley' 
Castle,  in  the  county  of  Gloucester. 
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On  the  question  being  put, —  18C1. 

It  was  resolved  in  the  afRrmative.  The 


The  Chairman  was  ordered  to  report  the  said  Resolution 
to  The  House. 

The  Resolution  of  the  Committee  was  reported  to  and 
adopted  by  The  House  on  the  28th  February  (a). 

Lords'  Journals,  28th  February  1861. 

(a)  On  the  8th  Febmary  18G1,  the  Claimant  presented  a  petition 
toibeHooae  stating  that  he  conceived  misapprehension  existed  as  to 
nine  of  the  precedents,  and  that  it  was  essential  that  he  shoidd  have 
the  opportunity  of  removing  the  same :  that  farther  precedents  had 
been  discovered  which  he  was  dosiroiis  to  lay  before  the  Committee, 
and  he  therefore  prayed  to  be  allowed  to  lay  an  additional  case  on  the 
ttble  of  the  House.  These  additional  precedents  were  alleged  to  prove 
thit  the  Crown  could  validly  grant  to  a  person  the  power  of  nominating 
biisacceflsor  to  a  peerage,  that  dignities  were  appurtenant  to  landed 
(itates  and  might  pass,  by  conveyances  and  settlements,  to  strangers 
M  well  as  to  members  of  the  settlor's  family,  and  were  not  extin- 
guished by  such  conveyances.  In  a  paper  printed  at  the  same  time 
it  was  stated  that  in  the  following  ca8i:s,  Botetourt^  in  1764 ;  AirUe^ 
101812;  Lavaty  in  1831 ;  Hastings,  in  1841  (8  CI.  &  F.  166),  and 
Fernet,  in  1854;  thb  additional  evidence  had  been  received  after 
the  aiguments  on  both  sides  had  been  concluded. 

The  House  ordered  the  petition  to  lie  on  the  table. 
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Bertram  Hindmarsh 
Margaret  Charlton 


-  Appellant. 

-  Respondent 


To  make  a  valid  subflcription  and  attestation  to  a  will  there  must  be 
either  the  name  of  the  witness  or  some  mark  intended  to  represent 
it.  A  correction  of  an  error  in  a  previous  writing  of  his  name, 
or  his  acknowledgment  of  it,  or  the  adding  of  a  date  to  it,  will  not 
be  sufficient  for  that  purpose. 

The  signature,  or  acknowledgment,  of  the  testator  must  be  made  in 
the  presence  of  two  witnesses,  present  at  the  time,  and  they  must, 
after  he  has  so  signed,  or  so  acknowledged  his  signature,  subscribe 
the  will  in  his  presence. 

A  testator  produced  his  will  to  A.y  and  signed  it  in  A7s  presence. 
A,,,  whose  name  consisted  of  four  words,  the  first  of  which  began 
witli  ^'  /*,*'  then,  in  the  testator's  presence,  signed  his  own  name, 
but  by  accident  left  his  first  initial  letter  uncrossed,  so  that  it  stood 
as  if  it  was  ^*  71"  He  afterwards  advised  the  testator  that  there 
ought  to  be  two  witnesses  to  the  will,  and  in  the  afternoon  of  the 
same  day,  B,  being  present,  the  testator  produced  his  will,  and 
showed  and  acknowledged  his  signature  in  the  presence  of  both  A, 
and  B,  B,  then  wrote  his  name,  and  at  his  desire  A.  added  the 
date,  and  then  observed  and  corrected  the  first  initial  of  his  own 
name  by  crossing  the  7,  and  so  making  it  F : 

Held,  affirming  the  judgment  of  the  Probate  Court,  that  the  will 

was  not  duly  attested  within  the  1  Vid.  c.  26,  s.  9. 
'  No  misconduct  was  imputed  :  no  costs  were  given. 


The  Respondent  had  instituted  a  suit  in  the  Probate 
Court  against  the  present  Appellant,  for  the  purpose  of 
obtaining  letters  of  administration  of  the  personal  estate  of 
Joseph  Hindmarsh,  deceased,  who  died  on  the  26th  De- 
cember, 1857,  leaving  her,  his  sister  (married  to  Thomas 
Charlton),  his  next  of  kin.  She  alleged  that  her  brother 
died  intestate.  The  Appellant  pleaded  that  the  brother 
did  not  die  intestate,  but  on  the  I7th  December,  1867,  made 
and  duly  executed  a  will^  under  which  the  Appellant 
claimed  as  residuary  legatee.     The  parties  being  thus  at 
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issue,  the  Court  of  Probate  made  an  order  for  trial,  and         1801. 
the  issue  came  on  for  trial  at  the  Durham  Spring  Assizes     Hindmarsh 
Id  1859,  before  Mr.  Justice  Byles;  when,  under  the  direc-     Chabltok  * 
tion  of  the  learned  Judge,  the  jury  returned  a  verdict  for 
the  Defendant,  declaring  the  will  to  have  been  duly  exe- 
cuted, but  leave  was  reserved  to  the  Court  of  Probate  to 
«iter  the^  verdict  for  the  Plaintiff  in  the  suit,  that  Court 
being  at  liberty  to  draw  inferences  of  fact,  if  it  should 
think  fit  to  do  so.     A  motion  for  that  purpose  was  accord- 
ingly made  before  the  Judgh  Ordinary,     The  notes  of  the 
evidence  taken  at  the  trial  were  furnished  by  Mr.  Justice 
Btfleif  and   were  to  the    following   effect:  —  Dr.    Blair 
White,  a  physician  at  Newcastle^  said,  "  I  attended  •/b«<yA 
Eindmarsh,     On  the  17th  December  1857,  I  went  into 
EvudmarsKs  bed-room;   t\*o  papers  were  produced   by 
the  housekeeper  in  the  presence  of  Hindmarsh.      Mr. 
WUton^  the  other  medical  attendant,  was  present     I  gave 
the  papers  into  HindmarsKs  hands,  and  asked,  if  that  was 
his  signature  ?     Hindmarsh  put  on  his   spectacles,  exa- 
mined the  paper  and  the  signature,  and  said,  ^  Most  de- 
cidedly, this  is  my  handwriting,  and   this   is  my  will.' 
This  was  in  the  presence  of  Mr.  H'ikon  and  myself.     I 
took  the  will  from  Hindmarsh*&  hand  and  signed  it  in  that 
room.    I  remember  Mr   Wiison  signing  the  date,  because 
I  requested  him  to  do  so."     Mr.  Frederick  William  Na- 
poleon Wilson^  surgeon,  said,  "  On  the  forenoon  of  the 
17th  December  1867  I  saw  Mr.  Hindmarsh.    I  was  asked 
by  him  to  sign  his  will  as  a  witness,  and  the  will  was 
brought  out,  both  parts.     He  looked  at  it,  and  said,  that 
was  his  will.      I  wrote  at  the  bottom,  *  Witness  to  the 
above  will  and  testament  and   signature/  and  then  my 
name,  *  Fred.  Wm.  Nap,  Wilson^  on  both  papers.     In  the 
afternoon.  Dr.  White  came.     In  the  room  Dr.  White  ex- 
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amined  the  patient  as  to  his  health.    The  doctor  and  I 
then  went  into  the  other  room,  where  we  had  a  consulta- 
tion.    I  had  suggested  to  Hindmarsh  before  we  left  the 
room,  that  he  had  better  have  another  witness.     Dr.  White 
took  the  will  in  his  hand^  and  we  went  back  to  the  room 
where  Hindmarsh  was.     Dr.  White  asked  Hindmarsh^  if 
that  was  his  will  ?     He  said,  *  Well,  I  can't  see  very  well, 
get  me  my  spectacles.'    The  housekeeper  gave  him  his 
spectacles,  and  he  sat  up  in  the  bed^  and  looked  at  the 
paper^  and  said,  *  Yes,  that  is  my  will,  and  this  is  my  sig- 
nature.'    At  a  small  table,  at  the  head  of  the  bed,  and 
close  to  the  bed,  Dr.  White  signed  his  name.     After  he 
had  signed  it,  I  took  the  papers  and  went  across  to  the 
window,  where  there  was  another  table,  and  sat  down  in 
an  arm-chair;   and  then,  after  some  conversation  about 
the  date  being  added,  I  distinctly  remember  retouching 
my  name,  by  putting  a  cross  on  the  F  on  the  paper  which 
is  uppermost,  and  then  I  added  the  date  in  both  wills,  and 
then,  I  believe,  the  documents  were  both  given  to  the 
housekeeper."     On  cross-examination,  he  said,  "  I  very 
often  omit  to  put  a  cross  at  all,  and  where  I  find  it  has  not 
been  done  I  always  put  it.     I  had  noticed  the  omission  of 
the  cross*     I  had  always  been  in  tlie  habit  of  supplying  the 
omission.    This  was  merely  in  pursuance  of  my  habit  .... 
I  thought  it  was  better  to  complete  the  name.     I  thought 
adding  the  date  was  equal  to  a  repetition  of  the  signature. 
I  think  I  had  no  other  intention.     It  was  by  the  date  I 
intended  to  repeat  my  signature.     My  sole  object  was  to 
supply  the  omission,  to  make  the  name  complete.     I  was 
attesting  the  will,  and  I  thought  it  necessary  to  have  a 
complete  signature.     My  object  was  to  make  the  signature 
of  the  morning  complete." 

The  cause  was  heard  before  the  Judge  Ordinary,  and 
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on  the  18th  May  1858,  judgment  was  pronounced  io 
iayour  of  the  Plaintiff  in  the  suit,  on  the  ground  that  the 
&cts  proved  did  not  amount  to  a  due  attestation  of  the 
will  according  to  the  provisions  of  the  1  Vict.  c.  26  (/i). 
The  verdict  for  the  Defendant  was,  therefore,  ordered  to 
be  set  aside,  and  a  verdict  entered  for  the  Plaintiff.  This 
was  an  appeal  against  that  decision. 

Mr.  MoNisty  and  Mr.  Heath  for  the  Appellant : 

The  will  was  duly  executed.  An  attestation,  which  is 
the  most  important  part  of  such  a  proceeding  (6),  was  com- 
plete. Both  the  witnesses  were  present  when  the  testator 
acknowledged  his  signature.  Both  saw  it,  and  one  of 
them  had  previously  seen  it  made.  The  signature  to  the 
will  need  not  be  made  by  the  testator  in  the  presence  of 
the  two  witnesses ;  it  is  sufficient  if  he  acknowledges  it  in 
their  presence^  and  if  they  attest  his  making  or  acknow- 
ledgment of  it,  ElUs  V.  Smith  (c).  He  did  acknowledge  it 
here,  and  then  Dr.  Wliite  fully  signed  it,  and  Mr.  Wilson 
signed  it  too,  for  though  he  did  not  at  that  moment  com- 
pletely re-write  his  name,  which  he  had  written  in  the 
morning,  finding  he  had  not  made  a  perfect  signature,  he 
made  it  perfect  by  adding  a  cross  to  the  first  letter.  The 
attestation  was,  therefore,  perfect.  Before  the  statute  of 
Victoria  a  power  to  be  exercised  by  a  will  *^  signed,  sealed, 

(a)  S.  9.  "  That  no  will  shall  be  valid  unless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  mentioned  (that  is  to  say)  :  it 
BhaU  be  mgned  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  hb  presence,  and  by  his  direction  ;  and  such  signa- 
tuTo  shall  be  made  or  acknowledged  by  the  testator  in  the  presence 
ot  two  or  more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  presence  of  tha 
testator,  but  no  form  of  attestation  shall  be  necessary." 
(J)  2  BL  Com.  307.  (c)  1  Ves.  J.  11. 

l2 
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HlNDHARSH 

Charlton. 


and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,"  was  held  to  be  satisfied  as  to  its 
mode  of  execution  by  an  attestation  in  this  form,  '*  Witness 
C.  B.y  E.  B.,  A.  B.;'  Burdett  v.  SpiUhury  (rf).  In 
Hudson  V.  Parker  (e),  the  signature  of  the  witnesses  was 
held  not  to  be  sufficient  only  because  they  had  not  seen 
that  of  the  testator,  which  was  purposely  concealed  from 
them. 

VVTiat  was  the  object  of  the  Legislature  ?  It  was  to  protect 
ti  testator  by  securing  the  means  of  knowing  that  a  paper 
purporting  to  be  a  will,  was  really  the  will  of  the  person 
making  it.  To  attain  that  object,  the  recent  statute  requires 
that  the  witnesses  ^^  shall  attest,  and  shall  subscribe  the  will 
in  the  presence  of  the  testator:"  that  was  done  here.  It  is  not 
necessary  that  the  witness  should  know  that  the  paper  is  a 
will.  If  a  man  having  a  conscientious  scruple  about  attest- 
ing wills,  should  duly  put  his  name  to  a  paper,  which  was 
in  fact  a  will,  it  would  be  sufficient  as  an  attestation.  White 
V.  The  Trustees  of  the  British  Museum  (/).  If,  therefore, 
there  was  a  physical  subscription  in  tlie  presence  of  the 
testator,  the  intention  of  the  person  who  made  it  need  not  be 
considered.  There  was  such  a  subscription  here.  A  cross 
instead  of  a  name  is  a  sufficient  signature,  and  under  the 
Statute  of  Frauds  that  was  held  to  be  sufficient  without 
showing  that  the  person  who  made  the  cross  was  unable 
to  write  his  name,  Baker  v.  Dening  {g).  Here  was  a  name 
written,  and  then  a  cross  added,  not  perhaps  as  a  substitute 
for  a  name,  but  for  the  purpose  of  perfecting  the  name  and 
identifying  the  subscriber.  (Tlie  Lord  Chancellor  referred 
to  Casement  v.  Fulton  {h).)    That  case  has  been  doubted. 


(d)  10  Clark  &  Fin. 

(e)  1  Robertson,  14. 
(/)  6  Bing.  510. 


340.  (g)  8  Ad.  &  El.  04. 

(h)  6M00.P.C.  Cas.130. 
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JauUs  T.  Jackson  (t).    There  a  testator  having  written  hit        1861. 
irilly  produced  it,  with  his  signature  attached,  to  T.  C,  who   Hindmarsh 
nbscribed  it,  and  then,  by  the  testator's  desire,  T.  C.  called     q^J^jq^ 
in  W.  R.y  from  whom  the  testator  desired  to  conceal  the 
fiict  that  it  was  his  will;  the  testator  said  nothing,  but 
placed  his  arm  lengthwise  over  the  paper,  allowing  the  sig- 
nature only  to  be  seen.     W.  R.  subscribed  it.     On  appeal 
it  was  held  that  both  the  witnesses  having  seen  the  testa- 
tor's  signature  there  had   been    a  sufficient    execution. 
[The  Lord  Chancellor  :  Has  it  ever  been  decided  what  is 
the  effect  of  tracing  a  name  over  again,  without  writing 
it?] — ^Yes.     In  Playne  v.  Scriven  (j),  it  was  held  that 
tracing  over  again  with  a  dry  pen  was  not  subscribing,  but 
merely  acknowledging  the  signature.     But  here  something 
was  written,   something  which,   if   no  name  had   been 
written,  would  have  been  treated  as  a  signature.      And 
then,  too,  the  date  was  added   by  Mr.  Wilson^  which 
showed  his  intention  to  be  that  what  be  then  did  should 
be  his  perfect  subscription  and  attestation  of  the  will. 

The  Solicitor-General  (Sir  W.  Atherfon),  and  Dr. 

Spinks,  for  the  Respondents : 

The  words  of  the  statute  must  be  exactly  complied  with, 

or  the  whole  proceeding  will  be  invalid.     In  the  case  of 

James   Byrd  (A),  where  the  witnesses  first  wrote  their 

names  and  then  the  deceased  wrote  bis,  the  application  for 

probate  was  rejected.     In  Moore  v.  King  (/),  the  testator 

signed  a  codicil  in  the  presence  of  his  sister,  who,  at  his 

deare,  attested  and  subscribed  it.     On  a  subsequent  day, 

when  a  third  person  was  present,  he  desired  his  sister  to 

bring  him  the  codicil  and  requested  this  other  person  to 

(0  6Note8 Ecc.Ca8.Supp. p.  1.         (*)  3  Curt.  117. 
(i)  1  Robertson,  772.  (/)  Id.  243. 
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^^*  attest  and  subscribe  it,  saying,  in  the  presence  of  both, 
HniDMARsa  and  pointing  to  the  signature,  ^'  This  is  a  codicil  signed  by 
(^HABXTON.  n^ysclf  and  my  sister,  as  you  see ;  you  will  oblige  me  if 
you  will  add  your  signature,  two  witnesses  being  neces- 
sary." The  other  person  did  so  in  the  presence  of  both,  the 
sister  pointing  out  her  own  signature  and  saying,  "  There 
is  my  signature,  you  had  better  place  yours  underneath." 
The  sister,  however,  did  not  re-subscribe  the  will,  and  the 
attestation  was  held  insufficient.  The  authority  of  that 
case  cannot  be  doubted,  and  it  governs  the  present 

The  only  real  question  here  is,  whether  the  addition  by  Mr. 
Wibotiy  of  the  cross  and  the  date  in  the  presence  of  Hud- 
marsh  and  of  Dr.  Whit€y  can  be  considered  a  subscription 
and  attestation  within  the  statute.  It  cannot  be  so  treated. 
Crossing  a  ^  or  dotting  an  t,  though  required  to  make  a 
perfectly  written  signature,  is  not  in  itself  a  signing  of  the 
will.  Nor  does  adding  a  date,  or  a  word  which  is  not 
part  of  a  signature  but  of  a  description,  bear  that  character. 
In  Trevanion's  case  (m)  the  word  "  Bristol*^  was  added 
by  one  of  the  witnesses,  but  that  was  held  insufficient 
The  name,  or  something  in  loco  nominis,  must  be  written. 
The  case  of  White  v.  The  Trustees  oj  the  British  Museumj 
was  one  of  the  causes  that  led  to  the  passing  of  the  more 
recent  and  more  strictly  worded  statute,  and  is  of  no 
authority  in  the  present  case. 

Mr.  Manisty  replied. 

The  Lord  Chancellor : 

My  Lords,  these  are  very  distressing  cases  for  Judges 
to  determine.  I  may  honestly  say  that  we  have  a  strong 
inclination  in  our  minds  to  support  the  validity  of  the  will 
in  dispute,  which  the  parties  bond  fide  made,  as  they  b^ 

(m)  2  Robertson,  311. 
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liered,  aocordiiig  to  law,  and  where  there  is  not  the  small-        1861. 

est  fluspicioii  in  the  circumstances  of  the  case.    Bat  we    Hixdmarsb 

must  obey  the  directions  of  the  Legislature,  and  we  are     Cnj^J^i^j^^, 

not  at  liberty  to  introduce  nice  distinctions  which  may 

brii^  about  great  uncertainty   and   confusion.      Having 

heard  the  case   very  lucidly  and  ably  argued   on   both 

sides,  I  am  of  opinion  that  the  learned  Judge  of  the  Court 

below  came  to  a  right  conclusion  in  holding  that  this  will 

was  not  made  in  accordance  with  the  requirements  of  the 

L^islature. 

The  Act  of  the  1  Vici.  c.  26.  s.  9,  requires  that  a  will  to 
be  valid  ''  shall  be  signed  at  the  foot,  or  end  thereof,  by 
the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time ;  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  pre- 
sence of  the  testator."  It  is  settled  by  the  case  of  White 
T.  The  British  Museum  (n)  and  other  decisions  to  the  same 
effect,  that  after  the  will  has  been  signed  or  acknowledged 
by  the  testator  in  the  presence  of  both  the  witnesses,  there 
must  be  the  subscription  of  the  witnesses  in  the  presence 
of  the  testator.  The  question  in  this  case  is,  whether  that 
which  took  place  was  a  subscription  of  the  witnesses,  whose 
subscription  is  in  question,  or  not  ?  I  will  lay  down  this  as 
my  notion  of  the  law:  that  to  make  a  valid  subscription 
of  a  vntness,  there  must  either  be  the  name  or  some  mark 
which  is  intended  to  represent  the  name.  But  on  this 
occasion  the  name  is  not  written,  nor  do  I  think  that  there 
was  anything  written  that  was  meant  to  represent  the  name. 
The  horizontal  stroke  made  by  the  witness  was  merely  in- 
tended to  perfect  the  letter  *'  i^"  in  the  same  manner  as  if  he 
bad  perfected  the  letter  "  i"  by  putting  a  dot  over  it,  which 

(fi)  6  Bing.  810. 
l4 
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1861.  he  had  not  dotted  in  the  morning.  Now  can  that  be  con- 
Hindu AB8H  sidered  as  amounting  to  a  subscription  ?  It  was  an  acknow- 
Chablton.  ledgment  by  him  of  his  former  signature  written  in  the  morn- 
ing, but  it  is  not  a  new  subscription.  It  has  been  solemnly 
determined  that  an  acknowledgment  by  a  witness  of  his  sig- 
nature is  not  sufficient.  When  I  was  at  the  Bar,  there  was 
a  question  whether  the  acknowledgment  of  the  signature, 
by  a  witness  putting  a  dry  pen  orer  it  would  be  suffi- 
cient, but  since  that  time  it  has  been  decided  that  it 
would  not  be  sufficient ;  but  this  does  not,  in  my  opinion, 
amount  to  a  subscription,  because  whether  the  "«" 
was  dotted,  or  the  horizontal  stroke  was  put  to  the 
"  -F,"  to  perfect  the  word,  it  was  not  intended  that  either 
the  dot  or  the  horizontal  stroke  should  represent  the 
name ;  the  name  was  written  in  the  morning,  and  that 
would  continue  both  till  and  after  the  evening,  as  the  sub^ 
scription  of  the  witness. 

I  regret  very  much  that  we  are  compelled  to  hold  this 
instrument  to  be  an  invalid  will,  but  we  are  constrained  so 
to  do  by  the  Act  of  Parliament ;  and  therefore  I  must 
advise  your  Lordships  that  this  Appeal  be  dismissed. 

Lord  Cranworth  : 

I  concur  with  my  noble  and  learned  friend  in  having  a 
sort  of  personal  feeling  of  reerret  that  this  will  cannot  be 
sustained  as  a  valid  will.  It  appears  to  be  a  reasonable 
will,  and  a  will  as  to  which  there  is  not  the  least  suspicion 
of  anything  like  fraud  or  imposition.  But  for  the  security 
of  mankind,  the  legislature  has  thought  fit  to  prescribe 
certain  forms  and  rules  which  are  necessary  to  be  complied 
with,  in  order  to  authorize  a  distribution  of  property,  diffe- 
rent from  that  which  the  law  would  make  if  there  was  no 
will ;  the  legislature,  in  truth,  on  these  forms  being  com- 
plied with,  putting  into  the  hands  of  tlie  party  who  is 
making  a  will,  power  to  dispose  of  his  property  in  a  way 


I 
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contrary  to  what,  but  for  the  will,  would  be  the  provision         1861. 
of  the  law.     That  it  is  reasonable  that,  under  these  circum-    Hindmarsh 
Btances,  there  should  be  some  rules  to  be  acted  upon,  no     chabLtoic. 
one  can  doubt ;  and  those  rules  being  established,  this 
House,  as  the  ultimate  Court  of  Appeal,  would  be,  I  think, 
ill  discharging  its  duty  to  the  public  if  it  were  to  listen  to 
suggestions  of  minute  differences  which  would  not  meet 
-^e  ordinary  apprehensions  of  mankind,  and  which  would 
jaecessarily  or  naturally  lead  to  great  discussion  and  liti- 
gation. 

It  has  been  determined,  upon  the  construction  of  the 
last  statute,  and  quite  rightly  determined,  that  there  must 
Ix  a  subscription  by  two  witnesses  after  the  testator  has 
signed  the  will  in  their  presence,  or  acknowledged  his  sig^ 
nature  in  their  presence.     In  this  case,  the  testator  acknow- 
ledged his  signature  in  the  presence  of  two  witnesses,  *but 
it  is  certain  that  there  was  not  here  a  subscription,  after  the 
testator  had  so  acknowledged  the  will,  by  Mr.  Wihon,  one 
of  the  witnesses,  unless  his  putting  a  mark  across  the  letter 
*^P"  (or  "  T"  as  it  would  have  stood  without  the  cross) 
amounts  to  a  signature  by  him.     Upon  that  subject,  I 
entirely  concur  with  my  noble  and  learned  friend,  for  I  do 
not  think  that  you  could  suppose  anything  so  absurd  as  that 
when  he  wrote  the   words  Frederick  William  Napoleon 
Wilson  in  the  morning,  he  did  not  mean  that  to  be  his 
signature,  but  that  he  intended  the  mark,  which  he  after* 
wards  put,  to  be  his  signature ;  but  unless  you  suppose 
that,  there  was  no  subscription  by  M  r.  Wilson  after  the 
acknowledgment  by  the  testator,  in  the  presence  of  two 
witnesses,  that  that  was  his  will.     His  putting  the  cross  to 
the  letter  **F''  in  the  afternoon  cannot  be  said  to  be  his 
subscription.    The  acknowledgment  of  his  signature  by  a 
\    testator  is  sufficient,  but  a  witness  stands  in  a  different 
position.    After  the  signature  of  the  will  by  the  testator  his 
^knowledgment  will  do ;  but  by  the  express  terms  of  the 
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1861.        statute,  that  will  not  do  with  regard  to  the  witness.     If 

HiNDMARSH    he  had  said  nothing  at  all,  the  putting  a  mark  across  the 

V.  "F"  might  have  amounted  to  an  acknowledgment  of  his 

signature ;    but  that  will  not  do,  and  yet  the  facts  here 

cannot  amount  to  more  than  that 

Upon  these  short  grounds,  for  the  case  lies  within  a  very 
narrrow  compass,  I  concur  with  my  noble  and  learned 
friend,  that  this  instrument  cannot  be  taken  to  be  a  will 
duly  executed  by  this  alleged  testator. 

Lord  Chelmsford : 

I  regret  to  have  to  agree  with  my  two  noble  and 
learned  friends,  that  the  will  was  not  duly  executed,  as 
required  by  1  Vict.,  c.  26.  To  render  a  will  valid,  the 
signature  or  acknowledgment  of  the  testator  must  be  in 
the  presence  of  two  witnesses,  present  at  the  time,  and 
the  witnesses  must  attest  and  subscribe  the  will  in  the 
presence  of  the  testator.  Now,  upon  witnessing  the  will 
in  the  forenoon  of  the  day  of  its  execution,  Mr.  Wilson 
subscribed  his  name,  intending  that  it  should  be  a 
complete  signature.  It  was,  of  course,  insufficient  as  a 
complete  subscription  under  the  Act,  because  only  one 
witness  was  present ;  and  if  it  had  been  left  without  any- 
thing more  having  been  done  by  Mr.  Wilson^  no  question 
of  the  imperfect  attestation  and  subscription  of  the  will 
could  possibly  have  existed.  And  the  question  is,  whether 
what  was  done  in  the  afternoon,  when  a  second  witness 
was  present,  would  make  a  complete  attestation  and  sub- 
scription. 

Mr.  Wilson  certainly  intended  to  subscribe  as  a  witness 
in  the  afternoon.  But  he  thought  that  adding  the  date 
was  equivalent  to  a  repetition  of  the  signature.  Did 
this  amount  to  a  second  subscription?  Suppose  Mr. 
Wilson  had  not  subscribed  his  name  in  the  morning,  and  in 
the  afternoon  had  merely  put  the  date,  could  that  have 
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been  considered   to  be  such  a  subscription  as  the  Act  irei. 

requires.     The  subscription  must  mean  such  a  signature  as    Hindmarsh 
is  descriptive  of  the  witness,  whether  by  a  mark  or  by     Charltok 
initials,  or  by  writing  the  full  name ;  and  if  the  date  alone 
i¥ould  not  do,  of  what  efficacy  can  it  be  towards  complet- 
ing the  subscription  ? 

If  Mr.  Wilson  in  the  morning  had  left  his  signature 
incomplete  by  the  omission,  for  instance,  of  his  surname 
which  he  had  added  in  the  afternoon,  that  would  have 
been  a  subscription  which  would  have  satisfied  the  requisi- 
tions of  the  Act  For  there  would  really  have  been  only 
one  complete  subscription.  But  the  omission  of  the  cross 
to  the  "jF  "  in  his  Christian  name,  did  not  make  the  signa- 
ture imperfect  For  Mr.  Wilson  states,  that  he  very  often 
omitted  to  put  the  cross  at  all ;  and  he  did  not  add  the 
<nross  to  complete  his  signature,  so  as  virtually  to  subscribe 
anew,  but  merely  in  pursuance  of  his  habit  of  supplying 
the  omission  when  he  noticed  it 

The  words  of  the  Act  appear  to  me  to  be  quite  clear  in 
prescribing  what  shall  be  necessary  to  render  a  will  valid. 
And  of  course  no  equivalent  can  be  substituted  for  its  plain 
requisitions.  However  much,  therefore,  we  may  regret  that 
the  will  of  the  testator  should  be  disappointed  by  an  acci- 
dental omission,  where  all  parties  intended  to  comply  with 
the  directions  of  the  Act,  yet  we  are  bound  by  the  express 
and  clear  language  of  the  legislature ;  and,  however  reluc- 
tantly, we  are  compelled  to  pronounce  the  will  to  be 
invalid. 

The  Lord  Chancellor :   The  Appeal  will  be  dismissed 
>^thout  costs. 
Decree  affirmed,  and  Appeal  dismissed  without  costs. 

Lords'  Journals,  March  II,  I8GI. 
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1860. 
.  Feb  27,  28. 

JVUL 
Uncertain!^. 

Name. 

DescripHon. 

Emdmot. 


Mary  Frances  Tyrwhitt  Drake      -    Appellant 
Frederick  W.  T.  Drake  and  Others  -    Respondent. 

A  name  and  a  description  of  a  legatee  were  given  in  a  will,  which, 
taken  together,  could  not  be  applied  to  any  one  person  ;  evidence 
of  the  state  of  the  family  was  admitted,  and  an  affidavit  of  the 
solicitor  who  prepared  the  will  was  offered  to  show  what  had  beea 
the  cause  of  the  mistake : 

Hbld  that  this  affidavit  was  not  admissible  in  evidence. 

A  testator  devised  a  life  interest  in  an  estate  to  his  **  tister  Maty^ 
Frances  T,  D. :"  he  had  no  sister,  but  he  had  a  sister-in-law,  of  tha^. 
name.  After  making  other  devises  and  bequests,  he  gave  tbe» 
residue  equally  among  four  persons,  one  of  whom  was  thus  nameA^ 
and  described,  **  my  niece  Mary  Frances  T,  2>."  He  had  no  nieo^ 
who  bore  those  two  names  conjointly  ;  he  had  nieces  who  bore  on^ 
or  other  of  those  nanf  es : 

Held,  affirming  the  judgment  of  the  Court  below,  that  the  bequest  as 
to  the  fourth  part  was  void  for  uncertainty. 


Sir  Huffh  Richard  Hoare,  bart.,  deceased,  by  his  will 
dated  25th  April  1864,  after  devising  a  house  in  Eaton^ 
square  to  a  nephew,  gave  a  messuage  and  hereditaments^ 
with  the  furniture  therein,  at  Burnham,  in  the  county  of 
Buckingliam,  to  "my  sister,  Mary  Frances  Tyrwhitt  Drake," 
for  life.  He  then  made  other  devises  and  bequests, 
appointed  Frederick  William  Tyrwhitt  Drake  and  two 
other  persons,  his  executors ;  and  finally  gave  the  residue 
of  his  real  and  personal  estate  to  "  the  said  Frederick 
William  Tyrwhitt  Drake,  John  Palmer^  my  niece,  Mary 
Frances  Tyrwhitt  Drake,  andJiiwe  Labbeit,  equally  between 
them."  The  testator  died  in  January  1857.  At  the  time 
of  his  will  and  his  death,  he  had  no  sister  nor  niece  with 
the  names  of  Mary  Frances  Tyrwhitt  Drake.  His  only 
relation  who  did  bear  those  names  was  the  Appellant,  who 
was  not  his  sister  but  his  sister-in-law,  and  she,  therefore, 
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:laiined  to  be  the  person  intended  by  the  will.    The  claim        18C0; 
disputed,  and  the  Respondents,  the  executors,  in  Octo-      Drake 
^^r  1867,  filed  their  bill  in  Chancery  for  the  purpose  of      Drake, 
liaving  the  question  of  construction  decided.     In  January, 
"3.868,  an  inquiry  was  directed  to  ascertain  who  was, the 
^Xneir-at-law,  who  the  next  of  kin,  and  what  sisters  and 
-^^hafjnieces  there  were  alive  at  the  time  of  the  testator's 
c3eath.     The  Master  found  as  to  the  last  two  subjects  of 
m  nquiry,  that  the  testator  had  only  two  sisters,  Jane  Leth- 
bridge  and  Frances  Ann  Hoare,  and  two  sisters  of  his  wife, 
"xiamely,  the  Appellant,  and  Louisa  Isabella  Partridge,  and 
^even  nieces  of  his  own,  and  twenty-three  nieces  of  his 
^fe,  four  only  of  whom  bore  either  of  the  Christian  names 
^mentioned  in  the  will,  namely,  Frances  Isabella  Drake, 
JUary  Caroline  T.  Drake,  Frances  Charlotte  T.  Drake, 
^and   Mary  Elizabeth  T.  Drake.      The   last-named  lady 
formally  disclaimed  all  interest. 

An  amended  bill  was  then  filed.  Evidence  was  adduced, 
and  amongst  other  affidavits  the  Appellant  proposed  to 
file  an  affidavit  by  Mr.  Henry  Messiter,  the  solicitor  who 
prepared  the  will,  in  which  the  deponent  set  forth  the  in- 
structions he  had  received  for  that  purpose.  On  the  hear- 
ing, this  affidavit  was  rejected  ;  and,  on  the  15th  July  1858, 
the  Master  of  tke  Rolls  declared  that,  according  to  the 
tnie  construction  of  the  will,  the  residue  was  to  be  divided 
into  four  parts,  and  ^'  that  the  gift  of  one  of  such  parts  to 
the  testator's  niece,  *  Mary  Frances  Tyrwhitt  Erake,^  is  void 
for  uncertainty,"  and  decreed  and  gave  directions  accord- 
ingly (a).    The  appeal  was  brought  against  this  decree. 

Mr.  R.  Palmer  and  Sir  H.  Cairns  (Mr.  Surrage  was 
with  them)  for  the  Appellant 

The  Master  of  the  Rolls  rejected  the  affidavit  of  Mr. 
(a)  25  Beav.  642. 
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I860.        Memler^  who  prepared  the  will^  and  whose  affidavit  would 

Drake       ^^^®  cleared  up  any  possible  doubt  on  the  subject  (6). 

^  ••  That  affidavit  ou^cht  to  have  been  received  first,  because  it 

Drake.  ®      .  ... 

explained  how  the  will  came  to  be  in  the  state  in  which  it 

is  now  found ;  and  secondly,  that  on  the  hypothesis  that 
there  are  more  than  two  persons  of  one  name,  it  is  right 
that  there  should  be  evidence  to  show  which  of  the  two 
was  meant.  In  Selwood  v.  Mlldmay  (c),  a  testator  gave 
Four  per  Cent.  Bank  Annuities;  he  had  none,  nor  any 
Four  per  Cent  stock;  but  he  had  Long  Annuities,  and 
evidence  of  the  instructions  he  had  given  for  the  prepara- 
tion of  the  will  was  admitted  by  Sir  R.  Arden,  then 
Master  of  the  Rolls.  That  case  was  criticised  in  Hiscocks 
V.  Hiscoc/is  (d)  as  "  being  only  a  wrong  application  of  the 
facts  to  a  correct  principle  of  law."  But,  in  Lindgren  v. 
Lindffren  (e).  Lord  Langdale  treated  it  as  good  law. 
There  a  testatrix  bequeathed  Three  per  Cent  Consols. 
At  the  date  of  the  will  or  the  death,  she  had  no  such  stork 
in  the  bank  books,  having  a  few  years  before  sold  it  out, 
and  lent  the^money  to  the  Plaintiff,  who  paid  her  the  same 
interest  for  it.  Evidence  was  there  allowed,  to  show  how 
thd  mistake  arose,  and  Lord  Langdale  made  a  Decree  in 
the  same  form  as  in  Helwood  v.  Mildmatfy  the  meaning  of 

{b)  Mr.  Mestiter*B  affidavit,  which  was  printed  in  the  Appendix  to 
the  Case  laid  on  the  Table  of  tlie  House,  said,  that  on  his  last  inter- 
view with  the  testator  about  executing  the  will,  **  when  I  cam«  to 
the  residuary  clause,  I  asked  him  to  whom  he  wished  to  give  his 
residuary  estate,  and  he  said  to  Frederick  William  TyrwhiU  Drahe^ 
John  Palmer^  Miss  Drake  and  Jane  Ldtbett.  I  then  asked  him  whom 
he  meant  by  Miss  Drake^  and  he  answered,  The  person  who  has  the 
life  interest  in  Bumham  Grove :  he  gave  no  farther  description  of  any 
of  those  four  persons ;  in  writing  their  names  in  the  draft,  I  errone- 
ously called  the  said  Mary  Franodi  lyrwhiu  Draie,  the  testator's 
niece,  and  so  misdescribed  her." 

(<?)  3  Ves.  306.  (e)  9  Beav.  368. 

{d)  5  Mer.  &  Wil.  3C3,  370. 


CASES  IN  THE  HOUSE  OF  LORDS.  176 

vrhicby  he  said,  had  been  misapprehended  in  Hiscocks  v.         l^??; 
Siscocks^  and  also  in  Miller  v.  Travers  (/ ).     [Lord  Chelrns-       Dbakk 
ford:  That  was  a  strong  case,  for,  after  all  the  explanation       Dbjjce. 
given,  there  was  nothing  to  satisfy  the  description  in  the 
will — ^The  Lord  Chancellor :  You  may  call  on  us  to  over- 
role  Hiscocfus  V.  HiscockSf  but  it  seems  to  me  entirely  in 
point]     It  is  submitted  that  it  ought  to  be  overruled.     In 
Bennett  v.  Marshall  (g\  the  testator  devised  to  **  William 
Marshally  my  second  cousin."     He  had  no  second  cousin, 
bat  he  had  two  first  cousins  once  removed,  one  of  whom 
was  named  William  Marshall,  and  the  other  William  John 
Robert  Blandford  Marshall,  and  Vice-Chancellor  Wood 
received  evidence  of  that  fact,  and  of  the  intention  of  tlie 
testator.     Sir  James  Wtgram^  in  his  book  on  Extrinsic 
Evidence,  thus  sums  up  the  law  (A) : — "  From  these  judg- 
ments, it  will  appear  that  the  decisions  have  affirmed  the 
doctrine    that,   where  the   description  in  the  will  of  the 
ftnon  or  thing  intended,  is  applicable  with  legal  certainty 
to  each  of  several  subjects,  extrinsic  evidence  is  admissible 
to  prove  which  of  such  subjects  was  intended  by  the  tes- 
tator." 

Then  as  to  the  other  point  The  Appellant  here  is  the 
person  entitled  to  take.  She  is  the  only  person  who  pos- 
sesses the  names  used  in  the  will.  In  construing  wills  of 
this  sort,  the  first  rule  is  to  give  effect  to  the  will  if  pos- 
sible, and  not  to  avoid  it  for  uncertainty.  The  mere  mis- 
description of  the  Appellant  cannot  affect  the  correctness 
other  designation.  The  second  rule  is,  that  Veritas  nominis 
will  prevail  when  the  superinduced  description  is  merely 
erroneous  as  to  the  person  named,  without  being  itself  a 
WTO  demonstratio  as  to  any  other  person.     Here  no  other 

(/)  8  Bing.  244,  252.  (^)  S.  184,  p.  160,  last  Ed. 

{^)  2  Kay  &  J.  740. 
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1860.        niece  but  one,  named  Anuej  takes  anything,  and  she  takes 
Drake        a  specific  gift.     The  description,  therefore,  is  not  a  demon- 
Drake.       stratio  as  to  her.    The  third  rule  is,  that  where  a  descrip- 
tion consists  of  two  parts,  one  of  which  would  point  to  a 
particular  person,  but  the  other  points  to  two  different  per- 
sons, extrinsic  evidence  is  properly  admissible,  to  show 
which  of  the  two  persons  was  intended.    Thus,  "  I  give 
to  John,  the  eldest  son  of;"  it  is   found  that  John  is 
not  the  eldest  son;   then  the  question  is,  whether  John 
or  the  eldest  son  is  to  take,  and  circumstances  are  receiv- 
able in  evidence,  to  show  who  was  meant,  Camoys  v.  Blun* 
dell  (i).     In  the  opinion  which  Mr.  Baron  Parke  then  deli- 
vered on  behalf  of  the  Judges,  it  is  said  (j),"  where  a  devisee 
is  described  by  his  Christian  and  surname,  and  some  other 
distinctive  circumstance,  and  no  person  answers  both  de- 
scriptions, and  there  is  nothing  in  the  rest  of  the  will  or  the 
admitted  evidence  to  show  what  was  meant,  the  name 
would  prevail,  and  the  descriptive  circumstance  would  be 
rejected."     Bemasconi  v.  Atkinson  (i)  proceeded  on  the 
same  principle.    That  principle  that  the  misdescription  of  a 
legatee  will  not  defeat  a  legacy  given  to  him  by  name,  had 
been  laid  down  in  Standen  v.  Standen  (/),  and  that  was 
acted  on  in  Newlolt  v.  Pryce  (m)  ;  Doe  v.  Huthwaite  (n), 
and  Mostyn  v.  Mostyn  (o),  are  authorities  to  the  same 
effect.    In  Hudson  v.  Clarke  (p)  the  gift  of  the  remainder 
was  to   Thovmsy  the  eldest  son,  but   Thomas  was  the 
youngest  son.    Vice  Chancellor  Stuart  held  the  devise 
void,  but  that  decision  was  overruled  by  the  Lord  Chan- 
cellor on  appeal.     In  Ryall  v.  Hannam  {q)  the  gifl  was  to 
Elizabethy  daughter  of  j1.,  but  the  only  child  of  il.was 

(«)  1  H.  L.  Cas.  778.  («)  8  Taun.  306. 

( j)  1  H.  L.  Cas.  786.  (o)  6  H.  L.  Cas.  165. 

{k)  10  Haro  345.  (p)  1  Giff.  139. 

(0  2  Ves.  J.  589.  {q)  10  Beav.  536. 
(m)  14  Sim.  354. 
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John,  a  son.  and  his  children  were  held  entitled ;  and  in        1860. 
Boys  V.  Bradley  (r)  are  observations  to  show  that  intes-       Draki 
tacy  is  the  last  result  at  which  the  Court  will  willingly       Di^'ki. 
arriTe.     Fox  v.  Collins  (s)  and  Adams  v.  Jones  (0  declare 
the  same  principle. 

The  falsa  demonstrcUio  here  does  not  point  to  any  person 
identified  by  the  description.  It  cannot,  therefore,  favour 
the  niece,  Anne,  as  the  Master  of  the  Rotts  supposed  (u). 
llie  name  here  being  long  and  special,  is  a  strong  reason 
why  it  should  prevail  over  an  erroneous  description,  the 
more  so  as  there  is  no  other  person  of  the  same  name,  and 
DO  other  person  sufficientiy  identified  by  the  description  as 
to  defeat  the  effect  of  the  true  and  specifically  written 
name. 

The  Lord  Chancellor  (Lord  Campbell),  intimated  that 
thdr  Lordships  were  of  opinion  that  Mr.  Messiter*s  affidavit 
had  been  properly  rejected. 

Mr.  Lloyd  and  Mr.   C.  R,  Hoare,  for  the  heir-at- 
law. 

The  residuary  gift  is  void  for  uncertainty  as  to  one- 
fourth  part  The  error  is  in  the  name,  not  in  the  descrip- 
tion contained  in  the  residuary  clause ;  the  Appellant  could 
not  be  meant^  for  she  had  been  before  properly  described 
tsthe  testator's  sister,  by  which  he  meant  his  wife's  sister. 
The  admitted  evidence  shows,  that  the  Appellant  was  not 
a  niece,  and  that  there  was  a  niece,  Frances  Isabella,  who 
ns  always  called,  in  the  family,  Fanny,  who  was  a  great 
tfourite  with  the  testator.  The  name  therefore  is  en- 
^y  to  be  disregarded,  but  then  the  description  niece  is 

^  that  can  be  attended  to,  and  that  has  no  application  to 

(r)  10  Hare,  389,  397.  (0  9  Hare,  486. 

(i)  2  Eden  107.  («)  26  Bear.  645. 

VOL.  VJII.  M 
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1800.        any  niece  in  particular.     In  all  the  cases  cited  on  the  other 
Drake       side^  tliere  were  circumstances  to  account  for  and  explain    ^^ 
Diu'kb«       *^®  difficulty,  and  the  contest  lay  between  two 
alone.     That  is  not  so  here. 


Mr.  Follett  and  Mr.  Baggallayy  for  Henry  Artk 
Hoare,  one  of  the  next  of  kin  of  the  testator : 

All  the  persons  intended  by  the  will  to  be   benefit^^^ 
are  introduced  by  a  description,  and  here  the  testator  h,.^  ^ 
rendered  it  impossible  for  any  one  to  know  whom  he  resiZ^y 
meant     In   Thomas  v.    Thonuis  (&),  it  is  said  by  Lc^;^ 
Kenyorif  *'  there  must  be  constat  de  personal*     If  you  h^^y^ 
that,  of  course  falsa  demonstratio  may  be  rejected,  but  tUbat 
is  riot  so  here.    "  Wigram  on  Extrinsic  Evidence  "  says  (irj;      i'\ 
"  So  a  description,  though  false  in  part,  may,  with  reference 
to  extrinsic  circumstances,  be  absolutely  certain,  or,  at  leas^ 
sufficiently  so  to  enable  a  court  to  identify  the  subject 
intended."     But  here  it  is  the  description  which  throws  the 
matter  completely  into  uncertainty.    Now,  Bradshaw  v. 
Bradshaw  (x),  shows  that  the  name  is  not  as  of  course  to 
prevail  over  the  description.     If  so,  then  the  name  here 
cannot  be  applied  to  any  particular  person,  and  the  gift  is 
void. 


The  Lord  Chancellor  (Lord  Campbell)  : 

My  Lords,  this  case  has  been  very  ably  argued  by  the 
learned  counsel  on  the  part  of  the  Appellant,  and  I  am 
sure  that  everything  that  learning,  ingenuity,  and  research 
could  bring  forward  in  support  of  their  view  has  been 
brought  before  us ;  but,  after  having  listened  with  great 
pleasure  to  their  argument,  I  must  say  that  I  am  not  at 
all  satisfied  that  their  view  is  the  correct  one,  and  I  think 

(»)  6  T.  R.  671, 676.  («)  2  Yo.  &  Col.  Exc.  72. 

(«7)  S.  67. 
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that  your  Lordships  ought  to  affirm  the  decree  of  the         1800. 
Vaster  of  the  Rolls.  Brjlke 

It  has  been  urged  that  there  bemg  a  doubt  as  to  who       i>bau- 
iras  meant  by  the  words  used  here,  evidence  was  clearly 
dmissible  to  explain  it ;  but  in  this  case  there  has  been 
[O  evidence  laid  before  your  Lordships,  which  I  think  can 
Lssist  you  in  coming  to  a  conclusion  different  from  that 
vhich  was  come  to  by  the  Master  of  the  Rolls,    The  evi- 
lence  of  Mr.  Messiter,  the  solicitor  who  prepared  the  will, 
[  think  was  properly  rejected^  and  all  the  rest  of  the  evi- 
lence  that  was  given  merely  amounts  to  this:  that  the 
testator  had  great  affection  for  his  sister-in-law,  and  also 
that  he  had  great  affection  for  Anne  Tyrwhitt  Drake,  and 
for  Francis  Isabella  Tyrwhitt  Drake,  but  no  such  evidence 
can  at  all  assist  us  in  coming  to  a  right  conclusion.     And 
I  see  nothing  that  can  warrant  us  in  saying  that  the  tes- 
tator intended  that  his  sister,   Mary    Francis   Tyrwhitt 
Drake,  should  take  the  residuary  estate  under  his  wiU, 
unless  the  maxim  which  is  contended  for  by  the  Appellant 
should  govern  the  case,  that  without  any  evidence  what- 
ever to  prove  error  of  demonstration,  there  is  a  rigid  rule 
that  the  name  should  prevail.     But,  my  Lords,  I  deny  that 
there  is  any  such  rule.     There  is  a  maxim  that  the  name 
shall  prevail  against  an  error  of  demonstration  ;  but  then 
you  must  first  show  that  there  is  an  error  of  demonstration, 
and,  until  you  have  shown  that,  the  rule  Veritas  nominis 
toUit  errorem  demonstrationis  does  not  apply.    I  think  that 
there  is  no  presumption  in  favour  of  the  name  more  than 
of  the  demonstration.     Upon  referring  to  the  numerous 
cases  that  have  been  cited  at  the  bar,  it  will  be  found  that 
there  are  more  instances  in  which  the  demonstration  pre- 
vailed than  in  which  the  name  prevailed. 
That  being  so,  is  there  anything  here  to  show  that  the 

VOL.  VIII.  N 
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1860.        name  shall  prevail  more  than  the  demonstration  ?  There  is 
Brake       nothmg.     I  agree  with  the  Master  of  the  RoUsj  that  it  is 
Dba'kb.       impossible  to  say  whether  tlie  testator  meant  A/ary  Frances 
Tyrwhitt  DrakCy  or  Anne  Ti/rwhilt,  or  Frances  Isabella 
Drake  ;  there  is  no  evidence  to  show  that  he  preferred  tfae 
one  to  the  other. 

With  regard  to  the  argument  that  has  been  urged>  that  an 
intestacy  is  to  be  avoided,  that  is  true  where  there  is  some- 
thing to  show  what  the  intention  of  the  testator  is,  whereby 
an  intestacy  can  be  avoided.  In  this  case,  I  think  there 
is  nothing  to  show,  looking  at  all  the  evidence  and  all  the 
circumstances  of  the  case,  that  he  intended  his  sister,  Manj 
Tyrwhitt  Drake^  to  take  the  residue. 

It  seems  to  me  that  this  disposes  of  the  whole  case,  and 
I  must  therefore  advise  your  Lordships  to  dismiss  this 
Appeal,  with  costs. 

Lord  Brougham:  I 

My  Lords,  I  entire  agree  with  my  noble  and  learned 
friend  in  this  case.  This  is  a  case  such  as  I  have  rarely 
had  come  before  me,  in  this  respect,  that  there  is  so  total 
a  want  of  anything  to  cast  the  balance  in  favour  of  one 
party  rather  than  the  other,  that  I  think  the  gift  must  be 
held  to  be  void  for  uncertainty.  I  have  tried  it  in  every 
way ;  I  have  examined  all  the  particulars  of  the  evidence 
that  has  been  given,  and  have  compared  them  with  the 
different  provisions  of  the  will,  and  I  am  utterly  unable 
to  discover  any  one  circumstance  to  turn  the  balance 
either  one  way  or  the  other. 

Lord  Cranworth : 

My  Lords,  I  have  come  to  the  same  conclusion  as  my 
noble  and  learned  friends.     I  must  make  this  preliminaiy 
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observation,  that  I  think  your  Lordships  in  deciding  this  ^S^- 
case  are  bound  in  duty  to  divest  your  minds  entirely  of  Drake 
that  which  it  is  rather  difficult  to  divest  yourselves  of,  Diuxe. 
namely,  the  inadmissible  evidence  which  has  been  offisred. 
Unquestionably,  if  that  inadmissible  evidence  had  been 
admissible  evidence,  the  conclusion  would  have  been  irre- 
sistible that  the  sister  was  intended  ;  but  that  is  evidence 
with  which  we  must  not  suffer  our  minds  to  be,  as  it  were, 
poisoned,  because  we  have  no  right  to  look  at  it.  And, 
looking  at  the  legitimate  evidence,  and  at  that  alone,  we 
find  upon  the  face  of  the  instrument  the  facts  are  merely 
these:  —  He  says,  "my  niece,  Mary  Frances  Tyrwhitt 
Drake"  and  he  names  her  as  one  of  his  residuary  legatees. 
Now,  he  had  no  niece,  Mary  Frances^  but  he  had  a  niece, 
Frances  Isabella ;  both  of  them  were  in  the  habit  of  being 
called  Fanny ;  and  can  we  say  that  his  niece  Fanny  was 
not  intended  as  much  as  his  sister  Fanny  ?  That  is  what 
we  have  to  decide. 

Our  attention  has  been  very  properly  and  very  ably 
called  to  a  great  many  authorities  upon  the  subject,  but 
the  point  comes  round  to  the  single  question,  Is  there 
anything  to  enable  us  to  say  that  our  judgment  ought  to 
preponderate  in  favour  of  either  the  sister  or  the  niece  ? 
There  is  nothing  upon  the  evidence  which  leads  my  mind 
in  either  direction,  and  tlierefore  I  think,  with  The  Master 
of  the  Rolls,  that  it  is  impossible  to  give  effect  to  this  part 
of  the  bequest,  but  that  it  must  be  held  to  be  void  for 
uncertainty. 

Lord  Chehnrford: 

My  Lords,  in  this  case  the  designation,  as  a  whole,  does 
not  fit  any  one  person ;  but  if  either  of  the  parts  of  which 
it  consists  (being  a  relative   description  and  a  personal 
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isao.  name)  had  stood  alone,  it  would  have  been  a  vera  demon 
Drake  strcUio  of  some  particular  individual.  The  ambiguity  o 
DtLAMMB  ^^^  designation,  which  does  not  appear  upon  the  face  o 
will,  is  raised  by  extrinsic  evidence,  and,  of  course,  by  thi 
same  description  of  evidence  may  be  removed.  But  th< 
proof  which  has  been  adduced  fails  to  show  more  than  ap 
pears  to  be  established  by  the  will  itself,  viz.,  the  senti 
ments  of  r^ard  and  affection  which  the  testator  enter 
tained  towards  his  sister-in-law,  which  may  be  considerec 
to  be  manifested  by  the  disposition  in  her  favour.  Bui 
there  is  the  same,  or  even  a  greater,  indication  of  regard 
shown  in  a  similar  manner,  to  the  only  one  of  his  nieces 
who  is  distinguished  from  the  rest  by  his  will.  And  then 
is  also  evidence  given  of  another  of  his  nieces,  who  bon 
the  names  of  Frances  Isabella  Trywhitt  Drake  {bemg  threi 
out  of  the  four  names  by  which  the  intended  legatee  i 
described),  having  been  an  especial  object  of  the  testator*! 
favour  and  affection,  a  circumstance  which  throws  addi 
tional  doubt  upon  the  intention.  It  is  thus  left  entirely  ii 
doubt  whether  the  mistake,  which  clearly  exists  somewhere 
has  arisen  in  the  use  of  the  relative  description,  "  m; 
niece,"  or  of  the  personal  name,  "  Frances  Mary  TyrwhU 
DraJiey  The  ambiguity,  therefore,  remains  afler  all  th 
means  employed  for  removing  it  have  been  exhausted ;  an< 
as  it  is  impossible  to  fix  upon  the  individual  intended,  ai 
intestacy  as  to  a  fourth  part  of  the  residue  is  inevitable. 

Lord  King$down  concurred. 

Decree,  in  so  far  as  complained  of,  affirmed ;  and  Appea 
dismissed,  with  costs. 

Lords'  Journals,  28th  February  1860. 
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William  Wing   -  .        -        -  Appellant. 

Richard  Angrave^  John  Tulley^  and 
Others     ------  Respondents, 

There  is  no  presumption  of  law  arising  from  age  or  sex  as  to  sarvi- 
Tonhip  among  persons  whose  death  is  occasioned  by  one   and  Will. 

the  same  cause.  _  ^^oth. 

Presumption 

Nor  18  there  any  presumption  of  law  that  all  died  at  the  same  time.      of  Survivor- 

The  question  is  one  of  feet,  depending  wholly  on  evidence,  and  if  the  '^^P^' 

endence  does  not  establish  the  survivorship  of  any  one  the  law      ma*^ 
will  treat  it  as  a  matter  incapable  of  being  determined.    The  onus  Costs, 

prcbandi  is  on  the  person  asserting  the  affirmative. 

Two  persons,  husband  and  wife,  made  their  separate  wills.  In  the 
husband's  will  the  property  was  given  to  his  wife,  "  and  in  case 
my  wife  shall  die  in  my  lifetime,"  then  to  W,W.m  trust  for  the 
children  on  their  coming  of  age,  and  in  case  all  of  them  should  die 
under  age  then  to  W.  W.  for  his  absolute  use  and  benefit.  In 
the  wife's  will  (made  under  a  power  given  by  her  deceased  father, 
in  default  of  the  exercise  of  which  the  property  was  to  go  to  rela- 
tives specifically  named)  the  property  was  given  to  the  husband 
(subject  to  interests  in  the  children),  '*and  in  case  my  husband  _ 
should  die  in  my  lifetime"  then  to  TV,  W.  absolutely.  The  hus- 
band and  wife  and  two  children  perished  at  sea,  being  all  swept 
off  the*  deck  by  one  wave,  and  all  disappearing  together : 

Held,  that  there  was  no  presumption  that  le  husband  had  survived 
the  wife,  or  the  wife  the  husband. 

HKLDalao  (Lord  Campbell,  Lord  Chancellor,  diss.\  that  on  the  true 
construction  of  the  wills,  it  was  necessary  for  W,  W,  to  sliow  affir- 
matively that  one  or  other  had  survived,  and  that  in  the  absence 
of  such  proof,  the  property  went  to  the  relatives  specifically  named 
in  the  will  of  the  wife's  father,  as  if  there  had  been  no  will  by  the 
husband,  nor  any  appointment  by  the  wife. 

Held,  likewise  (Lord  Campbell,  Lord  Chancellor,  diss,),  that  the 
union  of  the  characters  of  legatee  under  the  husband's  will,  and 
appointee  under  the  wife's  will,  did  not  place  W,  W,  in  a  situa- 
tion of  greater  advantage  than  if  the  two  characters  had  been  held 
hy  different  persons. 

This  was  a  suit  instituted  by  Richard  Angrave^  the  Re- 
spondent, for  the  purpose  of  having  the  trusts  of  the  will 
VOL.  viii.  o 
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1860.  of  John  Tulley  carried  into  execution,  under  the  direction 
WiNo  of  the  Court  of  Chancery. 
Anorave.  *^^^^  Tulley^  by  his  will,  demised  and  bequeathed  all  his 
real  and  personal  estate  to  trustees,  in  trust,  to  convert  the 
same  into  money ;  to  apply  the  interest  to  the  maintenance 
and  education  of  his  daughter  and  only  child,  Mary  Ann, 
till  twenty-one,  or  marriage,  then  to  pay  her  500  /. ;  then, 
for  her  separate  use,  during  her  life ;  on  her  decease,  for 
her  children,  to  vest,  as  to  sons,  at  twenty-one;  as  to 
daughters,  at  twenty-one,  or  marriage:  if  the  children 
should  all  die  before  any  interest  vested  in  them,  "  on  trust 
for  such  person  or  persons  as  his  said  daughter,  notwith- 
standing coverture,  by  her  last  will,  should  direct  and  ap- 
point, and  in  default  of,  or  subject  to  any  such  direction  or 
appointment,  in  trust  for "  his  sister,  Jane  Cfiart^  and 
his  brothers,  T.  and  G.  Tulley^  and  his  sister,  Mary 
Tulley. 

The  testator  died  on  12th  October  1832,  leaving  his 
daughter  and  Jane  Chart,  and  the  others  who  were  to  take, 
in  default  of  appointment,  him  surviving.  This  will  was 
operative  only  as  far  as  personal  estate  was  concerned.  In 
June  1834,  Mary  Ann  Tulley  married  John  Underwood, 
There  were  three  children  issue  of  the  marriage,  a  daughter, 
Catherine,  born  in  1836,  and  two  sons  born  in  1838  and 
1840.  By  orders  of  the  Court  of  Chancery  the  trust 
estate,  on  the  death  of  John  Tulley  s  first  executors,  be- 
came vested  in  the  Appellant,  William  Wing,  and  the 
Respondent,  Richard  Avgrave. 

On  the  4th  October  1853,  Mary  Ann  Underwood,  by  her 
will,  duly  made  and  attested,  under  the  power  contained 
in  her  father's  will,  appointed  all  the  property  she  took 
under  that  will  as  follows:  "unto,  and  to  the  use  of 
my  husband,  John  Underwood,  his  heirs,  executors,  ad- 


CASES  IN  THE  HOUSE  OF  LORDS.  135 

ministrators  and  assigns,  according    to   the  natures  and        J^* 
qualities  thereof  respectively  (subject  to  the  estates  and        Wino 
interests  of  my  children  therein,  under  or  by  virtue  of  the     ANoaA.vB. 
will  of  the  said  John  Tulley,  deceased) ;  and  in  case  my  said 
hudnrnd  should  die  in  my  lifetime^  then  I  devise,  bequeath, 
and  appoint  the  said  hereditaments,  &c  unto  and  to  the 
use  of  William   Wing,  of  No.   163,  Bond-street y  in  the 
county  of  Middlesex  (meaning  the  Appellant),  his  heirs, 
executors,  administrators,  and  assigns^  to  and  for  his  and 
their  own  absolute  use  and  benefit"    She  named  her  hus- 
hand  and  Wing  executors  of  the  will. 

John  Underwoodf  on  the  same  4th  day  of  October  1 853, 
duly  made  his  will,  and  thereby  devised  and  bequeathed 
the  whole  of  his  real  and  personal  estate  as  follows  :  ''  unto 
and  to  the  use  of  William  Wing,  of  1 63,  Bond-streety  in 
the  county  of  Middlesex,  watchmaker,  his  heirs,  &c.,  accord- 
ing to  the  several  natures  and  qualities  thereof  respectively, 
upon  trust,  for  my  wife,  Mary  Ann  Underwood,  her  heirs, 
&C.  absolutely ;  and  in  case  my  said  wife  shall  die  in  my  life' 
^ime,  then  I  direct  that  my  said  real  and  personal  estate 
shall  be  held  by  my  said  trustee,  upon  trust,  for  my  three 
children,  to  be  equally  divided  among  them ;  and,  in  case 
all  of  them  shall  die  imder  the  age  of  twenty-one,  being 
sons,  or  unmarried^  being  a  daughter,  then  I  give  and 
devise  all  my  real  and  personal  estate  unto  and  to  the  use 
of  the  said  WiUiam  Wing,  his  heirs,  &c.,  to  and  for  his  and 
their  own  absolute  use  and  benefit"    And  he  named  his 
wife  and  the  Appellant,  William  Wing,  his  executrix  and 
executor. 

On  the  13th  day  of  October  1853,  John  Underwood  and 

his  wife  and  their  three  children,  embarked  together  in  the 

Dalhousie,  an  emigrant  ship,  bound  on  a  voyage  to  Aits' 

traUa,  and  on  the  19th  day  of  October  following,  the  ship 

o  2 
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^^*         was  wrecked  off  Beachey  Heady  and  the  father,  mother,  and 
WiNo        three  children  were  all  drowned  at  sea. 

V. 

Anorayb.  Wing  proved  the  wills  of  both  John  Underwood  and  his 

wife,  and  Mrs.  Underwoody  senior,  in  January  1854,  took 
out  letters  of  administration  to  the  goods  of  her  grand- 
daughter, Catherine,  who  was  seen  alive  after  her  parents  had 
perished.  In  the  same  month  she  filed  a  bill  against  Wing, 
praying  for  an  account  of  the  personal  estate  of  John  Under- 
wood ,  and  of  the  separate  personal  estate  of  his  wife,  and  that 
her  own  rights  as  administratrix  of  Catherine  in  the  residue 
of  the  two  personal  estates  might  be  ascertained  and  de- 
clared. The  bill  alleged  that  in  the  events  which  had  hap- 
pened no  beneficial  right  in  the  personal  property  vested  in 
Wirfg.  The  answer  was  filed  in  Februarj/  1854,  and  evi- 
dence was  taken  on  the  subject  of  the  deaths  of  Mr.  and 
Mrs.  Underwood  and  their  children. 

John  Reed,  the  only  person  who  escaped  from  the 
wreck,  stated  that  the  vessel  in  which  John  Underwood  and 
his  wife,  with  their  three  children,  sailed  for  Australia, 
foundered  in  the  British  Channel,  about  16  miles  to  the 
south-west  of  Beachey  Head,  on  the  19th  of  October  1863, 
and  that  every  person  on  board,  except  the  witness, 
perished.  That  for  some  time  previously  to  sinking 
the  ship  was  lying  on  starboard  beam  ends;  and  that, 
while  so  lying,  John  Underwood  and  Mary  Ann,  his  wife, 
and  two  of 'the  children,  namely,  Frederick  and  Alfred, 
were  all  standing  together  on  the  quarter  gallery,  "  I  don't 
believe  it  was  a  minute  before  a  sea  came  and  swept  them 
all  off;  they  seemed  to  go  off  all  at  once ;  I  don't  think 
they  were  separated.  I  saw  no  more  of  them."  When 
struck  by  a  wave,  they  were  carried  by  such  wave  over  the 
stern  of  the  vessel  into  the  sea.  "  They  were  clasped  to- 
gether in  this  manner ;  the  boys  had  hold  of  the  mother,  and 
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the  father  had  his  arms  round  them  all ;  and  they  were  in 
that  state  when  the  sea  swept  over  the  vessel ;  that  was 
the  last  I  saw  of  them."  Catherine  Uitderwofni  (the  other 
child)  was  not  with  her  parents  and  brothers  when  they 
were  so  swept  from  the  vessel ;  she  was  lashed  by  Reed  to 
a  spar,  but  she  also  perished  very  shortly  afterwards ;  but 
he  saw  her  hanging  upon  the  spar,  and,  as  he  thought,  alive, 
after  he  had  lost  sight  of  them. 

Mr.  Wotton,  a  medical  man  (examined  on  the  part  of 
the  Plaintiff),  explained  the  process  of  drowning.  In  his 
opinion,  assuming  the  four  persons  in  question  to  have 
been  in  a  continued  state  of  submersion,  death  would  take 
place  in  the  case  of  all  in  two  minutes  at  the  outside.  Two 
persons,  both  in  health,  being  totally  submerged  at  the  same 
moment,  asphyxia  would  ensue  in  the  case  of  each  at  the 
same  instant,  as  nearly  as  he  could  conceive.  A  person  of 
seventy  would  live  as  long  in  such  circumstances  as  a 
person  of  thirty,  assuming  them  both  to  be  in  health,  and  a 
female  as  long  as  a  male,  and  a  weak  man  as  long  as  a  strong 
One.  After  hearing  the  evidence  of  Reed,  he  could  not, 
Medically  or  physiologically,  give  any  opinion  whether  Mr. 
Or  Mrs.  Underwood  was  the  survivor ;  after  asphyxia  it  was 
possible  that  some  of  the  vital  functions  might  continue  for 
two  minutes ;  they  would  not  continue  longer  in  the  case 
of  a  strong  than  in  the  case  of  a  weak  man,  nor  in  the  case 
of  a  man  than  in  that  of  a  woman.     ' 

Mr.  Hancock,  another  medical  man,  agreed  with  these 
opinions. 

Dr.  Alfred  Swaine  Taylor^  examined  on  the  part  of  the 

Defendant,  said,  that  a  male,  ceteris  paribus,  resisted  the 

asphyxiating  cause  more  than  a  female ;  in  the  case  of  a 

simultaneous  submersion  the  consciousness  of  the  power 

to  swim  would  operate  in  his  favour ;  that  in  the  case  of 

o3 
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I^*  two  persons,  neither  of  whom  could  swim,  the  stronger 
WiNo  would  have  the  advantage ;  that  assuming  two  persons  of 
Anoiuvs.  equal  strength  to  be  submerged  at  the  same  moment,  and 
to  undergo  total  and  uninterrupted  submersion,  they  would 
not  die  at  precisely  the  same  instant  of  time;  that 
asphyxia  might,  possibly,  supervene  in  both  at  the  same 
instant  of  time,  but  asphyxia  was  not  death ;  the  interval 
between  asphyxia  and  death  would  depend  on  the  physical 
strength  of  the  person,  varying  with  sex  and  age,  and 
healthy  and  unhealthy  state  of  body.  After  hearing  ReecTs 
evidence  read,  Dr.  Taylor  said,  **  I  should  take  the  medical 
presumption  to  be  that  the  father  survived  the  wife  and  two 
boys.  That  presumption  would  be  increased  if  the  father 
was  a  good  swimmer  and  if  the  wife  was  in  a  sickly  state 
of  health ;  I  think  that  would  lead  to  her  sinking  without 
exertion."  Mr.  Brenton  and  Mr.  Pajer,  two  other  medical 
witnesses,  stated  their  full  concurrence  with  the  opinion 
of  Dr.  Taylor.  It  was  proved  by  witnesses  who  had 
known  Mr.  and  Mrs.  Underwood^  and  could  speak  to  their 
state  of  health  and  general  habits,  that  the  former  had  been 
born  in  1810,  was  a  robust  healthy  man,  and  a  good  swim- 
mer, and  the  latter,  who  had  been  bom  in  1813,  was  in  a 
weak  state  of  health,  and  was  quite  unable  to  swim. 

The  Appellant  insisted,  that  if  John  Underwood  survived 
his  wife,  he,  the  Appellant,  was  entitled  to  the  trust  estate 
as  his  legal  personal  representative ;  and  that  if  John 
Underwood  died  before  his  wife,  then  he,  the  Appellant, 
was  entitled  to  the  trust  estate  as  appointee  under  her  said 
will.  The  Appellant  also  insisted  that  the  testatrix.  Alary 
Ann  [/nrfertrooc^,  intended  the  bequest  in  his  favour  to  take 
effect  in  case  the  gift  in  favour  of  her  husband,  the  said 
John  Underwood,  should  fail ;  and  that,  under  the  circum- 
stances, it  was  not  probable,  and  would  be  unreasonable  to 
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presume,  that  both  of  them,  John  Underwood  and  Mary        1860. 
Ann  his  wife,  died  at  the  same  moment  of  time,  and  that        Wing 
it  would  not  be  reasonable  to  presume  that  they  had  so      *     I]»vk. 
died,  especially  as  the  eflFect  of  so  doing  would  be  entirely 
to  defeat  the  will  of  the  said  testatrix,  Mary  Ann  Under^ 
wood. 

The  cause  of  Underwood  v.  Wing  came  on  to  be  heard 
before  the  Master  of  the  Rolhj  who  mJuly  1854  made  a 
decree  declaring  that  the  Respondents,  the  Tulleys,  were 
entitled  in  equal  shares  to  the  residuary  pei*8onal  estate 
of  the  testator  John  Tulley,  and  accounts  were  ordered, 
and  farther  directions  reserved  (a). 

This  decree  was  appealed  against,  and  the  appeal  was 
heard  in  February  1855,  by  tlie  Lord  Chancellor  (Lord 
Cranworth\  in  the  presence  of  Air.  Justice  Wightman  and 
Idr.  Baron  Martin^  and  the  decree  was  affirmed  (i). 

In  June  1855,  Mr.  Angrave  filed  his  bill  against  Wing 
and  the  Tulleysy  praying  that  the  trusts  of  the  will  of  John 
Tuiley  might  be  declared,  and  all  proper  directions  given. 
The  cause  was  heard,  and  a  decree  similar  to  the  former 
\ras  made  on  the  16th  November  1857,  The  present 
appeal  was  then  brought,  both  the  suits  being  treated  as 
involving  the  same  question,  so  far  as  Wing  was  con* 
cerned. 

Mr.  Roundell  Palmer  and  Mr.  Speed  for  the 
Appellant : 
On  the  evidence  here,  the  only  proper  conclusion  to  draw 
is  that  the  husband  survived  the  wife.  This  is  a  presump- 
tion of  law,  Colvin  v.  Tlie  King's  Proctor  (c).  But  in- 
dependently of  that  presumption,  there  can  be  no  doubt 
that  the  evidence  proves  the  power  of  vitality  in  the  hus- 

(a)  19  Beav.  469.  (c)  1  Hagg.  Ec.  Rep.  92. 

(6)  4  De  G.  M.  &  Gord.  638. 
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}^'  band  to  have  been  greater,  and  also  shows  circumstances, 
^*^^  such  for  instance  as  his  being  a  strong  man,  and  a  good 
Anojuvb.  swimmer,  which  lead  irresistibly  to  the  conclusion  that  he 
was  the  survivor.  Such  circumstances  have  always  been 
admitted  as  guides  to  the  decision  of  the  Courts :  Brough-- 
ton  V.  Randall  {d\  where,  in  the  case  of  two  persons  hui^ 
at  the  same  moment,  the  shaking  of  the  legs  was  admitted 
as  proof  of  the  longer  continyance  of  vitality.  Silfick  v. 
Booth  (e),  is  also  an  important  authority  to  the  same  effect 
There  the  father  was  in  England  i  the  two  sons  were 
on  ship  board  ;  they  were  coming  from  the  West  Indies  to 
England  together;  the  ship  was  lost  in  the  hurricane 
months ;  one  of  the  two  sons  was  under  age,  the  other  was 
twenty-eight,  and  it  was  held  that  the  elder  being  the 
stronger,  and  also  the  more  accustomed  to  the  sea,  survived 
the  other ;  and  it  was  there  distinctly  stated  that,  "  by  the 
law  of  England^  evidence  of  health,  strength,  age,  or  other 
circumstances  may  be  given  in  cases  of  this  nature,  tend- 
ing to  the  judicial  presumption  that  one  party  survived  the 
other."  On  the  principle  there  laid  down,  the  present  case 
ought  to  be  decided.  That  principle  was  acted  on  in 
Ommaney  v.  Stilwell  (/),  where  two  persons,  lather  and 
son,  the  latter  being  a  strong  young  man,  accompanied  Sir 
John  Franklin's  expedition,  and  perished  with  him ;  and 
it  was  held  that  the  presumption  of  fact  was  in  favour  of 
the  survivorship  of  the  younger  and  stronger  man. 

Then  as  to  the  construction  of  the  will ;  the  appointment 
must  be  read  as  if  it  was  introduced  into  the  will  of  Tulleyi 
Assuming  that  the  husband  or  the  wife  survived  the  other, 
the  Appellant  must,  in  either  case,  be  entitled.  He 
represents  the  husband,  and  he  also  represents  the  wife. 

{d)  Cro.  Eliz.  503,  (/)  23  Beav.  328. 

(e)  1  Yo.  &  Co.  C.  C.  117. 
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He  is  the  executor  and  ultimate  legatee  of  the  huaband,  I860. 
and  he  is  the  appointee  of  the  wife.  On  him,  therefore,  Wing 
the  onus  probandi  does  not  lie,  for  there  is  no  contest  as  anoravb. 
between  the  husband  and  the  wife,  or  their  respective  repre- 
sentatives, but  as  between  them  and  other  persons.  These 
other  persons  must  make  out  their  title.  The  Appellant 
is  executor  and  legatee.  Where  a  trustee  holds  as  against 
the  Crown  real  estate,  he  will  continue  to  hold  it,  Bwr- 
je«  V.  Wheate(g).  Under  both  these  wills  there  is  the 
same  disposition  of  property.  In  both,  Wing  is  the 
executor ;  and  in  both  the  property  is  absolutely  given  to 
him  if  the  dispositions  in  favour  of  the  husband  and  chil- 
dren, or  in  favour  of  the  wife  and  children,  should  fail. 
Under  the  will  of  Mr.  Underwood,  if  the  wife  died  in  his 
lifetime,  and  the  children  died  under  twenty-one,  or  mar- 
riage, the  Appellant  is  entitled  to  the  property ;  he  is  also 
entitled  to  it  if  Mr.  Underwood  died  in  the  lifetime  of  his 
wife:  quocungue  modo,  therefore,  the  Appellant  is  en- 
titled. It  was  not  considered  in  the  Court  below  that  if  a 
title  inust  be  in  a  particular  person  in  one  of  two  modes, 
and  the  negative  of  one  involves  the  affirmative  of  the 
other,  the  right  of  any  third  person  in  opposition  to  both 
is  at  an  end*  Nay,  in  a  case  of  this  kind^  if  the  deaths 
are  simultaneous,  still  each  might  be  said  to  die  during  the 
lifetime  of  the  other,  within  the  meaning  of  the  language 
Tisedinthe  will.  (Lord  Wensleydalei  Then  you  translate 
**die  in  my  lifetime,"  as  equivalent  to  "  shall  not*  survive.") 
That  is  so.  On  the  general  failure  of  the  first  estate,  the 
property  goes  over.  It  was  argued  at  the  Rolls  only  on 
the  evidence,  not  on  the  construction  of  the  will.  On  con- 
struction, the  case  is  clearly  in  favour  of  Wing,  it  was 
plainly  the  intention  of  the  testatrix  to  prevent  a  lapse, 
and  to  give  to  the  Appellant  what  she  would  have  given 

{g)  1  Eden,  1*77 ;  1  Sir  W.  Bl.  123. 
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to  her  husband  had  he  survived  her,  for  nothii^  could 
prevent  the  husband  from  taking,  except  his  dying  in  her 
lifetime.  Now  a  lapse  was  the  only  thing  that  could  occa- 
sion a  failure  of  this  gift,  and  that  was  provided  against 

The  Lord  Chancellor  in  his  judgment  in  the  Court  below, 
refers  to  this  point  (A),  and  says,  that  the  cases  cited 
before  him  on  it,  form  two  classes,  and  **  all  proceeded  on 
the  doctrine  that  the  event  on  which  tlie  gift  over  was  to 
come  into  operation,  was  an  event  implied  by,  if  not 
expressly  indicated  by,  the  language  used  in  the  will." 
That  principle  applies  here,  for  in  each  will  there  is  the 
plainest  implication,  if  not  indeed,  the  clear  expression  of 
an  intention,  that  should  the  gift  as  to  the  husband  or  to  the 
wife  fail,  the  property  shall  go  to  Wing.  Intention  is  to 
govern,  and  here  no  one  can  doubt  what  was  the  intention 
of  each  will-maker.  Intention  as  the  rule  to  govern 
was  the  principle  in  very  ancient  times,  and  as  Vice- 
Chancellor  Wood^  in  Warren  v.  Rudall  (i),  declared,  was 
that  which  was  so  adm'irably  expressed  in  the  case  of 
Curius  V.  Cnponim,  (;),  and  which  he  entirely  adopted. 
Here,  not  perhaps  in  words,  but  certainly  in  substance, 
is  a  provision  for  the  events  that  have  happened.  "  If  he 
shall  die  in  my  lifetime  "  was  a  description  of  a  legal  cause 
of  lapse,  but  she  provided  against  that,  and  Wing  takes  in 
consequence  of  that  provision.  Vice  Chancellor  Wood 
acted  in  Warren  v.  Rudall^  on  that  rule  that  "  the  in- 
tention w^  to  prevail."  In  that  case  there  was  a  devise  of 
land  to  found  a  school,  the  inhabitants  of  the  place  being 
required  to  do  certain  acts,  which  if  they  would  not  do, 
the  estate  was  to  go  over  to  the  testator's  godson.  The 
inhabitants  were  never  in  a  condition  to  do  these  acts,  for 
the   devise   was   void   under   the   Statute    of  Mortmain. 


(h)  4  De  G.  M.  &  Gord.  662,  {j)  Cic.  Orat.  pro  CieciiM,  D^ 

664.  Orat.  Lib.  l,c.  21). 

(»)  4  Kay  &  John8t.603,610. 
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Though  the  devise  thus  failed  from  a  cause  never  cou' 
templated  by  the  testator^  the  Vice  Chancellor  held  that 
the  gift  over  took  effect  (Lord  Cranworth  referred  to  the 
expressions  of  Sir  W.  Grant  in  Murray  v.  Jones  (k\) 
Those  expressions  are  strong,  and  the  decision  is  entirely 
in  favour  of  the  Appellant.  So  also  are  the  cases  of  Avelyn 
T.  Ward  (/),  Frogmorton  v.  Holy  day  (m),  Mackinnon  v. 
SeiDeU  (n),  and  Foster  v.  Coohc  (o).  This  was,  in  fact,  not 
a  condition,  but  a  conditional  limitation,  J  ones  v.  West- 
comb  (p)y  and  from  whatever  cause  it  failed,  the  gift  over 
took  effect,  Lainson  v.  Lainson  (y).  Key  v.  Key  (r), 
Hillersdon  v.  Lowe  (s).  Jarman  (t)  discusses  this  question, 
and  gives  instances  strongly  resembling  the  present,  where, 
notwithstanding  the  failure  of  the  first  estate,  from  a  cause 
not  foreseen  by  the  testator,  the  gift  over  was  allowed  to 
take  effect  Here  there  was  reasonable  ground  to  presume 
that,  in  fact,  the  husband  did  survive  the  wife,  and  such 
is  the  presumption  in  the  civil  law  and  in  the  French  code. 
But  if  that  presumption  is  not  adopted,  then  the  case  falls 
within  the  rule  which  allows  a  gift  over  to  take  effect 
according  to  the  plain  intentions  of  the  testator,  though 
the  mode  of  the  failure  of  the  first  estate  was  not  that 
which  he  had  anticipated. 

Mr.  Follett  and  Mr.  Waller  for  the  Respondent 

There  is  an  intestacy  here,  and  the  Appellant  is  not 
entitled  under  either  one  will  or  the  other.  He  does  not 
take  any  beneficial  interest  as  executor  or  appointee.  He 
takes  in  either  case  only  in  his  representative  character. 


(i)2Ve8.&B.313,320. 

(0  I  Ves.  420. 

(»)3Bur.  1610. 

(n)  2  Myl.  &  K.  202. 

(o)  3  Bro.  C.  C.  347. 

(p)  Prec.  in  Ch.  310;  1  Eq. 


Cas.  Ab.  245. 
{q)  ISBeav.  1. 
(r)  4  D(!  G.  M.  &  Gortl.  73. 
(8)  2  Hare,  355. 
(0  On  Wills,  vol.  2,  c.  50. 
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WiNO 
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1860.  This  is  a  suit  for  administering  the  wife's  estate.  The  ques- 
"W  iNG  tion  is,  whether  he  is  beneficial  appointee  under  her  will.  He 
Anqravb.  must  prove  himself  to  be  so,  or  he  cannot  succeed.  There 
is  no  presumption  of  law  in  favour  of  the  husband  sur- 
viving the  wife.  The  authorities  collected  in  Hubback  on 
Succession  {t)  show,  on  the  contrary,  that  in  cases  of  suf- 
focation the  female  frequently  survived  the  male. 

(The  Lord  Chancellor :  If  this  is  a  bequest  on  condition 
that  the  husband  should  survive  the  wife,  there  must  be 
proof  of  that,  or  he  will  not  be  entitled.  The  question 
for  us  is,  whether  the  Master  of  the  Rolls  and  the 
Lord  Chancellor  were  wrong  in  saying  that,  as  that  was 
not  proved  affirmatively,  the  matter  must  be  said  to  be 
incapable  of  decision.)  The  onus  of  proof  is  on  the 
Appellant,  and  if  he  cannot  show  that  the  husband  survived 
the  wife,  he  must  fail.  The  Respondents  are  not  bound  to 
contend  that  the  husband  and  wife  died  at  the  same 
moment;  it  is  sufficient  fur  them  to  say  that  the  Appellant 
does  not  prove  that  the  husband  survived  the  wife.  In 
Mason  v.  Mason  (w),  Sir  W.  Grant  said,  that  the  principle 
of  presumption  had  not  been  adopted  into  our  law  from 
the  civil  law,  and  in  General  Stanwix^s  case,  the  argument 
in  which  is  to  be  found  in  Fearne's  Posthumous  Works  (p), 
so  little  was  it  deemed  that  there  was  any  presumption  on 
the  subject,  that  the  Judges  recommended  a  compromise, 
and  the  recommendation  was  adopted.  So  in  Wright  v. 
'Netherwood  (w),  any  presumption  of  survivorship  fix)m 
greater  robustness  was  rejected,  and  in  Taylor  v.  Diplock 
(x)y  though,  where  husband  and  wife  were  drowned 
together,  the  administration  with  the  husband's  will 
annexed  was  granted  to  the  next  of  kin  of  the  husband, 

(0  p.  761.  {w)  2  Phaiim.  266  n. 

(u)  1  Mer.SOS.  (x)  Id.  261. 

(v)  p.  38.    See  rhiUim,  266  «. 
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it  was  not  on  the  ground  of  survivorship,  but  for  other  J^' 

and  independent  reasons.  Wing 

The   construction  of  the  will  is  in  favour  of  the  Re-      Anoravb. 
spondents.     In  Doo  v.  Brabnnt  (y),  the  events  pointed  out 
in  the  will  not  having  happened,  it  was  held  that  the  gift 
over  did  not  take  effect.     In   Humherstone  v.  Stanton  (c), 
there  was  a  bequest  to  the   son  of  the  testator  on  his 
accomplishing  his  apprenticeship,  with  the  dividends    in 
the  meantime,  for  maintenance ;   and  in  case  he  should  die 
before  he  accomplished   his  apprenticeship,  to  the  other 
children.    The  legatee  did  accomplish  his  apprenticeship, 
bat  died  in  the  testator's  lifetime,  and  the  legacy  was  held 
to  lapse.    So  in  Williams  v.  Jones  (a) ;  there  was  a  bequest 
of  long  annuities  to  the  wife  for  life,  and  the  capital  after  her 
death  to  i4.,  if -4.  shall  be  living  at  the  wife's  decease,  and  if 
not, to  il.'s  son.   A.  did  outlive  the  wife,  but  both  he  and  the 
wife  died  in  the  testator's  lifetime  ;  and  Lord  Gifford,  the 
Master  of  the  Rolls,  held  that  the  legacy  to  A.  lapsed,  and 
thatthegifttoherson  did  not  take  effect.    Miller  v,Faure{h) 
had  long  before  proceeded  on  the  same  rule  of  construc- 
tion.   All  these  were  cases  where  the  result  occurred,  but 
not  in  the  terras  provided  for,  and  so  the  gift  over  did  not 
take  effect.    The  rule  governing  in  such  cases  was  thus 
expressed  by  Lord  Brougham  in   Mackiitnon  v.  SewelK^c). 
"  The  apparent  diversity,  to  state  it  generally,  is  this,  that 
in  most,  if  not  all  the  cases,  the  event  which  actually  hap- 
pened comprehended  that  for  which  the  gift  provided,  as 
the  greater  includes  the  less,  so  that  the  one  of  necessity 
involved  the  other  in  substance  and  effect ;  whereas,  here 
there  is  no  such  necessary  consequence ;"  nor  is  there  in 

(jr)  8  Bro.  C.  C.  393 ;  4  T.  R.         (a)  1  Russ.  517. 
706.  {b)  1  Ves.  86. 

(0  1  Ves.  &  B.  386.  (c)  2  Myl.  &  K.  202,  213. 


19G 


CASES  IN  THE  HOUSE  OF  LORDS- 


1860. 


WlNQ 

V. 

Angraye* 


the  present  case.  In  Tarbuck  v.  Tarbuck  (rf),  a  testator 
devised  one  estate  to  A.  for  life,  remainder  to  all  the 
children  of  il,  as  tenants  in  common,  and  another  estate 
to  B,  and  his  children,  in  the  same  terms ;  and  in  case  i. 
died  without  leaving  lawful  issue,  then  A.^s  estate  to  j6. 
and  his  heirs ;  then  a  similar  devise  in  favour  of  A.  with 
respect  to  the  estate  previously  given  to  B. ;  but  if  both 
died  without  leaving  lawful  issue,  then  to  C  in  fee.  A, 
alone  had  a  son,  but  A.  and  £.,  and  A's  son,  all  died  in 
the  testator's  lifetime.  Sir  C.  Pepys^  Master  of  the  Rolls, 
held  that  the  gift  over  to  C  did  not  take  effect* 

The  provision  here  is  a  condition,  and  the  result  is  an 
intestacy ;  what  has  happened  was  not  provided  for  by 
the  testator,  and  a  court  of  construction  is  not  at  liberty 
to  suppose  something  meant  which  has  not  been  stated, 
Jarman  (e).  It  cannot  be  argued  that  "  in  case  my 
husband  should  die  in  my  lifetime,"  is  to  be  construed  as 
if  the  words  were  ^'  in  case  my  husband  should  not  sorvive 
me,"  for  there  is  a  great  difference  between  the  words. 

(The  Lord  Chancellor :  Is  that  so ;  if  the  object  is  plainly 
the  same,  whatever  are  the  words  used,  the  result  must  be 
the  same.  Can  you  point  out  a  case  of  the  use  of  these 
different  words,  and  a  different  result  following  from  it?) 

There  is  no  such  case,  but  the  rules  of  construction  are 
sufficient  Here  there  is  to  be  a  positive  condition  pe^ 
formed,  and  that  takes  the  case  out  of  the  operation  of 
Jones  V.  Westcombe,  and  Avelyn  v.  Ward.  This  principle 
of  construction  was  applied  in  Lenox  v.  Lenox  (/),  Lee  v. 
Bunk  (ff),  Potts  V.  Atherion  (A),  Created  v.   Greated  (i), 


(d)  4  Law  Joum.  N.S.(Chan.) 
129. 
(c)  On  Wills,  vol.  2,  c.  50. 
U  )  10  Sun.  400. 


(g)  2  De  G.  M.  &  Gord.810. 
(h)  28  Law  Joum.,  Ch.  486. 
(•)  Id.  766. 
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all  of  which  proYe  that  even  where  the  testator  might        1800. 
possibly  have  implied  that  if  a  specified  event  did  not  take        Wino 
place,  the  gift  over  should  take  effect,  it  must  be  shown     ano^vb. 
that  the  implied  event  did  actually  occur.     That  is  not 
shown  here.     The  claim  here  must  be  decided  with  refer- 
ence to  the  will  of  the  testator,  John  TuUey. 

(The  Lord  Chancellor :  That  is  to  be  administered  subject 
to  the  appointment  of  her  daughter.) 

But  then  the  question  is,  whether  that  appointment  has 
been  duly  exercised,  and  its  directions  complied  with. 

Mr.  Palmer  replied. 

The  Lord  Chancellor  (Lord  Camphell)^  after  stating  February  29. 
the  circumstances  of  the  case,  said : 
Prima  fade^  the  next  of  kin  and  those  who  claim  in 
defiuilt  of  appointment,  are  entitled,  and  the  onus  is  thrown 
upon  Wingj  the  Appellant,  to  show  a  better  title.     His 
counsel  first  attempted  to  do  so  under  the  wills  of  the  wife 
ind  the  husband,  arguing  strenuously  that  there  was  evi- 
daioe  from  which  the  inference  of  fact  must  be  drawn, 
that  the  husband  survived  the  wife ;  so  that,  under  her 
will,  the  estate  vested  in  her  husband,  and  that  the  hus- 
band's will  carried  the  property  to  Wingy  the  children 
having  all  died  before  any  interest  vested  in  them.    The 
Hatter  of  the  Rolls  and  the  Lord  Chancellor  decided  that 
fterc  was  not  evidence  adduced  upon  which  they  ought 
to  infer  that  the  husband  survived  the  wife.     So  far  I 
think  that  the  judgment  was  right.    This  was  an  issue  of 
&ct  ibr  their  determination. 

Reference  was  made  to  the  Code  Napoleon ;  but,  accord- 
ing to  our  jurisprudence,  where  the  question  arise-,  which 
rf  two  individuals,  who  perished  by  the  same  calamity. 
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1860.  survived,  there  is  no  inference  of  law  from  age  or  sex,  and 
WiNQ  the  question  is  to  be  decided  upon  the  circumstances 
Anoravb.  proved  in  each  particular  case.  In  the  present  case,  if  the 
question  had  been  tried  by  a  judge  governed  by  the  Code 
'Napoleon,  he  must  have  treated  it  at  first  as  a  question  of 
fact,  to  be  decided  by  the  circumstance  in  evidence,  for  the 
incidents  of  the  shipwreck  are  detailed  by  an  eye-witness, 
who  saw  both  the  husband  and  the  wife  carried  off  by  the 
fetal  wave  in  which  they  perished.  Accordii^  to  the 
Code  Napoleon,  *'  la  presomption  de  survie  est  delerminee 
par  les  circonstances  du  fait,  et  ct  leur  defavt,  par  lafarct 
de  V&ge  ou  de  sexe.^^  Therefore,  till  the  Judge  had  come 
to  the  conclusion  that  the  circumstances  proved  established 
a  perfect  equipoise,  he  could  not  have  resorted  to  the  pre- 
sumption of  law,  which,  in  the  absence  of  satisfactory 
evidence,  he  is  bound  to  respect  But  with  us  such  a 
question  is  always  from  first  to  last  a  pure  question  of 
fact,  the  ontLs  probandi  lying  on  the  party  who  asserts  the 
affirmative. 

The  Appellant  certainly  did  give  some  evidence,  from 
the  different  sex,  age,  and  state  of  health  of  the  husband 
and  wife,  upon  which,  if  not  counterbalanced,  the  Judge 
would  have  been  justified  in  finding  tliat  the  husband  was 
the  survivor.  But  there  was  contrary  evidence  of  a  very 
grave  character,  and  I  cannot  say  that  the  two  Judges 
erred  in  declaring  that  the  Appellant  had  not  proved  satia- 
factorily  that  the  husband  was  the  survivor,  so  that  under 
the  wife's  appointment  the  property  had  vested  in  him. 

This  being  a  pure  question  of  fact,  I  do  not  think  that 
we  can  derive  any  assistance  from  any  of  the  numerous 
cases  cited,  where  Judges  have  held  evidence  to  be  suffi- 
cient or  insufficient  to  satisfy  them  that  one  of  two  indi- 
viduals who  perished  from  the  same   calamity  was  the 
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mrvivor.     Treating  this  as  a  pure  question  of  fact^  if        1800. 
here  had  been  a  clear  preponderance  of  evidence  to  sup-         Wmo 
K)rt  the  inference  that  the  husband  survived,  I  should  not      akgbavb 
lave  shrunk  from  drawing  that  inference,  and  now  advis- 
Dg  your  Lordships  to  decide  this  question  of  fact  in  favour 
»f  the  Appellant.    But  1  can  by  no  means  take  upon  my* 
self  to  say,  that  the  Master  of  the  Rolls  and  the  Lord 
Chancellor  were  wrong;  I  myself  should  probably  have 
come  to  the  same  conclusion.     1  have  entertained  a  hope 
diat  by  an  improved  procedure  in  courts  of  equity  such 
questions  offset  might  be  definitely  settled  in  those  courts, 
eitlier  with  or  without  a  jury,  and  that  upon  ques'tions  of 
kw  only  would  an  appeal  be  permitted  to  this  high  tri- 


I  need  hardly  say,  that  I  think  there  is  no  foundation 
for  the  doctrine,  erroneously  imputed  to  the  Master  of  the 
hlls  (for  it  seems  that  he  never  laid  it  down),  where  it  is 
left  doubtful  which  of  two  individuals  died  first,  there  is  a 
presumption  of  law  (Juris  et  dejure)  that  they  died  at  the 
nme  point  of  time.  I  will  not  say  that  this  is  impossible, 
although  timcj  like  nuitter^  is  said  to  be  infinitely  divisible, 
bot  such  a  presumption  is  not  warranted  by  decision,  by 
(tfetem,  or  by  analogy. 

The  counsel  for  the  Appellant,  secondly,  contended,  that 
ja^ment  being  given  against  the  Appellant  on  his  claim 
Qoder  the  husband's  will,  he  is  entitled,  independently  of 
that  will,  to  succeed  under  the  will  of  the  wife,  by  which 
it  is  said  that  she  clearly  indicates  her  intention,  that  if  the 
^>pointment  in  favour  of  her  husband  should  fail,  the 
appointment  in  favour  of  William  Wing  should  take  effect 
Her  language  is, ''  and  in  case  my  said  husband  should  die 
[n  my  lifetime,  then  I  appoint  to  the  use  of  WHliam  Wing^ 
dis  heirs,  &c.,  to  and   for  their  own  absolute  use  and 

VOL.  VIII.  p 
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18W.  benefit."  Is  this  to  be  considered  merely  a  bequest  to 
Wing  William  Wing  on  the  condition  of  proof  being  adduced 
Anobavb.  ^^^^  ^^^  husband  of  the  testatrix  died  in  her  lifetime? 
Is  this  a  bequest  on  the  happening  of  a  particular  event? 
If  sOy  the  decision  against  William  Wing,  the  Appellant, 
was  right;  for  he  has  not  proved  that  this  condition  was 
fulfilled,  tliat  this  event  did  happen. 

But  there  is  a  class  of  cases  decided  by  very  eminent 
judges,  beginning  with  Jones  v.   Westcamb  before  Lord 
Chancellor  Harcourt,  and  coming  down  to  Warren  v. 
Rudall  before  Vice  Chancellor  Page  Wood,  which  esta- 
blishes the  doctrine  that  where  by  a  will  property  is  given 
over,  on  the  failure,  in  a  particular  manner,  of  a  prior  gift, 
and  the  will  shows  that  it  was  the  testator's  clear  and  ce^ 
tain  intention  that  the  devisee  or  legatee  over  should  take 
on  failure  of  the  prior  gift,  howsoever  that  gift  may  fail, 
the  devisee  or  legatee  shall  take  on  failure  of  the  prior  gift, 
although  the  prior  gift  fails  in  a  manner  different  from  that 
specified  in  the  will.     These  cases  are  all  reviewed  and 
ably  commented  upon  in  Warren  v.  Rudall  by  Vice  Chan- 
cellor Page  Wood,  who  adds  the  case  of  Curitu  and  Copft 
nius,  which  was  argued  by  SoBvofa  and  Crassus,  and  is 
reported  by  Cicero,     There  the  testator,  believing  that  his 
wife  was  enceinte^  devised  his  estate  to  the  child  en  ventre 
sa  mere,  and  if  such  child  should  die  within  age,  then  over. 
The  wife  never  had  been  enceinte.    This  was  argued,  as  the 
present  case  has  been,  to  be  a  bequest  on  condition,  on  die 
happening  of  the  particular  event  of  the  child  dying  withia 
age.     But  held,  by  the  Preetor,  that  the  gift  over  took 
effect,  the  prior  gift  having  failed,  although  not  in  the 
manner  contemplated  by  the  testator.     Asks  the  reporter, 
**  Quid?     Verbis  satis  hoc  cautum  erat?  Minimi,  Qu&  res 
igitur  valuit?      Voluntas:   qum  si  tacitis  nobis  imteUigi 


Anoratb. 
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pauet,  verbiSj  omninOj  nan  uteremur  :  quia  nan  potest^  verba  18^. 
rqferta  sunt;  non  qtuB  impedirent,  sed  qiue  indkarent  Wino 
vobmtatem:*  ^' 

The  cases  relied  upon  by  the  counsel  for  the  Respon- 
lent  seem  to  me  either  consistent  with  this  rule,  or  cases 
irhere  the  rule  was  overlooked  without  being  oyerruled. 
Of  course  I  fully  recognise  all  the  cases  where^  there  being 
in  a  will  a  gift  reaUy  meant  to  be  on  condition,  or  tlie 
happenii^  of  a  particular  event,  the  Court  decided  that  it 
could  not  take  effect  unless  the  condition  was  performed, 
or  the  event  had  happened. 

But  the  present  seems  to  me  to  be  a  case  of  substitution; 
to  take  effect  on  failure  of  the  prior  estate.  This  being  an 
iqypointment  under  a  power,  the  will  which  created  the 
power,  and  the  will  in  execution  of  the  power,  must  be 
taken  together,  and  the  limitations  may  be  considered  sub- 
stantially to  be  first  to  Mary  Ann,  the  daughter,  for  Hfe, 
tlien  to  her  children,  to  vest  at  twenty-one  or  marriage ;  in 
cifle  none  of  her  children  should  take  a  vested  interest, 
then  to  her  husband  ;  and  in  case  her  husband  should  not 
take,  then  to  William  Wing.  She  says,  **  in  case  my  said 
husband  should  die  in  my  lifetime."  But  his  death  in  her 
lifetime  was  the  only  contingency  she  contemplated  by 
lAich  the  estate  given  to  her  husband  could  possibly  fail 
of  taking  effect  The  only  other  contingency  was  that 
husband  and  wife  should  die  at  the  same  point  of  time  ; 
and  her  intention  to  leave  the  property  to  William  Wing, 
Uing  the  gift  to  her  husband  taking  effect,  is  to  be  de- 
feated because  she  did  not  say  ''in  case  my  said  husband 
thonld  die  in  my  hfetime,  or  in  case  my  said  husband  and  I, 
the  said  Atari/  Ann,  the  wife  of  my  said  husband,  should  die 
It  the  same  point  of  time,  or  it  should  be  uncertain  which 
otitt  dies  first,  whereby  my  gift  to  my  said  husband  shall 
W)t  take  effect,"  then  over  to  William  Wing. 
p-2 
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1860.  A  Judge  is  to  construe,  and  not  to  make  a  will;  and  if 

Wing        an  event  has  happened  for  which  a  testator  has  not  pro- 
Amobatb.     ^^^^^>  fr^^"^  ^^*  having  foreseen  it,  although  if  he  had  fore- 
seen it  there  is  a  strong  probability  that  he  would  have 
provided  for  it  in  one  particular  way,  his  supposed  wishes 
shall  not  prevail,  quod  voluit  tion  dixit :  we  are  to  give 
effect  to  the  expressed,  not  the  conjectural  or  probable, 
intention  of  testators.     But  looking  to  this  will,  does  not 
the  testatrix  clearly  express  her  intention,  that  if  her  hus- 
band did  not  take  the  property  William  Wing  should  take 
it  ?    The  lapse  of  the  bequest  to  her  husband  by  his  pre- 
decease being  substantially  the  only  event  upon  which  the 
bequest  to  him  could  fieiil,  when  she  says, ''  in  case  my  said 
husband  should  die  in  my  lifetime,"  does  she  not,  in  sob- 
stance,  say,  in  case  the  bequest  to  my  husband  should  fiul, 
then  William  Wing  is  the  object  of  my  bounty,  and  all 
shall  go  to  him.     She  has  not  provided  for  the  event  of 
there  being  an  impossibility  to  determine  whether  she  or 
her  husband  died  first.     But  although  she  has  not  in  terms 
provided  for  this  event,  she   has   clearly  intimated  her 
intention,  that  in  case  of  the  gift  to  her  husband  not  taking 
effect,  the  ulterior  gift  to  William  Wing  should  take  effect 
And  this  seems  to  me  not  to  be  an  interpolation  into  his  wiD} 
but  a  necessary  implication  from  what  she  has  said.    How 
can  it  be  supposed  that  if  she  had  foreseen  the  event  of  an 
uncertainty  as  to  whether  she  or  her  husband  died  first, 
so  that  her  husband  could  not  take  from  that  uncertainty, 
she  would  have  altered  the  intention  she  had  so  plainly 
expressed  in  favour  of  William  Wingl    Can  it  be  con- 
sidered possible  that  William  Wing  would,  in  that  event, 
have  ceased  to  be  the  object  of  her  bounty  ?    What  other 
destination  of  the  property,  b}  her,  can  be  conjectured  ?    If 
her  husband  should  not  take,  William  Wing  was  substi- 
tuted for  him.  Quid  ?  verbis  satis  hoc  cautum  est  f    Mimme^ 
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qum  res  igitur  valuit?     Voluntas.    Words  are  here  found         I860, 
which  abundantly  indicate  the  intention  of  the  testatrix.         Wino 
Regard  being  had  to  these  words,  it  seems  to  me  to  be  a      Aho^vb. 
&Ilacy  to  say  that  this  was  a  gift  merely  on  the  happening 
of  a  particular  event,  unless  that  event  is  taken  to  be  the 
fiulure  of  the  prior  gift  to  her  husband. 

It  has  been  objected  that  there  is  no  proof  that  the  gift 
to  the  husband  has  failed.     But  with  great  submission,  the 
fidlure  of  this  gift  is  res  judicata.     In  this  administration 
suit,  to  which  all  who  are  interested  are  parties,  Wing^  as 
legatee  and  executor  of  John  Underwood^  claimed  the  pro- 
perty under  the  appointment  by  the  wife  in  favour  of  her 
husband ;  that  claim  has  been  solemnly  overruled  on  the 
ground  that  there  is  no  evidence  of  the  husband  having 
survived  the  vidfe ;    and,  moreover,  there  is  a  decree  in 
&Tour  of  the  l^atees,  who  were  to  take  in  default  of 
appointment     That  decree  standincr,  the  claim  under  the 
gift  to  the  husband  is  for  ever  barred,  and  it  must  be  con- 
sidered that  no  interest  in  the  property  in  question  ever 
Tested  in  him  for  the  most  minute  particle  of  time,  or,  in 
other  words,  that  the  gift  to  the  husband  entirely  failed. 
The  decree  must  be  considered  as  containing  a  declara- 
tion to  that  effect,  to  justify  the  adjudication  with  which 
the  decree  concludes :  **  that  those  who  were  to  take  in 
defimlt  of  appointment  are  absolutely  entitled  in  equal  shares 
to  the  residuary  personal  estate  of  the  testator  John  TuUey.** 
The  gift  to  the  husband  having  failed,  1  think  that  the 
gift  to  fVing  ought  to  prevail ;  this  gift  having  been  on 
fiulure  of  the  gift  to  the  husband,  not  conditional  on  proof 
being  adduced  that  the  gift  to  the  husband  failed  by 
lapse. 

In  this  way  the  Appellant's  case  seems  to  me  to  be  made 
out,  without  any  aid  from  the  husband's  vrill.  But,  taking 
into  consideration  that  the  Appellant  is  legatee  under  the 

?3 
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1860.  wiU  of  the  husband,  as  well  as  appointee  under  the  wiU  of 
WiNo  the  wife,  and  that  he  is  the  personal  representative  both  of 
A1V0RAV&  ^'^^  husband  and  the  wife,  there  is  another  way  of  putting 
his  ease  to  which  I  am  not  aware  of  any  answer  that  can 
be  given.  Indeed  this  appears  to  me  (with  great  deference) 
to  amount  to  a  demonstration  that  the  parties  to  whom 
the  property  has  been  adjudged  cannot  be  entiUed  to  it 

'Die  Respondents  must  admit  that  they  are  not  entitied, 
and  that  the  Appellant  is  entitied,  first,  if  the  husband 
survived  the  wife,  under  the  husband's  will ;  secondly,  if 
the  wife  survived  the  husband,  under  the  appointment  by 
the  wife,  or,  thirdly,  if  the  husband  and  wife  died  at  the 
same  point  of  time,  there  being  then  a  clearly  established 
failure  of  the  gift  to  tiie  husband.  In  the  nature  of  things, 
one  of  these  three  events  must  have  happened,  and  in  no 
other  way  can  it  be  suggested  that  the  deaths  of  the  hus- 
band and  vnfe  could  have  occurred.  If  one  of  those 
events  must  have  happened,  and  on  the  happening  of  any 
one  of  them  the  Appellant  is  entitied,  how  can  the  parties 
put  into  possession  of  the  property  be  entitled?  Their 
primd  facie  tide  is  to  prevail  till  a  better  is  shown.  But 
does  not  the  Appellant  show  a  better  when  he  proves  that 
he  is  entitied  on  the  happening  of  any  one  of  three  events, 
and  that,  vrith  the  certainty  of  fate  itself,  one  of  these  three 
events  must  have  happened  ? 

It  has  been  admitted,  and  I  consider  it  incontestible,  that 
on  proof  of  the  husband  and  wife  having  died  at  the  same 
point  of  time  the  gift  to  the  Appellant  would  take  effect, 
that  being  conclusive  to  show  that  the  gift  to  the  husband 
had  failed.  A  technical  objection  may  be  made  to  this 
last  mode  of  putting  the  Appellant's  case,  that  it  depends 
upon  the  accident  of  his  being  the  legatee  and  representative 
of  both  husband  and  wife,  and  that  these  separate  tities 
might  have  been  in  different  individuals.     But  in  eject- 
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menty  separate  titles  in  different  individuals  are  a1  lowed  to  be        ^^^ 
joined  in  the  same  suit,  and  the  last  Report  of  the  Common        Wing 
Law  CJommissioners  recommends  that  this  procedure  should     Amobayb, 
be  extended  to  other  actions. 

Upon  the  whole,  I  am  bound  to  say,  that  after  great 
deliberation,  I  have  come  to  the  clear  conclusion,  that  the 
decree  appealed  against  ought  to  be  reversed.  However, 
hating  reason  to  believe  that  a  majority  of  the  Members  of 
your  Lordships'  House  who  heard  the  argument  upon  the 
Appeal  are  of  a  different  opinion,  I  must  of  course  advise 
your  Lordships,  that  the  appeal  should  be  dismissed. 

Lord  Cranwarth: 

My  Lords,  the  question  for  decision  in  this  case  is  nearly 
the  same  as  that  which  was  decided  in  the  Court  of  Chan- 
eery  in  Underwood  v.  Wing,  when  I  had  the  honor  of 
holding  the  Crreat  Seal.  If  that  decision  was  wrong,  the 
decree  of  the  Mcuter  of  the  Rolls,  now  under  review,  cer- 
tainly ought  to  be  reversed.  Even  if  the  former  was  right, 
the  Appellant  contends  that  there  is  a  distinction  between 
the  two  cases  which  entitles  him  to  a  reversal  of  this 
decree. 

The  fiu^ts  of  the  case  have  been  so  fully  detailed  by  my 
Qoble  and  learned  friend  on  the  Woolsack,  and  are  so 
(ally  before  your  Lordships,  that  I  need  not  detain  you  by 
adverting  to  them. 

The  eaae  of  Underwood  V.  TFtn^  was  a  suit,  by  the  repre- 
sentative of  the  next  of  kin  of  the  husband,  against  Mr. 
Wing  as  his  personal  representative,  claiming  his  residuary 
personal  estate,  on  the  ground  that  he  had  died  intestate  as 
to  that  residue ;  no  conflicting  claimant  was  then  before 
the  Court.  It  was  argued  in  that  case,  that  the  evidence 
OQgbt  to  satisfy  the  Court  that  the  vtrife  died  in  the  lifetime 

of  her  husband,  on  which  event,  he  by  his  will  gave  all 
p4 


206 


CASES  IN  THE  HOUSE  OF  LORDS. 


1860. 
Wing 

V, 

Angravb, 


his  property  to  the  present  Appellant  On  that  question 
of  fact  the  Master  of  the  Rolls  first,  and  afterwards  I,  as 
Lord  Chancellor,  with  the  concurrence  of  two  learned 
Judges,  held,  without  hesitation,  that  Mr.  Wing  had  failed 
to  establish  his  proposition,  that  he  had  not  proved  that 
the  wife  died  in  her  husband's  Ufetime.  A  similar  question 
of  fact  arose  in  the  present  case.  But  it  is  needless  to  say 
more  on  the  point.  Your  Lordships,  I  believe,  al.  agree 
that  there  is  no  evidence  warranting  any  conclusion  as  to 
whether  the  husband  survived  the  wife,  or  the  wife  sur- 
vived the  husband. 

Supposing  this  question  offset  to  be  thus  left  in  uncer- 
tainty, and  to  be  incapable  of  solution,  still  it  was  contended 
before  me,  in  the  case  of  Underwood  v.  Wing,  that  Wing 
was  entitled,  under  the  husband's  will,  to  the  whole  of  his 
residuary  personal  estate,  for  that,  according  to  the  true 
construction  of  that  will,  everything  was  giv^i  to  him 
which  from  any  cause  the  wife  could  not  take.  The  wife, 
it  was  argued  in  that  case,  did  not,  and  could  not,  take 
anything ;  and  that  being  so,  and  the  children  having  all 
perished  in  infancy,  the  gift  to  the  Defendant,  Mr.  ff^ng, 
it  was  said,  must,  according  to  the  authorities,  be  held  to 
have  taken  effect 

That  reasoning  did  not  convince  me.  There  is  abun* 
dant  authority  to  show  that  if  a  bequest  is  made  to  A.  on 
one  event,  and  failing  that  event,  on  another  event  to  B., 
then,  if  the  first  event  does  not  happen,  the  Court  may  un- 
derstand the  testator  to  have  meant  that  B.  should  take, 
though  the  event  on  which  the  bequest  is,  in  terms,  made 
to  him,  is  not  the  exact  alternative  of  that  on  which  it  was 
given  to  A.  It  may,  if  the  circumstances  warrant  it,  be 
understood  that  the  gift  to  B.  was  meant  to  take  effect  if, 
from  any  cause,  the  gift  to  A.  did  not  take  effect  This, 
as  a  rule  of  construction,  is  in  some  cases  not  unreasonable, 
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and  has  often  been  acted  on.     I  may  refer  to  the  cases  of        l^eo. 
/oner  ▼•  Weiicand),  Avelyn  v.  Ward,  HiUersdon  v.  Lowe,        Wiws 
and  Warren  v.  RudaU,  and  there  are  many  others.     But     anqbItb. 
there  is  not,  so  far  so  I  am  aware,  either  principle  or 
iothority  for  saying  that  if  there  is  a  bequest  to  A.,  on  a 
particular  event,  and  failing  that  particular  event,  to  £., 
diat  B.  can  take  if  it  cannot  be  ascertained  whether  the 
e?ent  has  or  has  not  happened.     In  such  a  state  of  circum- 
stances, there  is  no  more  right  in  B.  than  in  A.    The  hus- 
band here,  by  his  will,  said  that  if  his  wife  died  in  his  life- 
time, Wing  should  take.     In  all  probability  he  would  also, 
if  it  had  occurred  to  him,  have  said.  If  it  cannot  be  ascer- 
tuned  whether  she  dies  in  my  lifetime  or  not,  then  also 
Wing  shall  take ;  but  that  he  has  not  said. 

On  this  ground  I  decided  against  the  claim  of  Mr.  Wing, 
m  Underwood  v.  Wing.  It  was  uncertain  in  that  case 
whether  Mrs.  Underwood  did  or  did  not  die  in  the  lifetime 
of  her  husband.  If  she  did.  Wing  was  entitled  to  his  per- 
sonal estate.  If  she  did  not,  her  personal  representative 
was  entitled  to  it  Mr.  Underwoo^Ts  next  of  kin  were,  of 
^nne, primd  facie  entitled  to  his  personal  estate;  and  as 
ViMg  could  not  displace  this  title  by  showing  that  Mrs. 
Underwood  died  in  his  lifetime,  I  held,  with  the  Master  of 
the  Rolls,  that  there  was  nothing  to  displace  the  primA 
fade  title  of  the  next  of  kin,  represented  by  the  Plaintiff 
in  that  suit  It  was,  as  I  thought,  a  fallacy  to  assume  that 
the  bequest  to  Mrs.  Underwood  had  failed  to  take  effect 
Undoubtedly  it  had  failed  so  to  take  effect  as  to  give  to 
her  any  practical  enjoyment  of  the  property,  for,  if  she  was 
the  sorvivor,  she  could  not  have  survived  for  more  than  a 
few  seconds;  but  her  survivorship,  if  she  did  survive 
hat  for  a  second,  was  sufficient  to  displace  the  claim 
of  ^tii^,  and  to  entitle  her  personal  representative  to  the 
whole  personal  estate  of  her    husband.      The  inability 
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1800.        to  ascertain  the  truth  no  more  assisted  the  claim  of  Mr. 

WiNo         Wing  than  that  of  Mrs.  UnderwoocTs  personal  represen- 

AnqrItb.     ^^i^^*     I^  ^^  on  these  grounds  that  I  decided,  with  all 

deference  to  those  who  differ  from  me,  I  tliink  rightly 

decided,  the  case  of  Underwood  and  Wtng. 

In  the  present  case,  the  question  arises  on  the  will,  or 
rather  testamentary  appointment  executed  by  Mrs.  Under* 
wood.  Under  the  will  of  her  father,  she  had  an  absolute 
power  of  appointment  over  his  residuary  personal  estate, 
and,  in  default  of  appointment,  his  personal  estate  was  so 
given,  that  certain  of  the  Defendants  in  this  suit  would  be 
entitled  to  it  In  exercise  of  her  power  Mrs.  Underwood 
appointed  the  whole  to  her  husband,  but  if  he  should  die 
in  her  lifetime,  then  to  Wing.  In  this  case,  as  in  that  of 
Underwood  v.  Winff^  the  counsel  for  Mr.  Wing  contended 
that  the  gift  to  him  must  be  considered  to  have  taken 
effect,  because  the  alternative  gift  to  the  husband  had 
failed.  On  the  ground  on  which  my  decision  rested  in  the 
former  case,  I  think  that  this  argument  must  fail.  There 
is  no  more  reason  on  such  an  argument  to  exclude  the 
claim  of  the  husband's  personal  representatives,  than  to 
exclude  the  claim  of  Wing.  If  Wing  contends  that  he  is 
entitled,  because  it  is  not  shown  that  Underwood  survived, 
UnderwooiTB  representatives  may  with  equal  force  contend 
that  they  are  entitled,  because  it  is  not  shown  that  he  died 
in  the  Ufetime  of  his  wife,  that  is,  that  he  did  not  survive. 
Acting,  therefore,  on  the  principle  by  which  I  vms  guided 
in  the  former  case,  I  come  to  the  conclusion  that  Wing  has 
not  estabUshed  his  claim. 

In  a  case  so  peculiar  as  that  of  this  shipwreck,  the 
judgment  is  liable  to  be  led  astray,  from  its  being  certain 
that  both  the  parents  perished  almost  at  the  same  point  of 
time.  But  the  same  question  might  have  arisen  if  the 
circumstances  had  been  somewhat  different,  and  if  there 
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had  been  no  such  certainty.    Suppose,  for  instance,  that        1»50. 
Mrs.   Underwood  had  not  sailed  with  her  husband  and        Wmo 
children,  but  that  they  having  sailed  for  Australia,  she     Ahorat* 
had  remained  in  England   and  died  there  a  few  weeks 
after  the  ship  had  sailed,  and  that  the  ship  and  all  on 
board  had  perished  on  the  outward  voyage,  but  that  there 
were  no  means  of  ascertaining  when,  where,  or  how  it 
perished ;  surely  in  such  a  state  of  circumstances,  it  could 
not  have  been  contended  that  Wing  had  any  title  prefera- 
ble to  that  of  Mr.  Underwood^^  personal  representatives. 
I  see  nothing  to  distinguish  such  a  case  in  principle  from 
that  now  before  your  Lordships. 

The  contest  in  this  case  is  not,  as  it  was  in  the  case  of 
Vnderwood  v.  Witig^  a  contest  between  Wing  and  the  next 
of  kin  of  Underwood^  but  between  him  and  those  entitled 
to  TuUey's  personal  estate  in  default  of  appointment.  But 
this  does  not  create  any  real  distinction.  In  the  latter 
case,  as  in  the  former,  the  question  is  whether  Wing  has 
shown  a  title  displacing  the  right  of  those  who  have  a 
pimA  facie  title ;  and  whether  that  primA  facie  title  is  one 
conferred  by  law,  like  that  of  next  of  kin,  or  one  created  by 
the  parties,  as  under  the  will  of  Mrs.  Underwood^s  father, 
can  make  no  real  difference. 

I  may  remark,  as  well  with  reference  to  this  case  as  to 
that  of  Underwood  v.  Wing,  that  the  rule  of  construction 
relied  on  by  the  Appellant  might  have  been  contended  to 
he  applicable  if  the  fact  had  been,  and  had  been  ascertained 
to  be,  that  Mr.  and  Mrs.  Underwoodhoih  died  at  the  same 
instant  of  time,  if  that  could  be  possible.  In  that  case  the 
gift  to  Mrs.  Underwood,  in  Underwood  v.  Wing,  would 
ha?e  failed,  because  she  did  not  survive  the  testator  her 
husband.  The  gift  to  Wing  would  not  in  terms  have 
^en  effect,  because  she  did  not  die  in  the  lifetime  of  her 
husband.    But  the  fact  being  ascertained,  that  the  con- 
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1860.  tiDgency  did  not  happen  on  which  the  wife  could  take,  liM 
Wing  might  have  l>een  argued  (I  do  not  say  whether  successfully 
AnoRAVB.  ^^  "^^)  ^^*^  ^^^  w^'^  ought  to  be  construed  as  having  in — 
tended  to  give  to  Wing  that  which  the  wife  would  hav^ 
taken  if  she  had  survived ;  and  so,  by  similar  reasoning  itr:3 
this  case,  that  Wing  was  entitled  to  what  had  been  appointed 
to  the  husband.  The  facts,  however,  on  which  such  an  argu*. 
ment  would  have  rested,  would  have  been  very  different 
from  those  on  which  we  are  now  called  on  to  decide. 

The  two  cases  so  far  as  I  have  hitherto  considered  them, 
are  not  distinguishable  in  principle.  It  was,  however,  con- 
tended, that  there  is  a  distinction  in  this  case  arising  from 
the  fact  that  here  we  have  before  us  (which  the  Court  had 
not  in  Underwood  v.  Wing)  the  person  entitled  in  either 
alternative,  the  person  entitled  if  Mr.  Underwood  survived 
his  wife,  and  the  person  entitled  if  she  died  in  his  lifetime. 
Wing  is  the  personal  representative  of  Mr.  Underwood,  and 
in  that  character  is  entitled  if  he  survived  his  wife.  If  he 
did  not  survive,  then  Wing  is  entitled  in  his  owa  right 

I  have  considered  this  distinction,  but  I  do  not  think 
that  it  warrants  us  in  arriving  at  any  different  result.  Sup- 
pose the  fact  had  been  that  some  third  person  had  been 
Mr.  Underwood's  personal  representative,  it  could  not 
surely  have  been  contended  that  though  neither  he  nor 
Wing  could  separately  have  established  a  claim,  yet  that 
they  might  chib  their  rights  together  and  say  that  one  or 
other  of  them  was  entitled.  Lord  Eldon,  on  the  denmrrer 
in  Cholmondley  v.  Clinton  (j),  and  Lord  Redesdale  in  this 
House  (k),  evidently  considered  such  a  course  as  inadmis- 
sible, and  it  is  certaily  contrary  to  all  principle.  Can  it, 
then,  make  any  difference  that  here  the  two  lights  are 
united  in  the  same  person  ?     I  think  not    They  are  rights 

U)  Tom.  &  Boss.  116.  (k)  4  Bligh,  81. 
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of  a  totally  different  nature.     In  one  view  of  the  case        I860. 
YPt/ig  would  take  for  his  own  sole  benefit,  whereas  in  the        Wing 
other  he  would  take  only  to  distribute  according  to  Mr.     Anqratb. 
Undencaodts  will,  after  pajing  his  debts.     The   persons 
daiming  in  default  of  appointment  are  entitled  to  hold  the 
property  till  some  one  can  show  an  appointment  in  his 
favour.     Wing  cannot  show  an  appointment  to  him  per- 
sonally.    He  cannot  show  an  api)ointment  to  Underwoody 
alone,  whom  he  represents.     It  cannot  be  that  the  mere 
character  of  executor  gives  any  right  to  Wf/f^,  for  then  he 
would  be  entitled,  even  though  the  beneficial  interest  was 
all  given  to  another.  It  cannot  be  that  his  right  results  from 
his  being  residuary  legatee,  for  he  might  have  611ed  that 
character  though  another  had  been  executor.    And  if  he 
could  not,  for  the  purposes  of  this  suit,  connect  either  of 
these  rights  separately  with  his  personal  claim  as  appointee, 
80  neither  can  he  rely  on  the  union  of  both   of  them 
m  his  own  person.    Justice  cannot  be  done  by  handing 
over  the  funds  to  him  on  the  ground  that  he  unites  in  him* 
self  both  claims.    It  is  impossible  to  know  how  he  is  to 
diapose  of  the  property  when  he  has  got  it.     The  persons 
entitled  in  defeult  of  appointment  are  to  be  treated  as 
persons  in  possession,  and  they  are  not  to  be  dispossessed 
unless  by  some  one  showing  how  and  in  what  right  he  has 
a  superior  claim.     The  union  of  the  two  rights  in  ffinff 
does  not  enable  him  to  do  this ;  if,  indeed,  the  same  person 
was  entitled  for  his  own  benefit,  whichever  of  the  events 
had  happened,  this  argument  of  the  Appellant  would  have 
been  good.     If,  for  instance,  the  appointment  had  been  in 
«ne  event  to  fVing,  in  the  other  to  the  person  who  at  the 
death  of  the  person  appointing  filled  a  particular  office,  say 
that  of  Lord  Mayor  of  London j  then  if  Wing  was  at  that 
time  Lord  Mayor  of  London  he  would  be  entitled,  ywa- 
^^nque  ria,  and  his  title  would  be  good.  But  then  it  would 
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1890.  be  certain  that  in  every  possible  event  fVing  must  be  eor 
Wnio  titled  for  his  own  use  and  benefit 
AxQKkwm.  If  it  be  said  that,  in  the  circumstances  of  this  case,  i1 
certainly  was  not  intended  that  those  entitled  in  default  ol 
appointment  should  retain  the  property,  I  answer  it  was 
intended  that  they  should  retain  it  till  some  other  peraou 
could  show  a  valid  appointment  in  his  favour  ;  and  this  is 
not  shown.  I  do  not,  therefore,  see  any  valid  distinc- 
tion arising  from  the  accident  that  here  Wing  claims,  not 
only  in  his  own  right,  but  also  as  executor  and  residuary 
legatee  of  Mrs,  Underwood.  They  are  two  distinct  and  in- 
consistent rights  incapable  of  being  joined  together.  The 
result,  therefore,  is,  that  I  think  the  decree  below  was  right, 
and  I  must,  therefore,  recommend  your  Lordships  to  aflbrm 
it,  though  of  course  I  cannot  but  feel,  to  some  extent, 
diffident  of  my  own  opinion,  opposed  as  it  is  to  that  of  my 
noble  and  learned  friend. 

My  Lords,  I  have  this  morning  received  a  note  from  my 
noble  and  learned  friend.  Lord  Brougham,  who  was  obliged 
to  quit  England,  in  the  course  of  this  morning,  and  he 
authorises  me  to  say,  that  having  done  me  the  favour  to 
look  at  what  I  had  written,  and  also  at  the  learned  and 
elaborate  judgment  of  the  I.0ord  Chancellor,  he  concurs  in 
the  view  which  I  have  had  the  honour  to  submit  to  your 
Lordships. 

Lord  Wensleydale,  after  stating  the  two  wills,  the  facts 
set  forth  in  evidence,  the  suits  and  the  proceedings 
in  the  Courts  below,  said  : 

I  think,  after  much  consideration,  that  the  view  taken  of 
the  case  by  the  Master  of  the  Rolls,  agreeing  with  that 
taken  by  Lord  Craitworth  in  the  other  case  of  Underwood 
v.  Wing,  is  right 

Three  questions  were  discussed  in  the  arguments  before 
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OS.     First,  whether  the  burthen  of  proof  that  he  was  en-        I860, 
titled,  lay  upon  the  Appellant.     This  point  wasnot  much        Wiho 
pressed,  and  there  is  not  the  least  doubt  that  the  Appel-     xnoravb. 
Iftnt  was  bound  to  show  that  he  had  a  right  according  to 
the  true  construction  of  the  will  under  which  he  claimed. 
The  onus  probandi  was  clearly  upon  him.    Secondly,  it 
-was  contended  that  there  was  evidence  of  the  death  of 
the  wife  in  the  lifetime  of  her  husband,  so  as  to  entitle  the 
Appellant,  under  the  will  of  Mrs.  Underwood,  supposing 
that  upon  the  true  construction  of  that  will  it  was  neces- 
sary to  proTB  that  fact     The  question  is  not  whether  there 
was  evidence  to  go  to  a  jury,  if  there  had  been  an  issue, 
and  the  question  had  been  left  to  them  whether  the  hus- 
band survived.    The  question  for  us  is,  whether,  upon  the 
written  evidence  on  which  the  Judges  themselves  are  to 
decide,  according  to  the  present  defective  mode  of  trying 
disputed  fsLcts  in  Chancery^  they  ought  to  come  to  that 
conclusion.     And  considering  that  the  Master  of  the  Rollsy 
Lord  Cranworth^  and  the  Judges,  Mr.  Justice  Wightman, 
and  Mr.  Baron  Martin,  are  all  of  opinion  that  they  ought 
not,  I  think  we  should  accede  to  that  opinion,  unless  con- 
vinced to  the  contrary.     And  I  must  say,  that  far  from 
disagreeing  with  those  learned  persons,  I  think  they  have 
come  to  a  perfectly  just  conclusion.    The  evidence  leaves 
it  in  total  uncertainty   whether  the  husband    died    be- 
fore or  after  the  wife,  or  whether  they  both  died  at  the 
same  instant    Whoever  has  to  maintain  any  one  of  these 
propositions,  must  certainly  fail.     And  this  disposes  of 
the  case,  if  the  clause  in  each  will  should  be  construed 
according  to  its  strict  grammatical  construction.     The 
Appellant  would  be  entitled,  under  Mi*s.  Underwood'%  will, 
only  in  the  event  that  the  husband  died  in  the  lifetime  of 
the  wife ;  and  under  Mr.  UnderwoodC%  will  only  if  the  wife 
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^®^'        died  in  the  lifetime  of  the  husband,  but  under  neither  if 

Wing  they  died  at  the  same  instant 
Anobavb.  But  then  it  is  contended  (and  the  argument  was  princi- 
pally directed  to  that  point),  that  according  to  the  true 
construction  of  the  two  wills,  the  conditional  limitations 
could  be  construed  as  taking  effect,  not  merely  in  the 
events  expressly  mentioned  respectively,  but  in  the  event 
of  the  husband  and  wife  dying  at  the  same  moment  If 
there  was  simply  a  contract  to  give  a  sum  of  money  to 
anyone,  on  condition  that  A.  died  in  the  lifetime  of  B.,  I 
think  it  never  could  be  held  that  the  person  to  whom  the 
promise  was  made,  could  recover,  unless  he  proved  that  the 
precise  event  happened ;  and  if  he  left  it  uncertain  whe- 
ther both  did  not  die  at  the  same  moment  of  time,  I  think 
it  perfectiy  clear  that  he  would  not  succeed. 

But  it  was  contended,  that  in  a  conditional  limitation  in 
a  will  which  may  be  supposed  to  be  meant  to  dispose  of 
the  whole  of  the  testator's  property,  the  context  would 
enable  ue  to  depart  from  the  grammatical  construction  of 
the  words,  and  to  read  them  as  intending  to  provide,  not 
merely  for  the  case  of  the  legatee  dying  in  the  lifetime  of 
the  testatrix,  but  dying  at  the  same  time,  as  if  the  words  had 
been  ''  if  the  legatee  shall  not  survive,"  or,  in  other  words, 
*'  if  the  previous  legacy  shall  lapse,"  then  over.  I  was  veiy 
much  struck  with  that  argument,  and  certainly  was  in- 
clined for  a  time  to  think  that  the  will  of  Mrs.  Undertoood 
(and  that  of  Mr.  Underwood  is  open  to  the  same  consider- 
ation) might  be  construed  as  providing  for  the  lapse  of  the 
legacy  to  her  husband,  by  his  not  surviving  her.  But, 
after  much  considemtion,  I  think  this  construction  ought 
not  to  be  put  upon  it  This  case  (and  there  are  many  like 
it)  is  one  in  which  the  temptation  from  the  supposed  hard- 
ship of  the  case  to  swerve  from  the  established  rules  of 
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construction,  is  strong.    No  one  can  doubt  as  to  the  testa-        ^8^- 
trix's  "  intention,"  in  the  loose  sense  of  that  word.     No        Wino 
one  can  suppose  that  she  really  meant  not  to  give  the  pro-     AhqbIvb. 
perty  to  Wing^  if  her  husband  and  herself  should  happen 
to  die  at  the  same  moment     No  one  doubts,  that,  had  she 
thought  of  such  a  possibility  at  the  time  she  made  her  will, 
she  would  have  provided  for  it  by  express  words.     But  it 
cannot  be  too  often  repeated,  that  the  true  question  in  all 
these  cases  is,  not  what  the  testatrix  intended  to  do^  but 
what  is  the  meaning  of  the  words  used  in  the  will.     Sir 
James  Wigram  says,  in  his  excellent  work  on  the  applica- 
tion of  parol  evidence  (/),  '^  It  is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his  words."     Those 
ooght  to  be  construed  according  to  the  rule  now  fully 
established.     The  will  is  to  be  read  in  the  ordinary  and 
grammatical  sense  of  the  words,  unless  that  is  contrary  to 
or  inconsistent  with  the  declared  intention  of  the  writer,  to 
be  extracted  from  the  whole  instrument,  or  unless  it  involves 
>Qy  absurdity ;  in  which  cases  it  may  be  modified,  ex- 
tended, or  abridged,  so  as  to  avoid  such  inconvenience,  but 
no  ferther. 

This  rule,  in  substance,  has  been  laid  down  by  Mr.  Jus- 
tice Burton,  and  before  him,  in  the  strongest  terms,  as  a 
rule  of  the  greatest  importance,  by  Lord  EUenboroughy  and 
8mce  by  Lord  Cranworth,  by  Mr.  Justice  JMauIe,  and  by 
Chief  Justice  Jervis,  as  will  be  foimd  in  the  report  of  the 
caseof  ^6&o^^  v.  Middkton  (m). 

It  is  impossible  to  overrate  the  importance  of  steadily 
^d  faithfully  adhering  to  this  rule,  for  the  sake  of  the  great 
interests  of  society  in  avoiding  litigation,  and  affording  the 
hest  chance  of  obtaining  as  much  certainty  in  the  con- 
struction of  wills  as  the  subject  is  capable  of.     It  is  better, 

(0  4  Edit.  p.  8,  8. 9.  (m)  7  U.  L.  Cds.  68. 

VOL.  VIII.  Q 
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1860.         as  Mr.  Feame  says  (page  1 73),  that  the  intentions  of  twenty 
WiNo        testators  every  week  should  fail  of  effect,  than  that  the 
Anqravb.      ^^^  should  be  departed  from  upon  which  the  security  of 
titles,  and  the  general  enjoyment  of  property  so  essentially 
depend.    Adhering  to  this  rule,  I  do  not  see  how  any 
different  reading  can  be  adopted  in  the  will  of  Mrs.  Under- 
wood.   The  words  themselves  are  perfectly  plain  and  clear. 
If  the  words  were  read  in  their  ordinary  sense,  there  would 
be  an  intestacy  in  the  possible  event  of  the  contempo- 
raneous death  of  the  testatrix  and  her  husband.     There  is 
no  inconsistency,  or  repugnance,  or  absurdity  in  so  con- 
struing them.     But  I  cannot  think,  that  the  mere  circum- 
stance of  intestacy  in  the  supposed  event  of  contempo- 
raneous   death    can    alone    be    sufficient    to    alter   the 
construction  of  the  clear  words  of  this  clause.     The  more 
reasonable  inference  is  that  the  testatrix  omitted  altogether 
to  consider  the  supposed  case  of  contemporaneous  death, 
and  that  it  is  therefore  unprovided  for.     And  I  do  not 
think  that  the  decision  in  the  case  of  Jones  v.  Westcomb  (») 
before  Lord  Chancellor  Harcourt,  and  many  subsequent 
cases,  referred  to  at  your  Lordships'  Bar,  and  which  have 
been  commented  upon  by  my  noble  and  learned  friend  on  the 
Woolsack,  where  from  the  words  used,  the  Court  has  seen 
that  the  intention  was  that  the  limitation  over  was  to  take 
effect  on  failure  of  the  precedent  estate,  are  any  authority 
for  altering  the  express  words  of  condition  on  which  the 
limitation  over  depends.     In  the  case  of  bequest  to  a  sup- 
posed child  in  ventres  a  mire,  and  there  is  no  child,  the 
gift  fails  from  the  want  of  a  person  to  take  it,  and  the  gift 
over  takes   effect;    if  there  had  been  a  child  the  gift> 
over  would  not  have  taken  effect  unless  the  precedents, 
condition  of  that  child  dying  under  twenty-one  had  take 
place.     The  condition  docs  not  really  exist  till  after  the 
(fij  Free,  in  Chan.  310  ;  1  Eq.  Gas.  Abr.  245,  pi.  10. 
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child  is  born.    A  similar  reason  applies  to  other  cases  of        1800. 
posthumous  children.     It  applies  to  Avelyn  v.  Ward^  where        Wiko 
the  gift  of  the  fost  estate  foiled   by  the  death  of  the     xhobave. 
defiaee  in  the  testator's  lifetime.    And  so  in  the  case  of 
Wwnren  ▼.  Rudall{o)  before  Vice  Chancellor  Wood,  where 
the  first  limitation  failed  because  it  was  void  in  law. 

To  other  cases  the  mode  of  reasoning  adopted  by  Sir 
Wmiam  Chant  in  Murray  ▼.  Jone$\  p)  applies.  He  there 
points  out  that  words  at  first  sight  conditional  are  really 
Hot  so;  as  a  gift  "  in  case  I  hare  only  one  child,"  does  not 
necessarily  mean  that  the  having  one  child  was  a  condition 
precedent.  None  of  those  cases  so  understood  applies  to 
ibe  present,  where  the  words  used  are  expressly  conditional 
and  perfectly  clear  and  unambiguous. 

All  that  can  be  truly  said  in  this  case  is,  that  it  is 
angular  that  the  testatrix  should  have  made  the  limitation 
o?cr  depend  upon  that  precise  event.  The  words  used, 
kowercr,  imply  no  more ;  and  though  we  cannot  but  con- 
jecture that  the  testatrix  might  have  intended  to  provide 
for  erery  case  of  lapse  by  death,  she  certainly  has  not  done 
80.  I  am  quite  satisfied,  therefore,  that  the  proposed  con- 
straction  cannot  be  adopted  consistently  with  the  preser- 
ntion  of  the  established  rules  of  law.  ' 

But  supposing  the  construction  suggested  should  be 
adopted  and  the  will  read  as  if  it  had  provided  for  the 
giftorer  "  in  case  the  husband  should  not  survive,"  or  "  in 
case  the  legacy  to  him  should  lapse,"  it  would  not,  in  my 
nrind,  remove  the  difficulty.  In  the  case  of  the  claim 
tmder  Mrs.  Underwoods  will,  the  Appellant  could  not 
prore  that  Mr.  Underwood  did  not  survive,  and  that  there 
was  a  kpse.  In  the  claim  as  executor  of  Mr.  Underwood^ 
le  conid  not  prove  that  the  wife  did  not  survive,  and  that 

(o)  4  Kay  &  Johnst.  GOd.  (p)  2  Yes.  k  Bes.  dia 
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1860.         there  was  a  lapse.     And  therefore,  in  each  character  he 
Wing         would  fail, 
Akoravb.  '^^^  circumstance  of  the  family  all  perishing  in  the  same 

shipwreck  is  only  one  case  in  which  such  difficulties  would 
arise.  If  the  husband  had  gone  abroad,  and  not  been 
heard  of  for  seven  years ;  if  the  wife  had  done  so,  and 
not  been  heard  of  for  the  like  time,  or  had  died  at  a  known 
time  at  home,  just  the  same  difficulty  would  have  occurred. 
If  either  had  died  at  a  certain  time,  and  the  other  at  a  time 
not  known,  it  would  have  been  equally  impossible  to 
ascertain  whether  either  or  which  gifl  over  had  tsken 
effect 

In  this  case  it  is  contended  that  the  difficulty  is  removed 
by  the  circumstance  that  the  Claimant  under  both  wills  is 
the  same  person.     I  think  not.     If  the  representative  of 
Mr.  Underwood  were  a  different  person  from  Wing^  one  of 
the  two  would  be  entitled  without  doubt,  for  Mr.  and  Mrs. 
Underwood  must  have  died  one  before  the  other ;  or  both 
must  have  died  simultaneously.     It  might  therefore  be 
contended  that  Mrs.  Underwood's  will  must  have  been  an 
effective  execution  of  the  power,  as  one  or  the  other  must 
have  taken  under  her  will,  and  the  legatees  over  could  not 
take.     But  I  apprehend  it  to  be  clear  that  this  would  not 
have  been  sufficient  to  defeat  the  title  of  the  l^atees  over. 
To  do  that  it  would  be  necessary  to  show  not  merely  that 
one  or  the  other,  but  which  of  the  two  was  entitled  to  take 
the  property  appointed.     The  Court  must  be  able  to  say^ 
to  whom  it  is  bound  to  give  the  property  as  legatee,  in. 
priority  to  the  legatees  over.     Both  such  Claimants  could 
not  defeat  the  title  of  the  ultimate  legatees  by  joining  theur 
claims  together,  each  claiming  under  a  different  righ.*^ 
The  case  of  Cholmondely  v.  Clinton  (q),  shows  very  dearly 

(g)  Turn.  &  Russ.  107. 
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that  Lord  JEldon  thought  that  two  persons,  each  asserting        i860, 
the  title  to  be  in  him,  could  not  join  in  one  suit  for  the  pro-        Wino 
perty-     He  says,  "  it  is  a  record  quite  singular,  and  quite 
different  from  any  I  ever  recollect,  that  two  persons  can 
come  into  this  Court,  and  say  the  title  is  either  in  me  or 
you,  each  contending  it  is  in  himself,  and  bring  before  the 
Court  a  Defendant"    And  this  is  quite  analogous  to  pro- 
ceedings at  law.     If  an  action  for  a  legacy  could  be  main- 
tained, and  one  was  brought  for  a  l^acy,  subject  to  the 
like  condition,  both  could  not  join  in  the  same  action. 
Each  must  have  brought  his  own  action.     And  under  the 
circumstances  of  this  case,  neither  being  able  to  prove  his 
right,  both  must  &iL 

But  does  the  circumstance  that  in  the  present  case 
the  Appellant  happens  to  fill  both  characters,  make  a  dif- 
ferraice?  He  claims  as  legatee  of  Mrs.  Underwood^  if 
she  survived,  as  executor  of  Mr.  Underwood  and  l^atee  if 
be  survived.  In  one  case  he  would  take  the  property  abso- 
lutely, in  the  other  in  his  representative  character,  subject 
to  the  debts  of  Mr.  Underwood.  Must  he  not  make  out 
his  claim  to  the  fund  in  court  in  one  character  or  the  other, 
and  distinctly  show  in  which  he  was  entitled?  Is  it  not 
snbstantially  a  claim  by  Wing  and  by  the  creditors  of  Mr. 
Underwood  and  his  legatee  whom  the  executor  represents  ? 
Before  the  probate  was  obtained  the  claim  was  by  two  sets 
of  claimants.  By  the  fact  of  obtaining  probate  subse- 
quently, is  the  claim  made  a  single  one  ? 

If  we  pursue  the  analogy  before  mentioned,  and  suppose 
that  a  legatee  could  maintain  an  action  for  a  legacy,  un- 
doubtedly he  would  in  that  case  have  to  bring  two  different 
actions,  one  in  his  own  right  as  legatee  and  another  as 
executor  to  Underwood^  and  to  show  his  title  in  both  those 
actions  according  to  the  nature  of  the  action.  I  should 
think  that  he  would  be  compelled  to  show  distinctly  ia 
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1860.  this  proceeding  in  which  character  he  claimed  ifae  fond  in 
Wing  Court,  which  the  Court  is  called  upon  to  distribute  by  its 
Anoiuyb.  d®^''^'  T^s  1*®  could  not  possibly  do,  as  the  evidatce 
leaves  the  claim  in  either  character  in  total  uncertainty* 
But,  after  considerable  inquiry,  I  do  not  find  any  authority 
upon  this  precise  point  either  way ;  I  cannot,  therefore, 
entirely  rely  upon  this  view  of  the  case,  but  I  am  very 
strongly  inclined  to  think  that  it  is  perfectly  correct.  But 
on  the  first  ground  stated,  that  the  strict  grammatical  con- 
struction  of  the  conditional  limitation  cannot  be  departed 
from,  I  think  the  decree  ought  to  be  affirmed.  And,  on 
the  latter  ground,  also,  I  strongly  incline  to  think  that  it 
ought  to  be  affirmed. 

Lord  Chelmsford: 

My  Lords,  I  agree  in  the  opinion  which  has  been  ex- 
pressed by  my  two  noble  and  learned  firiends  who  last 
addressed  your  lordships' house,  and  which  is  concurred  is 
by  my  noble  and  learned  friend  Lord  Brougham.  Witk 
respect  to  the  question  upon  the  fact  of  survivorship  when 
two  persons  are  swept  away  together  by  a  calamity  like 
that  which  happened  in  this  case,  it  is  possible  that  there 
may  be  evidence  to  prove  distinctly  which  was  the  sur* 
vivor,  as  where  one  of  them  has  been  seen  struggling  with 
the  waves  after  the  other  has  sunk,  and  never  again  ap- 
peared above  the  surface,  or  as  in  this  very  case,  where 
there  can  be  no  doubt  that  there  is  evidence  to  establish 
satisfactorily  that  Catherine^  the  eldest  daughter  survived 
her  parents  for  some  short  time,  though  she  afterwards 
perished  in  the  same  shipwreck.  But  where  two  persons 
are  at  one  and  the  same  instant  washed  into  the  sea  and 
disappear  together,  and  are  never  seen  any  more,  it  is  not 
possible  for  any  tribunal  called  upon  judicially  to  determine 
the  question  of  survivorship,  to  form  any  judgment  upon 
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tbe  subject  which  can  be  founded  upon  anything  but  mere        I860. 

conjecture   derived   from  the  age,  sex,   constitution,    or       Wino 

strength  of  body  or  mind  of  each  individual,  and  as  our 

law  has  not  established  any  rules  of  presumption  for  these 

rare  and  extracnrdinary  occasions,  the  uncertainty  in  which 

tbey  are  involved,  leaves  no  greater  weight  on  one  side  or 

the  other  to  incline  the  balance  of  evidence  either  way« 

Uj  therefcMre,  it  is  necessary  that  the  Appellant  to  establish 

his  claim  under  the  will  of  Mrs.  Underwood,  should  prove 

that  she  survived  her  husband,  he  must  altogether  fail 

Now,  whether  this  proof  is  essential,  must  be  gathered 
from  the  intention  of  Mrs.  Underwoodj  as  expressed  in  her 
will  Did  she  intend  that  the  Appellant  should  have  the 
property  in  any  event  by  which  her  husband  might  be- 
come incapable  of  enjoying  it ;  or  did  she  mean  to  impose 
it  as  a  ccmdition  of  the  gift  to  him  that  her  husband  should 
die  in  her  lifetime  ?  There  seems  to  be  little  difficulty  in 
replyii^  to  these  questions,  that  she  probably  intended  Mr. 
Wkg  to  take,  upon  the  failure,  in  any  manner^  of  the  be- 
quest to  her  husband,  but  that,  not  contemplating  any  state 
of  circumstances  in  which  that  bequest  would  become  in* 
operative,  except  by  his  dying  in  her  lifetime,  she  used 
that  form  of  expression  to  indicate  that  Mr.  Wing  was>  in 
that  event,  to  be  substituted  for  her  husband.  Had  it 
oocnned  to  her  mind  that  a  highly  improbable  state  of  facts 
migiit  arise,  either  of  their  both  perishing  together,  or  of 
its  bong  impossible  to  ascertain  which  was  the  survivor,  no 
doabt  she  would  have  used  apt  words  to  embrace  such  an 
extraordinary  contingency.  Can  the  language  which  she 
has  employed  be  made  to  include  such  an  intention  ?  If 
it  cannot,  then  we  are  not  at  liberty  to  go  out  of  the  will 
to  bring  into  it  something  which  is  not  to  be  found  there. 
The  testatrix  says,  I  give  to  my  husband  certain  property, 
and  in  case  he  should  die  in  my  lifetime,  then  to  the 
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18G0.  Appellant.  She  clearly  intended  that  the  Appellant  should 
Wing  not  have  her  property  if  her  hu&band  survived  her,  for  on 
Angravb  ^^^^  event  it  was  to  go  to  him.  The  Appellant  can  only  be 
entitled  in  case  the  husband  fails  to  take  by  survivorship. 
If  the  husband  survived,  the  Appellant's  bequest  never 
came  into  existence.  But  he  cannot  show  that  the  hus- 
band did  not  survive,  and  therefore  he  fails  altogether  in 
establishing  the  foundation  upon  which  alone  his  right  can 
be  built. 

This  is  one  of  those  cases  in  which  a  strong  temptation 
is  presented  to  the  Judge  to  strain  the  construction  in  order 
to  reach  a  presumable  and  probable  intention.  The 
Appellant  was  no  doubt  intended  by  both  husband  and 
wife  to  take  the  property  in  the  event,  in  either  case,  of  the 
one  not  surviving  the  other.  And  if  both  of  them  had  been 
asked  what  should  become  of  the  property  in  the  event  of 
their  simultaneous  death,  or  a  total  inability  to  establish 
the  survivorship  of  either,  it  may  be  taken  for  granted  that 
their  answers  would  have  been  in  favour  of  the  Appel- 
lant. But  the  stronger  the  vrish  to  give  to  the  Appellant 
what  he  has  been  deprived  of  merely  by  an  accident,  the 
more  ought  the  judgment  to  be  guarded  against  the 
danger  of  forcing  a  construction  upon  the  vnll,  in  order 
to  prevent  a  conjectural  intention  from  being  defeated. 

None  of  the  decisions  which  were  cited  in  the  course  of 
the  argument  meets  the  present  case,  nor  does  any  one  of 
them  determine  that  where  a  gift  is  made  to  A,  on  a  given 
event,  and  failing  that  went  to  B.,  and  the  gift  to  ^.  '^  is 
out  of  the  case"  (to  use  Lord  Hardwicke^s  expression  in 
Avelyn  v.  Ward)  on  account  of  the  inability  to  show  that 
the  event  has  occurred,  the  gift  to  B.  shall  take  effect 

Cut  it  is  said  that  the  right  of  the  Appellant,  under  the 
present  will,  has  been  judicially  determined  in  his  favour 
by  the  decision  in  the  case  of  Underwood  v.  Wingy  upon  the 
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will  of  Mr.  Underwood.     Upon  this  it  is  to  be  observed  that        1800. 
if  it  can  be  collected  from  the  will  in  question,  that  it  was        Wind 
intended  tha^  the  Appellant  should  take,  however  the  pre- 
ceding gift  &iled,  the  bequest  to  him  does  not  require  any 
foreign  aid,  either  by  judicial  decision  or  extrinsic  evidence. 
But  if,  as  I  have  already  stated  my  opinion  to  be,  the  only 
intention  indicated  by  the  vnll  is,  that  the  gift  to  the 
Appellant  was  to  be  dependent  upon  the  husband's  dying 
in  his  wife's  lifetime,  then  the  decision  in  Underwood  v. 
Wing  cannot  help  him,  because  it  did  not  proceed  upon 
the  ground  that  there  was  proof  that  Mr.  Underwood  did 
not  survive  his  wife,  but  that  there  was  no  evidence  to 
show  which  of  them  was  the  survivor. 

It  has  been  proposed  also,  to  place  the  wills  of  Mr. 
and  Mrs.  Underwood  together,  and  to  contend,  that  as  under 
the  two  Mr.  Wing  would  have  been  entitled,  whichever  of 
them  was  the  survivor,  therefore  it  is  immaterial  to  the 
decision  of  this  case  whether  he  proves  that  Mrs.  Under^ 
^oood  survived  her  husband  or  not.  But  it  is  difficult  to  un- 
derstand upon  what  principle  the  wills  of  Mr.  and  Mrs. 
Vttdencood  can  be  taken  together  for  the  purpose  of  inter- 
pretation. If  different  persons  had  been  entitled  under  the 
two  wills,  each  must  have  established  his  claim  solely  by 
the  will  in  his  favour^  independently  of  the  other,  and  no 
difference  can  be  made  in  the  rules  of  evidence,  because  the 
Appellant  accidentally  happens  to  be  the  ultimate  legatee 
in  both  wills. 

In  forming  my  judgment  upon  this  case,  I  have  had  to 
struggle  with  my  strong  inclination  so  to  construe  the  will 
as  to  give  the  Appellant  the  benefit  under  it,  of  which  he 
has  been  deprived  by  a  singular  and  unforeseen  accident  I 
would  gladly  have  found  anything  which  either  expressly 
OT  by  necessary  implication  manifested  an  intention  that  he 
should  take  at  all  events  upon  the  failure  of  the  gift  to 
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l^«  Mr.  Underwood.  But  it  must  be  conceded,  that  the  eveni 
WiKo  which  happened,  was  so  extraordinary  and  improbable,  thai 
Anorayb.  ^^  ^^  ^^^  likely  to  have  occurred  to  the  mind  of  any  one, 
and  therefore  no  provision  for  it  could  have  been  con- 
templated. We  may,  indeed,  speculate  with  great  proba- 
bility, if  not  with  certainty,  as  to  what  the  form  of  die 
bequest  would  have  been,  if  the  possibility  of  such  an  event 
had  been  suggested,  but  to  act  upon  such  a  speculation 
would  be  to  make  the  will  speak  a  different  language  for 
the  purpose  of  satisfying  an  intention  which  could  not 
have  been  conceived,  and,  therefore,  could  never  have  been 
meant  to  be  expressed.  It  is  with  very  great  reluctance 
that  I  feel  myself  compelled  to  differ  with  the  judgment  of 
my  noble  and  learned  friend  the  Lord  Chancellor^  and  to 
anive  at  the  conclusion  that  the  decree  ought  to  be 
affirmed. 

Mr.  RoundeU  Palmer :  Perhaps  before  your  Lordship 
puts  the  question  to  the  House,  you  will  permit  me  to  say 
a  few  words  with  respect  to  the  costs.  This  being  a  case 
which  has  arisen  upon  the  construction  of  a  will,  and  under 
circumstances  of  such  a  peculiar  character,  and  there  being 
a  difference  of  opinion  among  your  Lordships,  I  trust 
your  Lordships  will  not  think  it  improper  that  the  costs 
should  be  paid  out  of  the  estate. 

Lord  Cranworth:  I  think  it  is  quite  right  that  there 
should  be  no  costs,  but  to  say  that  the  costs  should  be 
paid  out  of  the  estate  would  be,  in  fact,  saying,  that  the 
winning  party  should  pay  the  costs.  I  do  not  think  that 
is  right. 

Lord  Chancellor:  What  is  your  Lordships'  pleasure vndi 
respect  to  costs  ? 

Lord  Cranworth :  I  think  it  should  be  without  costs. 
Decree  affirmed,  and  Appeal  dismissed  without  costs. 
Lords'  Journals,  29  Fehruary  1860. 
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Harbtbt  Reeye  Randfield 
BiCHABD  Randfield  and  Others 


-  Appellant. 

-  Respondents. 


Iv  ^plying  the  rule  that  a  clear  ^ft  in  a  will  is  not  to  be  cut  down 
bj  anj  sabeeqnent  provision,  unless  the  latter  is  equally  dear,  the 
piain  intenticm  of  the  testator,  and  not  the  comparative  lucidity  of 
the  two  parts  of  the  will  is  to  be  regarded. 

Where  a  taatator  prepared  a  will  in  1837  (before  the  Wills  Act)  but 
did  not  execute  it  till  1844,  and  in  the  meantime  one  contingency 
mentioned  in  the  prepared  will  had  gone,  the  words  in  the  will  when 
executed  were  construed  without  reference  to  that  contingency. 

A  testator  devised  all  his  freehold  and  copyhold  estates  to  his  scm 
^  when  he  have  obtained  the  age  of  twenty-one  years,  upon  the  fol- 
lowing conditions,"  and  directed  that  his  own  widow  should  receive 
aa  annuity  out  of  these  rents ;  he  then  gave  to  his  son  all  his  per- 
lonsl  estates,  consisting  of  ships,  bonds,  and  funded  stock,  &e., 
''but  should  the  hand  of  death  fall  on  my  widow  and  son,  and  my 
hanng  no  other  children,  or  my  son  any  issue,  my  will  is  then 
that  should  he  leave  a  widow,  she  shall  receive  an  annuity  out 
of  my  real  estates  as  before  mentioned,  the  residue  then  to  be 
equally  divided,  sBare  and  share  alike,  after  paying  such  legacies 
18 1  may  hereafter  name,  the  division  to  be"  between  certain  per- 
aons  specifically  mentioned,  **  (they  paying  all  my  son's  debts, 
fdnerad  expenses  and  demands,  or  my  wife's  should  she  be  the 
longest  liver.)  **  The  son  became  twenty-one  some  years  before 
the  will  was  executed ;  he  married^  but  died  without  ever  having 
hsd  issue: 

HujD^  varying  the  decree  of  the  Court  below,  that  the  gift  over 
affected  only  the  real  estate. 

HEu>al8o,  that  the  will  must  be  read  as  if  made  in  1844.  That  the 
contingency  of  attaining  twenty-one  was  to  be  disregarded,  and 
that  the  gift  over  took  effect  on  the  son  dying  without  issue* 

A  will  was  executed  in  1844.  It  had  the  name  of  the  testator, 
\k  seal,  the  word  ^  witness,"  and  then  the  names  of  two  persons, 
J.  T,  G,  and  J,  S.  H.  These  names  were  the  last  marks  on 
the  third  side  of  the  sheet  of  paper  on  which  the  will  was 
written.  On  the  top  of  the  fourth  side  were  the  words  **  This  last 
will  and  testament  was  mgned  in  our  presence,  and  in  the  pxes^aoe 


1860. 

Feb.  28,  29. 
March  8. 

WmAet. 
DateofWiU. 
fVitnesses, 
Lea 


taiihaut  Issue. 

Ccntingen^ 

gone. 

Residue. 

Real  and 

Personal 

Esii^e. 
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1860.  of  each  other,  hy  him,  J.  T.  6.,  J.  S.  H^  Q.  Br    This  last 

R  ^^ELD  °*™®  ^^  ^****      *  person  named  as  a  legatee  in  the  will :  Held, 

^^  that  this  was  not  such  an  attestation  of  the  will  as  to  deprive  G.  B, 

Rlndfield.  of  her  right  to  the  legacy. 


William  RandfielDj  late  of -HanricA,  shipowner, 
made  a  will,  which  was  dated  18th  October  1837,  but  was 
not  executed  until  the  14th  February  1844.  By  this  will 
he  devised  all  freehold  and  copyhold  estates  in  the  county 
of  Essex  (which  he  specifically  enumerated)  '^  to  my  son, 
William  Cass  Randfieldf  after  my  decease,  and  when  he 
have  obtained  the  age  of  twenty-one  years,  upon  the  fol- 
lowing conditions  being  compUed  with,  agreeable  to  this 
my  will :  that  my  widow,  Ann  Bandfield,  his  mother,  shall 
receive  annually  the  sum  of  120  /,,  issuing  out  of  the  rents 
of  all  my  houses,  farms,  &c."  for  life  in  widowhood,  with  a 
house  to  live  in,  rent  free,  and  with  all  the  reqiiisite  furni- 
ture, &c.,  to  be  selected  by  her  from  the  testator's  furni- 
ture, for  her  use  during  her  life.  "  I  thftn  give  and  devise 
to  my  son,  William  Cass  Randfield,  all  my  personal  estates 
whatsoever  and  wheresoever,  and  all  my  vessels,  coasting 
vessels,  parts  and  shares  of  vessels,  securities  for  money, 
mortgages,  bonds,  notes,  with  all  funded  property  standing 
in  the  name  of  William  Randfield  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^  and  also 
of  my  private  bankers,  with  all  my  stock  in  trade,  residue 
of  household  furniture,  plate,  linen,  goods,  chattels,  and 
all  my  effects  of  whatever  nature,  kind,  or  description,  at 
the  time  of  my  decease :  but  should  the  hand  of  death  fall 
on  my  widow,  Ann  Randfield^  and  son,  W,  Cass  Ran^fieldj 
and  my  having  no  other  children,  or  my  son  any  issue  law- 
fully begotten,  my  will  is  then,  that,  should  he  leave  a 
^idow,  that  she  shall  receive  the  annual  sum  of  50  /.  during 
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ker  widowhood  out  of  my  real  estates  before  mentioned ;        18^0. 
the  residue  then  to  be  equally  divided,  share  and  share    Rutdfield 
alike,  after  paying  such  legacies  as  I  may  hereafter  name,    m^DWELD. 
the  division  of  property  to  be  between,  &c.  (they  paying 
all  my  just  debts,  funeral  expenses,  and  demands,  or  my 
wife's,  should  she  be  the  longest  liver)." 

The  will  was  written  on  three  sides  of  a  sheet  of  paper ; 
die  testator  and  also  two  persons,  named  Groom  and 
BamSj  signed  their  names  at  the  bottom  of  the  first  and 
second  sides ;  at  the  bottom  of  the  third  side  were  the  fol- 
lowing words  and  names,  '^  witness  my  hand  and  seal,  W. 
Btmdfield  (l.s.)*  (Witness)  John  T.  Groom,  James  S. 
Hams* ' 

On  the  fourth  side  was  written  the  following  memo- 
iBodum,  without  any  other  writing,  above  it  or  below  it,  on 
that  side  of  the  sheet:  ^'This  will  and  testament  was 
ogBed  in  our  presence,  and  in  the  presence  of  each  other 
bf  him.  Witness  thereto,  John  T.  Groom^  James  S. 
Harris,  Grace  BeestonJ**  This  Grace  Beeston  was  a  niece 
of  the  testator,  and  was  one  of  the  residuary  legatees  spe- 
cifically named  in  the  will. 

The  testator  died  29i]xFebruary  1844,  leaving  his  wife  and 
son  him  surviving.  The  son  had  attained  the  age  of  twenty- 
one  m  1839,  about  two  years  after  the  date  of  the  making 
of  the  win,  and  about  five  years  before  its  execution.     On 
the  death  of  his  father,  he  entered  into  possession  of  all  the 
ivop^ty,  and  paid  the  annuity  to  his  mother.    He  died  in 
1856,  leaving  Harriet  Reeve  Randfield   (the  Appellant) 
his  widow,  and  also  his  mother  him  surviving.     He  never 
had  any  issue.     He  had  made  a  will  on  the  3d  February 
1B55,  leaving  all  his  real  and  personal  estate  to  his  widow, 
▼horn  he  appointed  his  sole  executrix.     She  filed  a  bill, 
stating  all  the  facts,  and  among  them  that  ^^  Chace  Beeston, 
Ae  niece  of  the  testator,  in  his  will  named  was  an  attesting 
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18C0,        witness  of  the  execution  of  his  said  will.     She  nevertheless 
Randfield    claims  an  interest  in  the  said  testator's  estate."    ITie  bill 
Randfibld.    prayed  that  the  will  of  IV.  Randfield  might  be  established, 
and  the  rights  and  interests  of  all  parties  ascertained  and 
declared,  &c.     The  residuary  legatees  in  that  will  were  the 
Defendants ;  they  put  in  their  answers.    In  the  answer  of 
Grace  Beeston,  it  was  alleged  that  the  testator  executed 
his  will  in  the  presence  of,  and  that  the  same  was  attested 
by  Groom  and  Harris,  '*  and  that  afler  the  will  was  so 
executed  and  attested/'  the  memorandum  was  written  and 
signed.     Evidence  was  gone  into  on  both  sides,  and  the 
cause  came  on  to  be  heard  before  Vice-chanceUcH*  i^m- 
dersleyj  who,  on  the  25th  July  1857,  made  a  decree,  fay 
which  it  was  declared  that  W.   Cass  Randfietdy  on  his 
attaining  twenty-one,  became  entitled  absolutely  to  the 
real  and  personal  estate  of  the  testator,  subject  to  the  an- 
nuity of  120  L  (a).    The  Defendants  appealed,  and  Lord 
Chancellor  Cranworth  ordered  the  decree  to  be  varied,  and 
declared  that,  according  to  the  true  construction  of  thewiU 
of  William  Randfield,  on  the  death  of  W.  Cass  RanJ^ 
without  ever  having  had  issue,  the  residuary  legatees  who 
were  living  at  the  testator's  death  became  entitled  to  all  the 
testator's  real  and  personal  estate,  subject  only  to  the  an- 
nuities of  120  /.  and  of  50  /.,  and  to  the  ocaipation  of  the 
house  by  Ann  Randfield  during  her  life  (6).     Several  in- 
quiries were  directed ;  the  first  of  which  was,  ''  what  were 
the  circumstances  attending  the  signature  to  the  memoranr 
dum,"  **  and  particularly  whether  it  was  signed  by  theiB- 
in  the  testator's  presence,  and  at  his  request"  (c). 

(a)  4  Drews.  147.  (h)  2T)eG.Sc  Jo.  57. 

(c)  No  point  in  argument  or  judgment  is  made  in  either  of  tli« 
reports  as  to  the  effect  of  Cfrace  BeesUm*$  signature  to  the  will,  but 
when  the  case  was  brought  before  tliis  House  attention  was  called  "to 
a  short-handwriter's  note  of  the  judgment  of  Lord  Chancellor  Crmstr 
worthy  in  which  that  matter  was  thus  noticed :— 
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Mr.  Baify  and  Mr.  Shebbeare  for  the  Appellant : 

First,  the  p^^nal  estate  vested  absolutely  in  the  son, 
and,  secondly,  as  to  that  there  is  no  divesting  clause.    There 

"  The  suggestion  is,  that  Grace  Beeston  cannot  take,  by  reason  of 
her  being  an  attesting  witness,  to  the  will.    Now,  on  that  question, 
whether  Grace  Beextcn  has  lost  her  share  in  the  property  by  reason 
of  her  having  signed  the  memorandum  which  is  endorsed  on  the  last 
sheet  of  the  will,  I  do  not  think  there  are  facts  enough  to  enable  me 
to  eome  to  a  conclusion.    The  state  of  the  case  is  this :  The  will  is 
vgoa  three  sheets  of  paper.    To  each  of  those  sheets  there  is  the  sig- 
oatiirs  of  the  testator  and  of  two  witnesses,  Groom  and  Harris^  indif- 
ftrent  pettons.    The  last  sheet  has  the  two  names  written  under  one 
another,    'Witness  my  hand  and  seal,    William   Randfield^*    the 
tolator,  and  then  on  the  other  side  of  the  paper  is,  '  Witness,  J,  P. 
Oroomy  Job.  Harris.*    Now  there  can  be  no  doubt,  if  there  were 
BothiBg  more,  that  that  was  a  perfectly  executed  wilL    Upon  that 
there  cannot  be  the  least  doubt,  supposing  the  witnesses  deposed,  and 
that  is  legitimate  evidence  for  the  proper  court — the  Court  of  Pro- 
hate  as  to  the  personal  estate,  and  the  Court  of  Common  Law  and 
this  Coni  as  to  the  real  estate ;  that  the  testator  did,  in  fact,  sign  in 
the  presence  of  these  two  witnesses,  and  that  being  both  present  to- 
fiUier  at  hia  request,  and  in  his  presence  signed  their  names,  there  is 
8B  end  of  the  case,  there  was  a  perfectly  valid  will.    The  difficulty 
I  from  this,  that  on  the  back  there  is  written  *  this  last  will  and 
t/  there  is  no  testimonium  clause,  as  it  is  called,  but  simply 
the  word  *  witness,'  and  on  the  back  there  is,  ^  This  last  will  and  tes- 
tament was  signed  in  our  presence,  and  in  presence  of  each  other  by 
hhn, witness  thereto,  J.  T. Groom^  J. S. Harris*  those  are  the  former 
witneasei,  and  then  *  Grace  Beeston^  who  was  one  of  the  devisees. 
The  qncaUon  is,  whether  that  is  an  attestation  by  her  to  the  will,  so 
ai  to  make,  under  the  provisions  of  the  last  will  Act,  the  legacy  and 
Mm  to  her  void.    If  she  and  the  other  two  witnesses  signed  that 
MBMrandnn  after  they  had  seen  the  testator  ugn  the  will,  and  did 
n  at  his  request  and  in  his  presence,  then  I  think  they  were  to  all 
nUnta  and  pnrpoeee  all  three  witnesses  to  the  will.    There  is  no 
|laee  ao  specially  indicated  by  the  Statute  as  being  the  part  of  the 
faperat  wUch  the  witnesses  ought  to  sign,  and  the  Court  of  Queen's 
Bach  has  x«cenay  decided  {Roberts  v.  PhUlips,  4  Ell.  &  Bl.  450) 
that  the  word  *  subscribe '  in  the  Statute  of  Frauds  does  not  mean, 
aeeording  to  its  literal  derivation,  '  sign  under,'  but  that  the  signa- 
taie  of  the  witness  may  be  on  any  part  of  the  paper,  if  written  with 
the  intent  of  authenticating  the  document.    That  decision  la  clearly 
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18G0.        is  such  a  clause  as  to  the  real  estate,  but  it  does  not  app% 
Randfibld    here.    There  is  a  third  point,  as  to  the  interest  of  Grtm  ^ 
mvimj%.    ^^^^^7  but  that  will  not  arise  if  the  Ajl|>ellant  sacce^ci 
in  the  others. 

It  must  now  be  taken  as  a  settled  rule  that  where  there 
is  a  clear  gift,  it  cannot  be  cut  down  except  by  words 
equally  plain  and  clear,  Home  v.  Pillans  (rf),  Doe  cL 
Hearle  v.  Hicks  {e),  Abbott  v.  Middleton  if).  The  words 
as  to  the  personal  estate  are  perfectly  plain,  and  vest  an 
absolute  indefeasible  interest  in  the  son,  and  the  nature  of 
the  properties,  all  of  which  would  perish  by  use,  leaves  no 
doubt  that  such  must  have  been  the  intention  of  the  tes- 
tator. The  word  ^^  but,''  is  disjunctive  and  adversative,  it 
opposes  one  case  to  another,  WebUer  v.  Hale  (g),  and  its 
effect  in  this  will  is  entirely  to  separate  the  personal  estate 
from  the  provision  as  to  going  over,  and  to  leave  the  pre- 
ceding part  of  the  will  completely  unaffected  by  that  pro- 
vision. 

The  words  of  the  gift  over  direct  the  "  residue  **  to  be 
divided.  What  residue  ?  not  the  residue  of  all  his  pro- 
perty. The  testator  had  just  before  been  speaking  of  his 
real  estate,  and  the  ^^  residue/'  must  refer  to  that  That 
alone  could  be  affected  by  the  gift  over,  but  under  the 

applicable  to  the  language  of  the  modem  Statute,  bat  if  the  memo- 
randum  was  signed  by  the  three  persons  who  signed  it,  not  at  the 
request  of  the  testator,  but  only  for  their  own  satisfiM^on,  and  in 
order  to  preserve  a  record  of  what  did  not  in  terms  appear  on  the  hco 
of  the  will,  there  being  no  testimonium  clause,  then  they  were  no^ 
persons  attesting  the  execution  of  the  will  within  the  meaning  of  tbfl 
15th  section  of  the  1  Vict,  c.  26,  and  the  gift  to  Grace  Beettoniamc^ 
case  is  not  affected.  The  test  would  be  this :  if  that  were  the  state  o 
things  she  would  not  be  a  competent  attesting  witness  to  proye  tta. 
execution  of  the  will,  provided  the  other  two  witnesses  we^z 
alive." 

{d)  2  Myl.  &  K.  15.  (/)  7  H.  L.  Cas.  68. 

(0  1  Clark  &  F.  20.  (^)  8  Ves.  410. 
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tenns  of  this  will  and  the  events  that  have  happened,  the  I860, 
real  estate  is  not  so  affected.  The  gift  of  the  real  estate  Randfibld 
must,  it  is  admitted,  be  construed  with  reference  to  a  con-  Randfield. 
tingency,  the  contingency  of  the  son  attaining  twenty-one, 
bat  with  reference  to  that  alone ;  it  is  true  that  the  testator 
executed  the  will  after  that  event  had  ceased  to  be  con- 
tingent, but  he  did  not  thereby  show  that  he  intended 
any  other  contingency  to  affect  the  gift :  he  left  the  date 
standing,  and  so  the  will  is  to  be  construed  as  things  stood 
when  it  was  made ;  what  the  testator  treated  as  contingent 
when  he  made  the  will  must  be  treated  as  so  continuing 
when  he  executed  it  It  is  the  same  as  if  the  vnll  had 
been  absolutely  executed  before  the  son  attained  twenty- 
one,  and  had  merely  been  confirmed  afterwards.  The 
provision  in  the  Wills  Act,  that  the  will  is  to  be  construed 
as  if  made  immediately  before  the  testator's  death,  relates 
only  to  the  property  comprised  in  the  will,  but  not  to  the 
objects  of  the  testator's  bounty,  Bullock  v.  Bennett  (A). 
The  son,  therefore,  on  attaining  twenty-one,  took  abso- 
htely,  subject  only  to  the  interests  specially  created  by  the 
will,  which  were  those  of  the  two  annuitants.  It  is  highly 
improbable  that  the  testator  could  mean  to  give  the  estate 
as  he  does  give  it  absolutely  to  his  son  upon  his  attaining 
twenty-one,  and  then  take  it  away  again  after  the  son  had 
attained  that  age.  The  contingencies  of  death  and  of 
kavitig  children  were  mentioned  in  the  case  of  Home  v. 
Piilam,  as  they  are  mentioned  here,  but  nevertheless  the 
interest  was  held  to  vest  absolutely  in  the  legatee  on  her 
attaining  twenty-one.  That  case  must  govern  the  present 
Edwards  v.  Edwards  (i)  also  very  much  resembles  it. 
There  the  gift  was  to  A.  during  widowhood,  and  to  B.  as  in 
this  case,  absolutely ;  there  was  then  a  gift  over  if  jB.,  should 
die  leaving  no  children.    B.  survived  A.y  and  it  was  held  that 

(A)  7  De  G.  M.  &  Gord.  283.  (i)  16  Beav.  357. 

VOL.  viii.  R 
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he  took  an  absolute  vested  interest^  not  liable  to  be  divested 
on  his  subsequent  death  without  children ;  and  so  the  gift 
over  on  that  event  failed.  The  Masterof  the  Rolls  szaAQ)^ 
'^  There  are  four  classes  of  cases  in  which  questions  of 
this  description  arise.  The  first  is  that  of  a  gift  to  A.  and 
if  he  shall  die,  then  to  B. ;  the  second,  that  of  a  gift  to  A. 
and  if  he  shall  die  leaving  a  child,  then  to  B. ;  third,  a  gift 
to  one  for  life,  and  after  his  decease  to  A.  and  if  A.  shall 
die,  then  to  B. ;  fourth,  a  gift  to  one  for  life,  and  after 
his  decease  to  J.,  and  if  A.  shall  die  without  leaving 
a  child,  then  to  B."  The  first  contingency  he  held 
to  have  reference  to  the  death  of  the  testator;  if  A. 
survived  him  the  gift  was  absolute  and  could  not  be 
divested ;  in  the  second  it  had  reference  to  the  death 
at  any  time  of  A.  without  children;  in  the  third  and 
fourth  to  the  death  of  the  tenant  for  life,  and  when  that 
had  occurred,  and  on  it  the  estate  had  vested,  it  could  not 
be  divested.  Whether  the  vesting  of  the  estate  was  fixed 
by  reference  to  a  preceding  period,  or  by  an  event  which 
was  to  take  place,  is  immaterial,  the  moment  that  the  estate 
vested  it  was  absolute,  and  could  not  be  divested. 

[The  Lord  Chancellor :  There  is  nothing,  here,  as  to  the 
interest  of  Grace  JBeeston,  to  prevent  her  from  receiving 
her  share,  if  the  gift  over  takes  effect 

Lord  Crahworth:  The  memorandum  is  not  a  regular 
attesting  clause ;  it  does  not  express  that  it  was  signed  by 
them  in  the  presence  of  each  other,  in  the  presence  of  the 
testator,  and  at  his  request.  For  anything  that  appears  to 
the  contrary,  it  was  a  memorandum  made  only  for  their 
own  satisfaction.] 

Mr.  Glasse  and  Mr.  Dickinson : 
The  contingency  of  attaining  twenty-one,  is  not  that  on 
which  the  vesting  of  the  estate  was  to  become  absolute,  for 
(j)  15  Beav.  361. 
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the  son  had  attained  that  age  some  years  before  the  execu-         18^* 

tion  of  the  will  and  the  death  of  the  testator.    The  tes-     IUndfield 

tator  could  not,  therefore,  have  contemplated  that  as  a    -Raubvisld. 

contingency.    The  words  occurring  after  the  word  but  are 

not  to  be  disregarded.    If  they  are  struck  out  there  is  no 

provision  for  the  son*s  widow.  They  show  that  the  testator 

did  contemplate  the  dying  without  issue,  as  a  contingency 

on  which  the  estate  was  to  go  over,  for  he  supposes  his  son 

to  have  married  and  to  have  incurred  debts,  and  directs 

them  to  be  paid  by  the  residuary  legatees.     These  debts 

could  not  have  been  incurred  while  the  son  was  under  age. 

[Lord  WensleydaU :  Yes ;  he  might  have  incuiTed  debts 
under  the  name  of  '^  necessaries "  supplied  to  him  while 
under  i^e.] 

Such  debts  were  not  in  the  contemplation  of  the  testator. 
The  son's  wife  was,  like  the  testator's  wife,  to  be  provided 
with  an  annuity,  but  subject  to  these  two  annuities  to  the 
two  widows,  all  that  the  son  could  take  was  meant  to  go 
over.  It  is  not  because  some  of  the  personal  property  would 
perish  from  being  used,  and  because  the  son  was  to  use  it  for 
his  life,  and  it  must  therefore  of  necessity  vest  absolutely  in 
him,  that  therefore  all  the  personal  property  vested  abso- 
lutely in  him.  The  true  construction  is,  that  only  that  part 
absolutely  and  indefeasibly  vested  which  did  so  of  necessity. 
That  is  shown  by  the  direction  to  pay  legacies ;  they  must 
come  out  of  the  personal  and  not  out  of  the  real  estate,  and 
therefore  all  that  the  son  took  which  did  not  of  necessity 
perish  in  the  use  would  go  over.  The  gift  over  relates  to 
l>oth  kinds  of  property. 

[The  Lord  Chaticellor  to  Mr.  Baily :  You  do  not  urge 
that  the  will  is  void  for  uncertainty  ?  Mr.  Baily :  The 
meaning  the  Appellant  contends  for  is  that  which  ought 
*^  be  given  to  it.  If  that  meaning  cannot  be  applied 
^^    it,  then  it  is  void  for  uncertainty.]    The  only  uncer- 

R2 
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18C0.  tainty  in  the  will  is,  whether  the  gift  over  applies  to 
Randfisld  both  properties.  Even  in  1837  the  testator  did  not  mean 
Ranotibld  ^^^  ^^  words  under  twenty-one  should  be  imported 
into  the  gift  over  of  the  real  estate.  The  gift  over  must 
be  considered  as  a  remainder  on  or  as  a  substitution  for,  the 
previous  gift,  if  that  previous  gift  cannot  take  effect,  or  as 
divesting  the  previous  gift  on  a  contingency  taking  place. 
That  contingency  is  the  dying  without  issue.  If  there  is  a 
gift  to  A.  and  on  the  death  of  il.to  J?.,  then  on  the  death 
of  ^.,  an  event  which  must  happen,  the  gift  over  would 
take  effect  as  a  remainder.  If  there  is  a  gift  to  A.  at 
twenty-one,  and  he  does  die  under  twenty-one,  then  the 
gift  over  takes  effect  as  in  substitution.  But  there  is  a 
third  class,  which  is  that  of  the  present  case.  Where  an 
estate  is  given  in  terms  absolutely,  whether  the  gift  is  to 
take  effect  immediately  on  the  death  of  the  testator  or  on 
the  legatee  attaining  twenty-one,  then,  on  the  happening  of 
either  event,  the  legatee  will  take  a  positive  and  absolute 
interest.  Bat  that  interest  is  by  a  subsequent  provision  in 
the  will  to  be  divested,  and  the  question  in  the  present  case 
is,  whether  it  is  to  be  divested  at  the  death  of  the  legatee, 
or  at  any  other  period.  Here  it  is  lo  be  divested  on  the 
dyii^  without  issue.  There  is  nothing  in  this  will  to  show 
that  the  legacies  were  to  be  exclusively  payable  out  of 
real  estate.  The  wt>rd  ^  but '"  has  here  no  such  effect  as  is 
contended  for  on  the  other  side.  The  legacies  are,  in  fact, 
payable  out  of  the  general  estate,  and  so  the  gift  over 
whidi  is  of  the  rcsidae,  applies  to  the  whole  estate  which 
had  been  prerioosly  given  to  hb  son. 

Mr.  Bmil^  replied. 

>iiiiAa,  ThelAxdChaiicelkNTiLoid  r«p&efl): 

My  Lords,  in  consideffing  this  case  it  will  be  conve- 
nient to  keep  sepumte  and  distinct  the  questions  which 
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arise  with  respect  to  the  testator's  real  and  his  personal         1860. 
estates.  Randfield 

With  respect  to  tlie  real  estate,  I  am  of  opinion  that  the  «  ^' 
decree  appealed  against  ought  to  be  affirmed.  The  ratio 
decidtndiy  upon  which  it  is  said  that  the  Vice-Chancellor 
held  that  no  operation  is  to  be  given  to  the  limitation  over 
on  the  death  of  the  son  without  issue  (Jh\  **  If  you  have  a 
clear  gift  it  shall  not  be  cut  down  by  anything  subsequent, 
unless  it  is  equally  clear/'  appears  to  me  to  be  insufficient. 
If  there  be  a  clear  gift,  it  is  not  to  be  cut  down  by  any- 
thing subsequent  which  does  not  with  reasonable  certainty 
indicate  the  intention  of  the  testator  to  cut  it  down,  but  the 
maxim  cannot  mean  that  you  are  to  institute  a  comparison 
between  the  two  clauses  as  to  lucidity.  In  the  present  will 
the  classes  in  whose  favour  there  is  the  limitation  over  are 
clearly  specified.  There  maybe  considerable  doubt  as  to  some 
of  the  conditions,  but  there  is  by  no  means  such  obscurity 
as  to  justify  the  holding  that  the  latter  part  of  the  will  is 
to  be  taken  pro  non  ^ripto. 

Mr.  Bailyy  in  his  very  able  argument,  placed  little 
reliance  on  this  objection,  but  powerfully  contended  that 
as  the  limitation  on  the  face  of  the  will  was  "  to  my  son  after 
my  decease,  and  when  he  shall  have  attained  the  age  of 
twenty-one  years,"    followed    by    another    contingency, 
'*  should  the  hand  of  death,  fcc,"  then  over,  that  the  son 
having  reached  twenty-one,  at  that  moment  took  an  abso- 
lute estate  in  fee  simple.    Home  v.  Pillans  and  Edwards  v. 
Edwards  were  cited,  of  course.     But  this  reasoning  was 
founded  upon  the  supposition  that  this  will  speaks  from  the 
date,  October  18th,  1837,  and  as  if  it  had  been  executed  on 
that,  day  when  the  testator's  son  was  an  infant,  whereas  it 
was  not  executed  till  February  I4th,  1844,  a  few  days  be- 

{I)  4  Drewr.  160. 
R  3 
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1^'  fore  the  testator's  death,  and  some  years  after  his  son  was 
Randfibld  of  age.  This  was  of  course  well  known  to  the  testator, 
Bandfibld.  ^^^  must  have  intended  that  the  first  contingency,  that  of 
the  son  reaching  twenty-one,  should  be  disr^arded.  When 
the  testator  executed  the  will  he  could  not  by  possibility 
have  intended  that  the  limitation  over  which  he  then  read 
should  take  effect  only  on  his  son  dying  without  issue 
under  twenty-one.  There  can  be  no  doubt  as  to  the  in- 
tention of  the  testator  that  the  limitation  over  on  his  son 
dying  without  issue  should  take  effect,  and  I  see  no  rule  of 
law  to  defeat  that  intention.  Considering  that  his  son  had 
long  been  of  age  when  the  will  was  executed,  the  contin- 
gency of  the  estate  not  vesting  in  him  was  gone,  and  the 
effect  is  the  same  as  if  the  devise  had  been  '^  to  my  son 
William,'*  simpliciter,  "  but  if  he  should  die  leaving  no 
issue,"  then  to  the  Respondents ;  in  which  case  no  question 
could  have  arisen  as  to  tiie  correctness  of  Lord  Chancellor 
CranworMs  decision,  so  far  as  regards  the  real  estate. 

It  therefore  seems  to  me  to  be  unnecessary  to  seek  for 
other  distinctions  between  this  case  and  the  cases  relied 
upon  by  the  Appellant. 

But  now  arises  the  question  whether  the  Lord  Chance/br 
was  right  in  also  declaring  that  all  the  testator's  personal 
estate  went  with  the  real  estate  in  the  same  line  of  devolu- 
tion. It  is  to  be  borne  in  mind  that  the  devise  to  the  son 
of  the  realty,  and  the  bequest  to  him  of  the  personalty  are 
kept  entirely  separate  and  distinct,  and  that  although  some 
of  the  items  of  the  personalty  enumerated  might  well  be 
made  the  subject  of  a  gift  for  life  with  remainder  over, 
most  of  them  are  such  as  could  not  be  advantageously 
enjoyed  by  any  one  not  entitled  to  the  absolute  property  in 
them.  When  the  testator  comes  to  the  limitation  over 
on  the  son's  death  without  issue,  the  first  provision  is  in 
these  words,  ^'  should  he  leave  a  widow,  my  will  is  that  she 
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shall  receive  the  annual  sum  of  50  /.  during  her  widowhood        I860. 
0^  of  my  real  esiaUs  ;  the  residue  then  to  be  equally  di-    Ranotbld 
Tided,  share  and  share  alike,  after  paying  such  legacies  as    ^SLumBiKLD. 
I  may  hereafter  name ;  the  division  of  property  to  be  be- 
tween," &c  4c.    The  50  /.  were  to  be  paid  out  of  his  real 
atateiy  and  must  be  considered  a  part  of  his  real  estates ; 
he  then  disposes  of  the  •*  residue."    The  residue  of  what? 
Of  his  real  estates.    There  are  no  other  words  to  carry  the 
personalty.     And  there  is  no  subsequent  disposition  of  his 
property  that  is  not  consistent  witli  the  supposition  that  the 
absolute  gift  of  the  personalty  to  the  son  remained  un- 
touched. 

I  am  therefore  of  opinion  that  the  decree  of  the  Lord 
Chancellor  should  be  varied  by  declaring  that  the  son  took 
the  personalty  absolutely,  and  by  confining  to  the  realty 
the  operation  of  the  gift  over  on  the  son  dying  without 
having  had  issue. 

Lord  WensleydaU: 

My  Lords,  I  agree  in  the  view  which  has  been  taken  of 
this  case  by  my  noble  and  learned  friend  the  Lord  Chan- 
cdlor. 

1  agree  entirely  in  Lord  CranwortKs  notion  with  respect 
to  the  real  estate.  As  to  the  personalty  I  have  had  con- 
siderable doubt,  but  I  think  on  the  whole,  the  more  pro- 
bable construction  is  that  which  has  been  put  upon  the 
will  by  my  noble  and  learned  friend  on  the  woolsack. 
"Hiere  is  an  absolute  gift  of  the  personalty  to  William  Cass 
^(Mdfieldy  and  it  is  personalty  of  a  description  not  likely 
to  be  given  for  limited  interests :  ships  and  vessels,  stock 
'n  trade,  household  furniture,  linen,  and  all  other  goods, 
^hich  includes  such  as  are  insurable  and  perishable  by  the 
ordinary  use  of  them.  There  is  no  provision  for  the  cus- 
^y  or  management  of  this  personal  estate  by  trustees, 

R  4 
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1860.  which  would  be  likely,  if  there  had  been  an  intention  to 
Randfield  give  only  a  partial  or  defeasible  interest  to  the  legatee. 
o    *•  The  gift  being  in  terms  absolute  cannot  be  cut  down,  un- 

less there  is  a  sufficiently  clear  indication  of  an  interest  to 
defeat  it  by  the  subsequent  clause.  I  quite  agree  with 
the  Lord  Chancellor  in  the  construction  of  those  words 
to  which  he  referred,  that  you  need  not  have  a  clause 
equally  clear,  but  it  must  be  reasonably  clear,  and  the 
clause  to  which  that  effect  is  attributed  by  the  Respon- 
dents is  capable  of  a  construction  confining  its  effect  to 
the  real  estates  only.  It  provides  in  the  events  stated  that 
the  widow  shall  receive  annually  50  /.  out  of  the  real 
estateSj  the  residue  to  be  then  equally  divided ;  and  the  re- 
sidue may  reasonably  mean  the  residue  of  the  real  estates, 
after  paying  the  50  /.  Taking  into  consideration  the  nature 
of  the  personalty,  the  impracticability  of  making  it  the 
subject  of  a  settlement,  and  the  terms  of  the  bequest  over; 
I  agree  with  my  noble  and  learned  friend  that  the  per- 
sonalty did  not  pass  the  Respondents. 

But  with  respect  to  the  realty,  if  the  will  is  to  be  taken, 
notwithstanding  the  date  on  the  face  of  it,  to  speak  as  of 
tlie  time  of  execution,  it  is  clear  that  it  could  not  mean 
that  the  devise  over  was  to  take  effect  only  if  William  Cass 
Randfield  died  under  twenty-one,  or  at  any  ftiture  time, 
without  children,  if  the  testator  had  no  other  child ;  for  he 
had  already  attained  twenty-one,  and  the  testator  must 
have  known  it.     A  singular  circumstance,  however,  occurs 
in  this  case,  that  the  will  was  prepared  and  bears  on  the 
face  of  it  the  date  of  October  1837,  before  the  new  Will 
Act  had  come  into  operation ;  and  was  not  executed  till 
near  seven  years  afterwards,  namely,  in  1844.    A  question, 
then  of  some  nicety  might  arise,  whether  this  will  ought:^ 
not  to  be  read  with  reference  to  that  date,  as  if  the  testator- 
liad  said  in  October  1837,  my  wish  was  to  leave  my  estate 
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OD  the  tenns  herein  expressed :  I  now  by  my  execution  of        I860. 

this  instarument  mean  it  to  have  legal   effect.     It  is  not    Ranofield 

necessary,  however,  to  decide  that  question.    If  the  con-    r^dpield. 

struction  could  be  put  on  it,  and  it  could  operate  as  of  the 

time  when  it  is  dated,  viz.  October  1837,  the  Wills  Act  not 

being  in  force,  then  the  effect  would  be  to  give  his  son 

WiUiam  Cass  nothing  more  than  a  life  estate  in  the  realty, 

as  the  bequest  would  not  in  1837  have  passed  a  fee,  and 

the  bequest  over  would  take  effect  as  a  remainder,  and  the 

ultimate  legatees  would  be  entitled. 

I  think  in  any  view  of  the  case,  as  to  the  real  estates, 
the  decree  of  Lord  Cranworth  is  perfectly  right,  and  it 
must  be  varied  only  by  confining  it  to  tlie  realty ;  as  to 
the  residue,  I  think  the  decree  should  be  reversed. 

Lord  Kinguhum : 

If  the  testator  in  this  case  had  executed  his  will  at  the 
time  at  which  he  prepared  and  dated  it,  October  1837,  it 
appears  to  me  that  none  of  the  questions  now  raised  at  the 
Bar  could  have  arisen. 

At  that  time  the  Wills  Act  had  not  come  into  opera- 
tion. All  wills  made  before  the  1st  January  1838  are 
expressly  excluded  from  its  operation.  The  will,  there- 
fore, would  have  been  interpreted  according  to  the  rules  of 
coDstniction  which  then  prevailed,  and  the  testator's  son 
being,  at  the  date  of  the  will,  under  twenty-one,  the  con- 
struction would  have  been  reasonably  clear.  As  regards 
the  refd  estate^  the  first  devise  to  the  son  would  have  given 
him  an  estate  for  life  at  twenty-one,  and  ,the  subsequent 
wordfi  would  either  have  enlarged  that  interest  to  an  estate 
^li  with  remainder  to  the  nephews  and  nieces,  or  would 
kave  contained  a  contingent  remainder  to  the  nephews  and 
nieces  to  take  effect  if  the  son  died  without  ever  having  had 
^"y  issue.     In  cither  construction  there  would  have  been 
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1860.        no  previous  estate  in  fee  to  be  cut  down  .by  a  subsequent 
Randfield    executory  devise.     The  gift  of  the  personal  estate  to  the 
Rakdfield.  ^^^  ^^  absolute,  without  any  contingency,  and  no  question 
could  have  arisen  with  respect  to  it. 

When  the  will  was  actually  executed  in  1844,  the  son 
had  long  attained  twenty-one,  and  the  Legislature  had 
declared,  that  the  words  which  the  testator  had  used  ori- 
ginally to  give,  and  which  would  have  given  only  a  life 
estate,  should  give  a  fee,  that  the  words  which  he  had 
used  with  respect  to  issue  should  not  mean  an  indefinite 
failure  of  issue,  and  should  not  create^  therefore,  an  estate 
tail. 

In  what  sense,  then,  are  we  to  read  the  testator's  will  ? 
I  apprehend  we  must  understand  him  as  declaring,  '^  This 
instrument,  in  the  new  sense  given  to  the  words  by  the 
Legislature,  contains  my  intentions,  and  those  I  mean  to 
"be  carried  out  as  far  as  the  altered  circumstances  of  my 
family  will  allow." 

If  this  be  so,  the  testator,  knowing  that  his  son  had 
attained  twenty-one,  must  have  considered,  of  course,  that 
the  gift  which  had  been  previously  contingent  on  that 
event  could  no  longer  be  subject  to  that  contingency,  and 
that  what  he  had  previously  meant  to  be  a  life  estate 
should  be  an  estate  in  fee.  But  there  was  one  of  the 
contingencies  contemplated  by  the  will  which  was  still 
capable  of  taking  effect,  viz.,  the  event  of  the  son  having 
no  issue ;  and  the  gift  over  on  that  event,  though  it  could 
not  take  effect  as  a  remainder,  might  well  take  effect  as 
an  executory  devise.  Although,  therefore,  I  think  the 
nde  laid  done  in  Home  v.  PillanSy  and  approved  of  by 
the  Master  of  the  Rolls  in  Edwards  v.  Edwards^  is  a  per- 
fectly sound  one,  and  that  it  ought  not  to  be  disturbed, 
yet  it  cannot  apply  to  the  present  case.  If  there  had  beau 
two  contingencies  to  which  the  words  might  have  been 
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applicable,  they  would,  I  think,  have  been  properly  ap-         1^60, 
plied  to  the  first,  the  dying  under  twenty-one;  but  that    Randfikld 
condngency  did  not  exist  when  the  will  was  executed,  and    r^dfield. 
they  can  be  applicable,  therefore,  only  to  the  other. 

I  think,  therefore,  the  judgment  is  right  as  regards  the 
real  estate. 

But  I  confess  it  seems  to  me  that  the  gift  over  is  con- 
fined to  the  real  estate.  There  is  a  marked  distinction 
between  the  disposition  of  the  real  and  of  the  personal 
estate,  even  under  its  new  interpretation,  though  not  so 
strong  as  there  was  at  the  time  the  will  was  prepared. 
The  language  used  in  strictness  applies  only  to  the  realty, 
and  the  improbability  I  think  is  great,  having  regard  to 
the  enumeration  of  the  articles  of  which  the  personal  estate 
consisted,  that  the  testator  should  intend  to  make  it  the 
subject  of  a  gift  over,  and  that  during  the  whole  period 
of  his  life  his  son  should  be  left  in  doubt  whether  he  was 
to  be  absolute  owner  of  it  or  not.  The  original  gift  is 
dear,  and  I  think  there  is  not  sufficient  certainty  in  the 
subsequent  words  to  restrict  it. 

Lord  Cranworth: 

My  Lords,  in  looking  at  a  will,  such  as  the  present  one, 

fery  inartificially  framed,  and  of  which  no  construction  is 

strictly  and  grammatically  right,  it  is  exceedingly  difficult 

for  different  minds  always  to  arrive  at  the  same  conclusion 

as  to  what  is  the  construction  which  ought  to  be  put  upon 

the  words  used,  no  construction  of  which  can  be  adopted 

with  perfect  accuracy.     Since  this  case  was  argued  at  your 

Lordships*  bar,  I  have  looked  at  my  own  manuscript  note 

of  what  took  place  upon  the  argument  before  me  in  the 

Court  of  Chancery,  and  I  have  not  any  memorandum  or 

note  that  the  distinction  in  this  case  between  the  personal 

and  the  real  estate  was  pressed  upon  me.     I  think  at  the 
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1860.         bar  it  was  said  that  it  was  adverted  to,  but  that  only  proves 

Bandfield    to  me  that  I  had  taken  an  incomplete  note  of  what  passed, 

Randfikld.    f^^  ^  h^^®  "^  memorandum  of  any  distinction  of  that  sort, 

though  I  have  a  tolerably  accurate  and  full  note  of  what 

passed,  with  some  observations  of  my  own,  made  for  my 

own  guidance  during  the  progress  of  the  argument. 

I  do  not,  however,  mean  to  say  that  if  that  had  been 
pressed  upon  me  as  distinctly  as  it  was  pressed  at  the  Bar 
of  this  House,  I  am  at  all  satisfied  that  it  would  have 
altered  my  judgment.  I  cannot  feel  at  all  confident  upon 
that  subject,  because  after  one  has  made  up  one's  mind 
upon  a  construction  of  this  sort,  and  had  one's  impressions, 
or  prejudices  (if  you  please  so  to  call  them)  influenced  by 
that,  it  is  exceedingly  difficult  afterwards  to  say  that  you 
are  entirely  convinced  that  another  construction  would  have 
been  open  to  less  objection;  though  all  the  rest  of  your 
Lordships  having  come  to  that  conclusion,  the  conclusion 
at  which  you  have  arrived  is,  I  dare  say,  the  correct  con- 
clusion. But  I  own  that,  afler  having  read  this  will  over 
and  over  again,  it  does  not  appear  to  me  that  the  word 
**  residue,"  as  it  is  there  used,  can  very  aptly  be  confined 
to  the  real  estate.  '^  Residue  "  might  well  be  confined  to 
real  estate  when  some  real  estate,  ordinarily  so  called,  bad 
been  previously  given,  and  then  the  rest  of  it  is  given  over. 
But  here  all  that  is  given  is  that  which  a  lawyer,  it  is  true, 
knows  to  be  of  the  quality  of  real  estate ;  that  is  a  charge 
upon  the  real  estate ;  but  after  having  given  that  charge,  I 
should  have  thought  the  word  '^  residue  "  was  hardly  that 
which  we  could  suppose  this  testator  to  have  used  meaning 
the  whole  real  estate  subject  to  the  charge.  This  view  of 
the  case,  I  own,  is  rather  confirmed  in  my  mind  by  what 
follows,  because  where  he  says  the  division  of  my  property 
is  to  be  so  and  so,  it  looks  to  me  as  if  he  contemplated  a 
division  of  the  whole.  i 
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I  thought  it  right  to  make  these  few  observations,  but  18C0. 

of  course  the  order  of  the  HdUse  will  vary  the  decree  as  to  Randfield 
the  personal  estate.  What  I  would  suggest,  therefore,  r^icdfibld. 
vould  be  that  the  House  should  make  a  declaration  that 
the  decree  should  be  varied,  not  as  regards  the  real  estate, 
but  as  regards  the  personal  estate  vested  in  the  son,  Wil- 
fiom  Cois  Randfield^  and  that  with  that  declaration  the 
case  should  be  remitted  to  the  Court  of  Chancery. 

Decree  appealed  from  varied. 

Lords'  Journals,  B  March  IftGO. 


The  Attorney  General       -        -    Appellant  isGO. 

John  Brunning       -         -         -         -     Respondent         March  5,  G, 

29. 

in  monies  recoverable  by  the  executor  by  virtue  of  the  probate,  in  

wlttterer  form  recovered,  whether  through  the  agency  of  a  Court  Probate  Dvty, 
«f  Equity  or  of  a  Court  of  Law,  are  part  of  the  estate  and  effects  ^^*^^  ^^•ww, 
of  the  testator,  and  are  liable  to  probate  duty. 

i^  the  owner  of  an  estate,  entered  into  a  contract  for  the  sale  of  it. 
Fttt  of  the  purchase  money  was  paid  as  in  his  life  time.    The 
omtrut  contained  stipulations  to  the  effect  that  certain  altera- 
tiott  might  be  made  in  the  formal  agreement  drawn  up  on  the  ori- 
ginal contract,  and,  as  the  purchaser  was  a  ward  of  Court,  that  the 
contract  should  be  void  if  not  approved  by  the  Lord  Chancellor, 
Tkem  were  also  articles  as  to  the  contract  being  rescinded  through 
the  act  of  the  parties  on  the  non-payment  of  the  purchase  money, 
&0.   Some  alterations  were  made  in  the  original  contract ;  the  tes- 
tator had  a  good  title ;  he  died ;  and  after  his  death  the  formal  ap- 
pioral  of  the  contract  was  given  by  the  Court  of  Chancery  : 
Hm^  thai  the  purchase  money  was  to  be  deemed  part  of  the  *'  estate 
t&d  effects''  of  the  testator  within  the  55  (reo.  3,  c.  184,  schedule, 
put  3,  and  was  liable  to  probate  duty. 

This  was  an  appeal  against  a  judgment  of  the  Court  of 

^chequer. 
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W.  Williams  HopCy  in   Mai/  1851,  made    a   will,  by 
which  he  devised  and  bequeathed  all  his  real  and  personal 
estate  to   Vinus  Hodgkinson  Crosby,  his  heirs,  &c.,  abso- 
lutely, and   appointed  John  Brun f ting ^  the  Respondent, 
sole  executor.     On  the  4th  of  September  1854,  the  testator 
entered  into  a  written  agreement  with  Mrs.  Htmgerfordj 
the  guardian  of  Miss  Clara  Thomhill  (a  ward  of  the  Court 
of  Chancery),  to  sell  part  of  his  real  estate  in  the  county 
of  Northampton  for  a  net  sum  of  115,000/.,  exclusive  of 
the  payments  of  incumbrances. 

By  the  agreement  it  was  settled  that  the   purchaser 
should  pay  down  1 5,000  L  within  three  days  after  approval 
of  the  agreement  by  the  Lord  Chancellor ;  another  sum, 
intended  to  cover  certain  incumbrances,  in  January  1855, 
if  counsel  should  then  have  approved  of  the  title  ;  and  the 
remainder  on  the  2dth  of  March  1855  (with  interest),  when 
the  purchase  was  to  be  completed ;  "  but  should  the  pa^ 
chase  not  be  completed  and  the  purchase-money  paid  on 
that  day,  the  vendor  shall  be  at  liberty,  at  any  time  after 
the  25th  of  March  1855^  to  cancel  the  agreement  and  sale, 
returning  what  had  been  already  paid,  without  interest  or 
costs,  unless  the  completion  of  the  purchase  shall  be  de- 
layed beyond  that  time  through  the  clear  and  obvious  fiudt 
or  neglect  of  the  vendor."     A  proper  contract  embodying 
these  terms  was  to  be  forthwith  prepared,  and  signed  by  or 
on  behalf  of  both  parties.     If  the  contract  was  not  con- 
firmed by  the  Lord  Chancellor  the  same  was  to  be  noil 
and  void.     This  contract  was  confirmed  by  the  Court  of 
Chancery  on  the  28th  Decemi^  1854.    Before  that  day 
the  sum  of  15,000/.  had  been  paid  into  the  hands  of  a 
third  person  as  a  deposit  on  account  and  in  part  of  the 
purchase-money.     The   testator  died   in  January  1855. 
Probate  was  granted  in  June  1855,  and  the  property  was 
sworn  under  10,000  Z.    The  testator  had  a  good  title  io  the 
estate,  and  the  same  was  afterwards  approved  of  by  the  Court 
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and  accepted  by  the  purchaser.  The  whole  of  the  purchase- 
money  was  then  paid.     On  the  10th  June  1858,  the  Attor- 
ney-General (Sir  F,  Kelly)  filed  an  information  in  the  Court 
of  Exchequer,  which,  after  stating  the  circumstances,  prayed 
that  it  might    be    declared    that    the    purchase-money, 
115,000  /.,  ought  to  be  treated  as  forming  part  of  the  tes- 
tator's estate,  and  to  be  liable  to  probate  duty.    The  Re- 
spondent put  in  an  answer  to  this  information,  and  the 
caase  was  argued,  and  on  the  31st  of  January  1859,  the 
Court  of  Exchequer  rejected  the  prayer  of  the  informa- 
tion (a).     This  appeal  was  then  brought. 


I8C0. 
Attorn KT- 

GsNEIUIi 

V, 

Brunkino. 


The  Attorney -General  (Sir  R.  Bethell),  and  Sir  Hugh 
Caims  (Mr.  Hanson  was  with  them),  for  the 
Crown: 

When  a  contract  for  the  sale  and  purchase  of  an  estate, 
to  which  there  is  a  good  title,  has  been  made,  the  contract 
has  changed  the  ownership  ;  the  purchaser  is  the  owner  of 
the  estate,  the  vendor  the  owner  of  the  money,  which  is  a 
credit  forming  part  of  his  estate  and  effects.  The  vendor 
of  the  estate  dies ;  his  executor  is  entitled  dejure  to  receive 
the  money,  and  to  give  a  discharge  for  it  What  confers 
on  him  the  title  to  do  this  ?  It  is  the  probate  which  gives 
legal  recognition  and  validity  to  his  title  as  executor. 
liCgacies  are  affected  by  the  domicile  of  the  testator,  but 
the  probate  attaches  on  everything  which  is  collected 
within  the  jurisdiction  where  the  probate  is  granted.  If 
the  executor,  having  probate  here,  wants  to  collect  funds 
of  the  testator  in  Spain  or  France^  he  must  take  out  an 
ancillary  administration  in  each  country,  and  must  recover 
and  give  discharges  according  to  the  foreign  law,  Attorney- 

General  v.  Hope{b);  but   whatever  he  recovers  in  this 


(a)  4  Hurl.  &  Nor.  94.  (6)  2  Clark  &  Fin.  84. 
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country,  he  recovers  by  virtue  of  the  title  conferred  on  him 
by  the  Ordinary  here. 

One  mistake  in  the  Court  below  was^  in  supposing  that 
the  purchase-money  did  not  belong  to  the  executor,  and 
that  he  could  only  recover  it  as  damages  to  the  personal 
estate  (c).     Matson  v.  Swift  (rf),  was  referred  to,  and  mis- 
applied in  the  Court  below.    That  was  a  case  of  convex 
sion  between  the  heir  and  personal  representative,  but  here 
it  is  a  case  of  sale,  and  if  this  contract  is  valid,  it  is  a  com- 
plete transfer  of  the  estate  in  equity.    Custance  v.  Brad- 
shaw  (e) ,  was  a  case  of  the  same  sort,  and  was  equally 
relied  on  by  the  Court  below,  and  was  mistaken  in  the 
same  manner.      In  neither  of  these  cases  was  there  any 
contract,  and  therefore  there  was  no  credit  arising  to  the 
executor.     The  real  question  in  each  of  those  cases  was,  as 
to  the  power  of  the  Court  to  compel  the  conversion  of 
the  real  estate.     Here   it  is  not  a  mere  case  of  conver- 
sion, but  a  case  of  sale,  and,  as  the  contract  was  valid,  the 
property  was,  in  equity,  completely  transferred.     Here  the 
contract  of  sale  was  made  by  the  testator  himself;  it  vas 
binding  upon  the  land,  and  so  no  question  of  mere  conver- 
sion could  arise,  for  the  land  was  not  merely  directed  to  be 
sold,  but  was  actually  sold.     This  testator  at  the  time  of 
his  death  was  the  owner  of  the  money  and  not  of  the 
estate,  and  the  executor  was  therefore  the  owner  of  the 
money  through  the  probate  Brown  v.  Coaies  (J).      And 
if  both  vendor  and  purchaser  had  died,  the  executor  of 
the  purchaser  would   have   had  a  right  to   deduct  the 
100,000  Z.  from  bis  testator's  estate,  as  a  debt  legally  pay- 
able therefrom,  and  not  liable  to   duty.      The  reference, 
therefore,  made  by  the  Court  below  {g)  to  Williams on^'^' 
ecutors,  and  the  case  of  Barker  v.  May  (A),  do  not  apply- 


(c)  4  Hurl.  &  Nor.  IOC. 
Id)  8  Beav.  3G8. 
(c)  4  Hare,  315. 


(/)  1  Add.  Ec.  Rep. 345,  o- 
{g)  4  Hurl.  &  Nor.  111. 
{h)  9  Barn.  &  Cres.  489. 
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The  distinction  as  to  the  payment  of  duty,  assumed  by 
the  Court  below  to  exist  between  debts  recoverable  at  law 
and  those  which  are  only  recoverable  in  equity,  oannot  be 
supported.   A  testator  might  die  entitled  to  legacies  charged 
on  land,  or  possessed  of  an  equitable  interest  in  a  bond 
debt,  or  entitled  to  a  mortgage  in  which  there  was  no  cove- 
nant to  him  or  to  his  estate  to  pay  the  money,  so  that 
the  relaticm  of  debtor  and  creditor  might  never  be  created, 
and  relief  must  be  sought,  not  at  law,  but  in  equity.    Yet 
in  all  these  cases  the  executor  woiild  have  a  credit  on 
which  probate  duty  would  be  payable,  for  it  would  form 
part  of  the  ''estate  and   effects"  of  the  deceased.     In 
respect  of  what  is  a  probate  granted  ?     It  is  in  respect  of 
''goods,  chattels,  and  credits"  which  last  word  cannot  be 
restricted  to  such  things  only  as  can  be    recovered  at 
law,  but  must  equally  extend  to  all  those  which  are  recover- 
aUe  in  equity.    Equally  mistaken  was  the  Court  below  in 
treating  this  money  as  equitable  assets  only ;  Barker  v. 
Mojf  (i)  does  not  establish  that  proposition.    The  land 
came  to  the  executors  not  as  devisees  simply,  but  as 
devisees  chaiged  with  a  trust,  and  of  course  in  that  way 
constituted  equitable  assets ;  but  the  present  is  not  a  case 
of  a  mere  direction  to  sell,  but  a  case  of  a  sale  made  by 
4ie  testator  himself.    The  distinction  between  legal  and 
equitable  assets  does  not  refer  to  the  nature  of  the  assets, 
but  to  the  remedy  which  a  creditor  has  against  them,  and 
coDflequently  cannot  affect  the  liability  of  the  assets  to  the 
probate  duty. 

Cook  V.  Gregson  {h)  well  illustrates  the  distinction  be- 
tween legal  and  equitable  assets.  That  was  the  case  of 
an  equity  of  redemption  in  a  sum  of  money  charged  upon 
real  estate,  which  Vice-Chancellor  Kindersley  held   to 


1860. 
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«. 
Bbuwniiio. 


(0  9Bam.&CreB.489. 

VOL.   VIII. 


(*)  3  Drewr.  547. 


218 


CASES  IN  THE  HOUSE  OF  LORDS. 


laoo. 

Attorn  EY- 
GenrbUi 

V. 

Bbunnino. 


constitute  legal  assets  in  the  hands  of  the  executor.  His 
Honor  there  said^  *'  much  difficulty  has  sometimes  arisen 
in  determining  the  precise  distinction  between  legal  and 
equitable  assets.  The  general  proposition  i^  clear  enough, 
that  when  assets  may  be  made  available  in  a  court  of  law, 
they  are  legal  assets ;  and  when  they  can  only  be  made 
available  in  a  court  of  equity,  they  are  equitable  assets. 
This  proposition  does  not,  however,  refer  to  the  question 
whether  the  assets  can  be  recovered  by  the  executor  in  a 
court  of  law  or  in  a  court  of  equity ;  the  distinction  refers 
to  the  remedy  of  the  creditor,  and  not  to  the  nature  of  the 
property.  The  question  is  not  whether  the  testator's  in- 
terest is  legal  or  equitable^  but  whether  a  creditor  of  the 
trust  seeking  to  get  paid  out  of  such  assets  can  obtain 
payment  thereout  from  a  court  of  law,  or  can  only  obtain 
it  through  a  court  of  equity.  That,  I  apprehend,  is  the 
true  distinction.  And  in  Williams  on  Executors  (/)»  in- 
stances are  given  of  assets  recoverable  only  through  equi* 
table  means  being  treated  as  legal  assets.  They  are  so 
here. 

In  the  Court  below,  the  case  of  damages  to  be  recoyered 
by  the  widow  from  the  person  who  had  negligently  occa- 
sioned the  death  of  her  husband  was  put  as  an  illustratioa 
of  the  present,  but  the  two  cases  have  not  the  least  resem* 
blance  to  each  other ;  for  such  damages  do  not  form  part 
of  the  husband's  estates,  but,  by  statute,  belong  to  the  widow 
in  her  own  right  And  the  jury  may  direct  their  distri- 
bution. 


Mr.  Roundell  Palmer  and  Mr.  Osier ^  for  the  Respon- 
dent: 

The  duty  cannot  be  held  chai^eable  here  unless  it  can  l>« 
(0  Pt.  IV.  Bk.  1,  c.  1,  p.  1522. 
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charged  at  any  time  on  a  mere  right  to  recover  damages 

for  breach  of  a  contract.    Such  damages  cannot  be  treated 

as  assets  subject  to  duty.    They  do  not  fall  within  the 

words  ''estate  and  effects,"  in  the  66   Oeo.  3,  c.  184. 

Those  words  must  refer  to  estate  and  effects  properly  so 

called  at  the  time  of  the  death  of  the  testator,  and  a  mere 

credit  which  may  exist  in  the  shape  of  a  claim  to  unliqui- 

&ted  damages  cannot  be  so  considered,  and  unliquidated 

damages  do  not  come  under  that  name. 

[The  Lord  Chancellor:  Do  you  say  that  an  unliquidated 
debt  is  not  part  of  the  estate  and  effects  of  a  testator  ?] 

It  would  not  be  so  if  the  covenant  was  not  broken  at  the 
time  of  the  death ;  it  might  be  so  if  the  covenant  was  then 
broken.  So  the  thing  liable  to  duty  must  be  something 
which  would  pass,  as  in  bankruptcy.  Unliquidated  damages 
will  not  so  pass.  For  instance,  damages  in  respect  of 
breach  of  a  covenant  to  insure  against  fire  would  not  be 
the  subject  of  duty ;  it  must  be  something  which  could  be 
Talaed,  something  which  in  the  words  of  the  provisions  in 
Ibe  statute  for  penalties  on  non-payment  of  the  duty  might 
be  the  subject  of  ^'mistake  or  misapprehension."  Such 
damages  could  not  be  known  or  valued  at  the  time  of 
taking  out  probate,  and  therefore  could  not  be  the  subject 
of  mistake  or  misapprehension.  All  actions  capable  of 
bdng  transmissible  to  an  executor,  do  not  mean  '*  credits*' 
within  the  language  of  the  probate,  or  *'  estate  and  effects" 
withm  the  terms  of  the  statute.  An  action  against  an 
attorney  for  negligence,  whereby  the  estate  of  the  testator 
was  materially  diminished,  might  bring  a  large  sum  of 
nioney  to  the  estate,  and  the  right  to  bring  such  an  action 
would  pass  to  the  executor,  yet  it  could  not  be  treated  for 
fte  purposes  of  duty  as  assets  in  his  hands.  The  duty  here 
>8  claimed  in  respect  of  money  which  it  is  said  the  executor 
will  obtain  through  the  authority  of  the  Ordinary,  by  means 

S  2 
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of  the  probate,  and  it  is  supposed  that  all  such  money 
might  have  gone  to  the  Ordinary  to  be  dispensed  in  pious 
uses.  For  the  Ordinary  and  executor  have  been  treated 
as  identicaL  But  they  are  not  so.  Lord  Brougham  clearly 
points  out  that  in  Tfie  Attomey^General  v.  Hope  (iw).  A 
contract  like  this  never  was  subject  to  the  jurisdiction  of 
the  Ordinary.  This  money  was  no  more  recoverable  by 
the  executor  under  the  probate,  than  if  it  had  formed  part 
of  the  testator's  property  in  foreign  funds.  The  Attorney- 
General \.  Hope,  and  The  Attorney-General  v.  Dimond{jn\ 
where  it  was  so  held,  though  the  foreign  funds  came  into 
the  hands  of  the  executor  in  this  country,  to  be  administered 
here. 

Even  supposing  the  possession  of  the  land  transferred, 
still  the  money  claimed  under  this  contract  is  not  a  debt 
at  law,  Hallen  v.  Runder  (o),  where  Mr.  Baron  Parke 
says,  **  the  mere  act  of  giving  possession  of  the  land 
would  not  be  sufficient  to  maintain  the  indebitatus  count 
for  goods  bargained  and  sold,  but  an  actual  conveyance  of 
the  land  to  the  Defendant  must  be  shown."  In  Chreen  v. 
Bicknell  (p),  the  question  was,  whether  a  particular  con- 
tract concerning  oil  was  a  proveable  debt  under  a  bank- 
ruptcy, and  it  was  held  not  to  be  so.  The  contract  did  not 
constitute  a  debt ;  it  only  gave  a  title  to  damages.  So  in 
Pearse  v.  Pearse  (q),  a  testator  held  Indian  stock,  payable  in 
India ;  a  short  time  before  his  death  he  accepted  an  offer 
o(  the  East  India  Company  to  have  it  converted  into  stock 
registered  payable  and  recoverable  in  England,  but  this 
was  not  effected  till  after  probate  had  been  taken  out ;  it 
was  then  held  that  no  probate  duty  was  payable  on  such 


(m)  2  Clark  &  Fin.  90  ;  1  Cr. 
M.  &  Ro8.  657. 
(«)  I  Cr.  &  Jor.  35G. 


(o)  1  Cr.,  Mee.,&R.  271. 
(/>)  8  Ad.  &  El.  701. 
(q)  D  Sim.  430. 
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stock.  The  Vxce-Cliancellor  there  said:  "All  that  the 
Court  has  to  do  in  deciding  the  present  question^  is  to 
consider  what  was  the  position  of  the  property  at  the  time 
when  the  probate  was  granted:  whether  there  was  any 
agreement  respecting  it  is  immaterial.'' 

The  expression  that  equity  treats  the  vendor  as  a  trus- 
tee of  the  land  for  the  purchaser,  is  one  which  does  not 
aSect  the  rights  of  either  party,  but  merely  describes  the 
mode  or  rule  of  proceeding  of  the  Courts  of  Equity.     In 
htwes  V.  Bennett  (r),  there  was  a  lease  for  seven  years, 
and  on  that  was  endorsed  an  agreement,  that  if  the  lessee 
should  within  a  Umited  time  desire  to  purchase,  the  lessor 
would  convey  the  premises  to  him  for  a  sum  then  agreed 
on.    After  the  lessor's  death  the  lessee  declared  his  option 
to  purchase  on  this  agreement ;  and  it  was  held  that  he 
had  the  right  to  do  so ;  and  that  the  effect  of  his  exercise 
of  this  option  was  to  convert  the  purchase-money  into  the 
personal  estate  of  the  testator.     Up  to  that  time  the  land 
had  retained  the  character  of  his  real  estate.     In  Wall  v. 
Uright  («),  all  this    subject   was    fully   considered.     The 
question  there  was,  whether  an  estate  contracted  to  be 
sold  passed  by  a  devise  to  trustees  in  trust  to  sell ;  and  it 
was  held  that  it  did. 

The  probate  duty  here  is  not  payable,  because  at  the  time 
of  the  testator's  death  the  money  had  not  been  paid  for  the 
estate.  The  question  of  liability  must  be  determined  at 
the  time  of  the  death,  and,  so  determined,  the  estate  here 
was  land,  and  was  not  liable  to  duty.  It  may  be  that  in 
equity  it  was  bound  by  the  contract,  but  it  is  not  liable  to 
duty.  It  is  bound  by  the  contract  even  to  this  extent, 
that  the  purchaser  may  devise  the  equitable  estate,  but 
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that  is  only  because  equity  acts  upon  the  intention  of  the 
parties ;  but  that  is  not  to  be  extended  beyond  the  neces- 
sity of  the  case.  McUson  v.  Swift  {t),  and  Custance  v. 
Bradshaw  (tt),  show  that  though  in  that  way  equity  treats 
the  conversion  complete  as  from  the  date  of  the  agree- 
menty  it  does  not  treat  the  contract  as  equivalent  to  a  con- 
veyance by  regular  evidence  of  intention,  and  therefore  it 
compels  the  vendor,  and  those  who  represent  him^  to  do 
what  it  was  intended  he  should  do,  and  adjusts  the  rights 
of  the  parties  at  the  last  moment,  as  if  the  contract  had  at 
the  first  moment  been  carried  into  effect 

Land  bound  by  contract  never  was  within  the  jurisdic- 
tion of  the  Ordinary.  This  was  at  the  time  of  the  death 
land  which  belonged  to  the  testator,  and  which  he  had 
contracted  to  sell,  but  which  could  not  be  taken  from  him 
except  after  the  payment  of  a  certain  sum  of  money. 
There  was  a  contract  of  this  sort  in  Custance  v.  Brad" 
shawy  yet  the  duty  was  held  not  to  be  payable.  In  Myers 
V.  Perigal  (r),  a  share  in  a  partnership,  part  of  whose 
assets  was  invested  in  land,  was  held  not  be  an  interest  in 
land.  [Lord  Wensleydale :  No  individual  partner  had  an 
interest  in  the  land,  but  only  in  the  produce  of  it  after  it 
had  been  dealt  with  for  the  purposes  of  the  company.] 
That  case  was  confirmed  by  Edwards  v.  Hall(w). 

The  argument  on  the  other  side  assumed  this  to  be  not 
only  a  binding  contract  on  the  testator  at  the  time  of  his 
death,  but  also  a  contract  binding  on  tlie  executor.  But 
it  was  not  so.  The  last  clause  declared  that,  if  not  con- 
firmed by  the  Lord  Chancellor,  it  should  be  null  and  void. 
It  was  altered,  and,  as  altered,  not  finally  confirmed  till 


(0  8  Beav.  868. 
lu)  4  Hare,  315. 
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after  the  testator's  death.  [The  Lard  Chancellor :  That  is 
a  new  point;  but,  however,  it  is  open  to  you  on  this 
appeaL  When  were  the  15,000  /.  paid  ?]  In  the  lifetime 
of  the  testator.  [The  Lord  Chancellor:  Was  not  that  a 
part  performance  ?]  No.  If  the  Court  had  not  adopted 
the  terms  of  the  agreement,  that  agreement  would  have 
been  at  an  end,  and  the  money  might  have  been  returned. 
The  money,  therefore,  was  no  part  of  the  estate  of  the 
testator  at  the  time  of  his  death.  A  bill  for  a  specific 
performance  could  not  then  have  been  filed ;  the  contract 
was  even  then  subject  to  alteration.  No  change  of  estate 
had  taken  place,  and  consequently  na  duty  is  payable  out 
of  this  fund. 


1860. 

Attobnet- 
Gkkerac 
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Sir  H.  Caim»  replied;  and  referred  to  Cohe*9  Com- 
mentary on  the  Statute  of  Westminster  {x),  to  show  that 
"all  the  rights  of  action  of  debt,  trespass,  covenant,  or 
Vfj  other  possessed  by  the  executor,  was  possessed  by 
hun  to  whom  the  Ordinary  hath  committed  administra- 
tbn.'' 


The  Lord  Chancellor  (Lord  CampbeU  ) : 
Hy  Lords,  m  this  case  the  question  is  whether  the  pur^ 
diase-money  paid  to  the  Respondent  as  executor  of 
WmUams  Hope,  deceased,  under  the  agreements  of  the  4th 
September  1854,  and  28th  December  1854,  as  the  price  of 
hod  at  Rushion,  in  the  county  of  Northampton,  was  part 
of  the  estate  and  effects  of  the  said  Williams  Hope  within 
the  meaning  of  55  Geo.  3,  c.  184,  commonly  called  the 
Probate  Duty  Act  After  these  agreements,  and  before  any 
cenveyance  was  executed  under    them,    Williams  Hope 


23  March. 
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died.  The  testator  had  at  the  time  of  his  death  a  good  tide 
to  the  lands  comprised  in  the  agreements.  This  title  being 
approved  of  by  the  Court  of  Chancery,  and  accepted  by 
the  purchaser,  the  purchase-money  was  duly  paid  to  the 
Respondent  as  executor  of  the  said  WiUiamg  Hope.  The 
Crown  claims  probate  duty  on  the  said  purchase-money. 

The  Court  of  Exchequer  held  that  this  claim  was  un- 
foundedy  but  after  great  consideration  I  have  been  obliged 
to  come  to  a  different  conclusion. 

It  was  not  disputed  in  the  Court  below,  and  it  is  now 
clearly  established,  that  in  the  lifetime  of  the  testator  there 
was  a  binding  contract  for  the  sale  of  the  estate,  on  which 
he  was  liable  to  be  sued  as  vendor,  and  on  which  he  was 
entitled  to  enforce  payment  of  the  purchase-money,  either 
by  a  suit  for  specific  performance  or  by  petition  to  the 
Court  of  Chancery.  PHmd  fade,  the  purchase-money, 
when  received  by  the  executor,  seems  to  be  part  of  the  estate 
and  effects  of  the  testator.  We  no  doubt  must  look  to  the 
state  of  things  at  the  time  of  the  testator's  death,  but  then, 
although  the  legal  title  still  remained  in  him  after  the  ^ree- 
ments,  he  had  become  trustee  for  the  purchaser,  with  a 
lien  on  the  land  for  the  purchase-money ;  the  equitable  fee 
simple  had  vested  in  the  purchaser,  and  might  have  been 
devised  by  the  purchaser,  and  the  testator  was  entitled  to 
the  purchase-money  on  condition  of  the  purchase  being 
completed. 

ObjectioTL  The  legal  remedy  only  can  be  r^arded  in  a 
court  of  law.  There  being  no  legal  debt  before  conveyance 
executed,  the  only  action  that  could  have  been  maintained 
by  the  testator  or  by  the  executor  would  have  been  for 
breach  of  the  contract  to  buy.  This  would  have  been  an 
action  for  unliquidated  damages ;  these  damages  might 
have  been  nominal,  and  at  any  rate  they  would  not  have 
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been  part  of  the  estate  and  effects  for  or  in  respect  of 
which  probate  was  granted. 

Answer.  The  purchase-money  having  been  actually  paid 
to  the  executor,  it  is  wholly  immaterial  whether  in  case  of 
ix)n-pa3rment  the  remedy  was  by  action  at  law,  or  bill  in 
quity,  or  by  a  summary  petition.  Probate  is  granted  of 
all  &e  property  of  the  testator  within  the  jurisdiction  of  the 
Ordinary  which  the  executor  is  entitled  to  receive  as  exe- 
cutor. This  purchase-money  the  executor  was  entitled  to 
receive  and  did  receive  as  executor. 

Then  it  was  argued  that  at  the  death  of  the  testator  it 
was  uncertain  whether  a  good  title  could  be  made,  and  the 
contract  might  have  been  rescinded  by  the  parties,  in  which 
case  the  equitable  estate,  as  well  as  the  legal  estate,  would 
haye  vested  in  the  heir-at-law,  and  there  would  have  been 
no  porchase-money  on  which  probate  duty  could  have  been 
demanded.     But  although  the  right  to  the  purchase-money 
wftB  on  the  condition  of  a  good  title  being  shown  and  the 
conveyance  being  executed,  when  the  condition  had  been 
performed  it  was  the  same  in  the  result  as  if  the  right  had 
been  absolute  from  the  begiiming.    There  are  many  rights 
which  vest  in  executors  subject  to  conditions  precedent  or 
subsequent ;  but  when  the  condition  had  been  performed 
and  those  rights  have  produced  assets  in  the  hands  of  the 
executor,  can  he  contest  any  of  his  liabilities,  as  holder  of 
these  assets,  by  saying  that  from  the  not  happening  or  the 
happening  of  some  contingency,  it  was  uncertain  whether 
the  assets  would  ever  come  into  his  hands.     The  objection 
certainly  would    not   avail   him  against  the   claim    of  a 
creditor;  and  I  do  not  see  how  it  should  avail  him  against 
^e  claim  of  the  Crown  for  probate  duty. 

It  is  then  urged  that  probate  is  only  to  be  granted  of 
"*^t  which  is  of  definite  value;  that  the  executor  could 
'^^e  put  no  definite  value  on  his  right  to  sue  upou  the 
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contract;  and  that  an  executor  might  as  well  be  called 
upon  to  include  in  his  return  of  the  estate  and  effects  of 
the  testator,  the  value  of  his  hope  of  recovering  damages 
under  a  recent  Act  of  Parliament,  if  the  testator  had  come 
to  his  death  by  the  negligence  of  a  Railway  Company. 
But  this  is  only  a  renewal  of  the  objection  that  the  only 
course  for  the  executor  to  take  was  to  sue  for  damages  in 
respect  of  the  breach  of  contract  waiving  his  remedy  by 
bill  for  specific  performance,  or  by  petition,  by  which  the 
exact  amount  of  the  purchase-money  might  have  been 
recovered.  The  sum  to  be  recovered  in  case  of  death  by 
negligence,  certainly  would  not  be  subject  to  probate  duty, 
for  it  is  not  made  part  of  the  estate  of  the  deceased  ;  and, 
on  the  contrary,  the  Act  of  Parliament  directs  it  to  be  ap- 
portioned among  the  members  of  the  family  of  the  deceased, 
according  to  the  pecuniary  loss  which  they  are  supposed 
respectively  to  have  suffered  from  the  bereavement 

Again,  it  is  said  that  the  purchase-money,  if  recovered  by 
suit  in  Equity,  would  not  be  liable  to  probate  duty,  because 
it  would  be  equitable  assets.  But  I  am  inclined  to  think 
that  all  monies  recovered  by  the  executor,  as  executor,  by 
virtue  of  the  probate,  must  be  considered  l^al  assets. 
And  at  any  rate,  I  am  clearly  of  opinion  that  all  monies 
which  the  executor  recovers  by  virtue  of  the  probate,  must 
be  considered  part  of  the  estate  and  effects  of  the  testator, 
and  subject  to  probate  duty,  whether  legal  or  equitable 
assets,  although  equitable  assets  are  differently  dealt  with 
by  a  Court  of  Equity,  in  payment  of  debts  and  incum- 
brances. 

We  are  then  carried  back  into  antiquarian  lore,  and 
told  that  nothing  can  be  considered  the  estate  and  effects 
of  a  testator  in  the  hands  of  his  executor,  which  the  Or- 
dinary could  not  have  realised  by  due  course  of  law,  when- 
he  was  entitled  to  collect  the  personal  property  of  the  faith- 
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fill  deceiisedy  to  be  applied  in  pios  usus.    I  am  strongly         i860. 

ioclined  to  believe  that  in  those  remote  times  the  payment         The 

to  the  Ordinary  of  debts  due  to  persons  who  had  departed      oiwr ttBu^' 

thifl  life,  was  enforced,  like  the  payment  of  church  rates,  v. 

only  by  suit  in  the  Ecclesiastical  Court  or  by  ec<!lesiastical  ^* 

ce&sores.     But  I   do  not  understand   why  the  Ordinary 

might  not  have  called  in  the  aid  of  a  Court  of  Equity  as 

well  as  of  a  Court  of  Law.     Money  due  on  mortgage  has 

always  been  considered  personal  estate.     If,  by  the  aid  of 

a  Court  of  Equity,  the  Ordinary  had  recovered  the  mort^ 

gage  money,  it  must  have  been  part  of  the  personalty  of 

the  decased,  to  be  applied  in  pios  usus.    Mortgage  money 

now  recovered  by  an  executor,,  by  the  aid  of  a  Court  of 

Equity,  would  certainly  be  assets  and  liable  to  probate 

duty.    And  I  am  unable  to  distinguish  between  mortgage 

money  and  purchase-money  recovered  in  the  same  manner. 

So  the  question  seems  to  me  to  stand  upon  principle. 

The  cases  of  The  Attorneys-General  v.  Dimond,  and  The 
AUomey- General  v.  Hope,  are  cited  as  authorities  against 
the  Crown.  But  they  have  no  application  to  this  case,  as 
they  turned  entirely  upon  the  Ordinary  having  no  jurisdic- 
^on  over  the  public  funds  of  a  foreign  Government.  Mat- 
m  V.  Swiftj  and  Custance  v.  Bradshaw,  are  more  in  point. 
But  when  these  two  cases  are  examined,  neither  of  them 
^  be  found  an  authority  to  support  this  judgment,  for  in 
neither  did  the  executor  receive  the  money  qua  executor 
by  virtue  of  the  probate ;  and  in  both  cases,  at  the  time  of 
^  death  of  the  testator,  the  property  was  de  facto  land, 
^  nothing  but  land,  belonging  as  land  to  the  testator, 
*nd  it  was  still  land  after  the  death  of  the  testator,  and  not 
money,  although  the  proceeds  of  the  land,  when  sold,  were 
^  be  distributed  as  pei-sonalty. 

We  have  been  very  properly  cautioned  against  holding 
^t  property  is  liable  to  taxation,  without  the  clear  autho- 


268 


CASES  IN  THE  HOUSE  OF  LORDS, 


1860. 


The 

Attornbt- 

Gbnbral 

V. 

Bbummino. 


rity  of  the  Legislature  for  that  purpose.  But  no  reason 
has  been  suggested  why  this  sum  of  money,  which  does 
form  part  of  the  personal  estate  of  the  deceased,  should  be 
exempted  from  the  tax  imposed  on  the  residue ;  and  I  am 
clearly  of  opinion  that  this  sum  of  money,  within  the  mean- 
ing of  55  Geo.  3,  c.  184,  s.  2,  is  part  of  the  estate  and 
effects  of  the  testator,  in  respect  of  which  the  probate  was 
granted. 

I  must  therefore  advise  your  Lordships  that  the  judg- 
ment for  the  defendant  should  be  reversed,  and  that  judg- 
ment should  be  entered  for  the  Crown. 


Lord  Cranworth  .* 

My  Lords,  I  have  very  little  to  add  to  what  has  fallen 
from  my  noble  and  learned  friend.    Mr.  Hopcy  at  his  death, 
was  absolutely  entitled  to  the  money  for  which  he  had 
agreed  to  sell  this  estate.     His  right  was  just  as  if  the 
purchasers  had  invested  a  sum  of  1 1 5,000  Z.,  or  so  much 
of  it  as  was  unpaid,  in  their  names,  and  had  declared  a 
trust  thereof  in  his  favour  in  the  event  of  their  being  able 
to  make  a  good  title,  which  they  could  and  did  make. 
With  all  deference  to  the  Court  of  Exchequer,  I  think  that 
Court  fell  into  an  error  in  treating  this  money  as  being 
equitable  assets.     It  is  a  sum  which  the  executor  would 
take  as  executor,  and  which,   therefore,  would  be  legal 
assets  in  his  hands.     His  right  would  not  depend  on  any- 
thing contained  in  the  will  of  Mr.  Hope.     Mr.  Sope^s  ad- 
ministrator would  have  been  entitled  in  case  he  had  died 
intestate ;  and  what  an  administrator  is  entitled  to  recover 
as  administrator,  virtute  officii^    can    never   be   equitable 
assets. 

In  considering  whether  assets  are  legal  or  equitable,  the 
question  is  not  whether  the  money  is  recoverable  through 
the  agency  of  a  Court  of  Equity  or  the  agency  of  a  Court 
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of  Law,  but  whether  it  is  money  which  the  personal  repre- 
sentative is  entitled  to  recover  independently  of  any  direc* 
tions  of  the  testator.     The  portions  of  younger  children 
charged  on  the  family  estate  are  generally  only  recoverable 
in  equity,  but  they  are  certainly  legal,  not  equitable  assets. 
So  money  due  to  a  mortgagee  in  fee,  where  the  mortgagee 
is  not  a  creditor  by  covenant  or  otherwise,  and  where, 
therefore,  there  is  no  legal  remedy.     And  instances  might 
be  multiplied  indefinitely. 

This  doctrine  is  entirely  consistent  with  the  decision  in 
Barher  v.  May  (y) ;  for  there  the  title  of  the  legatee  was 
derived  wholly  under  the  will  of  the  testator,  whereas  in 
the  cases  I  have  put  the  testator  could  not  affect  the  right 
of  those  whose  claims  were  in  question.  I  have  thought 
it  necessary  to  observe  on  this  mistake  into  which  the 
Judges  below  inadvertently  fell,  because,  if  it  had  passed 
Qonoticed,  it  might  have  misled  executors  hereafter  in  the 
discharge  of  their  duties. 

The  question,  however,  does  not  turn  on  the  point  whe- 
ther assets  are  legal  or  equitable.  Whether  legal  or  equi- 
table, if  recoverable  by  virtue  of  the  probate,  probate  duty 
is  payable.  In  support  of  the  judgment  below,  it  was  con- 
tended that  in  this  particular  case  the  assets,  whether  legal 
or  equitable,  were  not  subject  to  probate  duty.  Mr.  Palmer, 
in  his  able  argument,  endeavoured  to  liken  the  case  to  that 
of  a  testator  dying  leaving  assets  in  a  foreign  country. 
'Hiere  is  no  doubt  that  such  assets  are  not  liable  to  probate 
duty.  They  are  not  recoverable  by  virtue  of  an  English 
probate,  and  when  they  come  to  the  hands  of  the  executor, 
Aey  so  come  because  he  has  established  a  title  in  a  foreign 
jurisdiction. 
Mr.  Palmer  argued,  that  real  estate  in  this  country  is,  or 
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rather  before  the  late  change  in  the  law  was,  as  much  out 
of  the  jurisdiction  of  the  Ordinary  as  goods  in  a  foreign 
country.  No  doubt  the  Ordinary  had  no  means  of  affecting 
real  estate.  But  that  is  not  the  point  When  a  person 
dies  entitled  to  a  sum  of  money  charged  on  a  real  estate, 
that  estate,  or  the  owners  of  that  estate,  may  be  considered 
in  contemplation  of  law,  for  purposes  of  probate,  as  his 
debtor.  His  rights  are,  for  purposes  of  probate,  the  same 
as  if  a  declaration  of  trust  had  been  made  by  the  owners 
in  his  favour  for  the  amount  of  the  charge.  The  real 
estate  is  but  a  security,  and  the  Ordinary  certainly  was 
entitled  to  all  debts  due  to  the  deceased.  That  is  precisely 
the  present  case. 

The  cases  relied  on  before  Lord  Langdah  and  Sir  Jamei 
Wiffram  are  clearly  distinguishable  from  the  present  case. 
In  Matson  v.  Smith,  before  Lord  Langdah,  the  estate  re- 
mained real  estate  at  the  death  of  the  testator,  and  was 
only  convertible  into  personalty  by  virtue  of  his  direction; 
a  direction,  it  is  true,  declared  not  by  his  will,  but  by  a 
previous  deed,  but  which  he  might  have  revoked  or  varied 
by  his  will  if  he  had  thought  fit  And  the  conversion  into 
personalty,  therefore,  may  truly  be  treated  as  having  de- 
pended on  his  will.  In  Custance  v.  Bradshaw,  Sir  Jama 
Wiffram  proceeded  on  the  same  ground,  namely,  that  at 
the  death  of  the  testator  the  property  in  question  was  real 
estate,  and  that  if  it  was  ever  to  lose  that  quality  it  would 
be  by  some  act  to  be  done  after  the  testator's  death,  and 
which  might  never  become  necessary. 

These  cases,  therefore,  do  not  support  tlie  proposition 
for  which  they  were  cited.  And  on  the  short  ground  that 
this  sum  of  money  formed  part  of  the  testator's  personal 
estate  in  this  country  at  his  death,  being  a  sum  of  money 
recoverable  by  his  personal  representatives,  I  am  clearly 
of  opinion  that  it  is  liable  to  probate  duty,  and  I  concur 
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in  the  motion  of  the  Lord  Chancellor^  that  the  judgment 
below  should  be  reversed. 

Lord  Wensleydale: 

My  Lords,  I  concur  with  my  noble  and  learned  friends 
in  the  opinion  that  the  Court  of  Exchequer  has  taken  an 
enoDeous  view  of  this  case,  and  that  the  judgment  ought 
to  be  reversed,  and  judgment  given  for  the  Queen. 

By  the  55  Geo.  3,  c.  184,  s.  2,  a  duty  is  imposed  upon 
a  probate  according  to  the  value  of  the  estate  and  effects 
for  and  in  respect  of  which  it  is  granted,  and  an  affidavit 
is  required  that  the  estate  and  effects  are  under  some  par- 
ticular value,  and  in  case  too  high  a  duty  is  imposed  in 
the  first  instance  it  is  to  be  returned,  or,  if  too  little  duty 
b  paid,  the  difference  is  to  be  made  good. 

In  this  case  the  right  to  enforce  the  contract  of  sale 
entered  into  by  Mr.  Hope,  the  testator,  belongs  to  his 
executor.  That  right  is  a  paii  of  his  estate  and  effects, 
and  the  probate  is  a  necessary  instrument  to  support  his 
claim  at  law  or  in  equity.  And  the  question  is  with  what 
amoont  of  stamp  it  ought  to  be  impressed  in  respect  of  the 
value  of  that  right.  The  judgment  of  the  Court  of  Ex- 
chequer that  it  need  not  be  stamped  with  any  proceeded 
upon  three  grounds :  first,  that  under  this  statute  no  duty 
is  imposed  unless  the  estate  and  effects  are  of  some  defi- 
nite value,  otherwise  no  one  could  make  an  affidavit  of  the 
amount;  secondly,  that  although  when  a  binding  con- 
tract of  sale  was  made  by  a  testator,  he  became  a  trustee 
of  the  land  in  equity  for  the  purchaser,  and  the  vendee  a 
trustee  for  the  price,  yet  upon  the  death  of  the  vendee  the 
estate  still  remained  real  estate,  and  the  right  to  the  price 
was  not  personal  estate  belonging  to  the  executor ;  and 
thirdly,  that  the  right  to  the  produce  of  the  sale  was  equi- 
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table  assets^  and  no  probate  duty  on  the  amount  of  equitable 
assets  was  payable  by  law- 

I  think  that  none  of  these  reasons  when  duly  considered 
is  sufficient    First,  I  am  not  aware  of  any  authority  which 
limits  the  duty  payable  to  liquidated  demands  only.  Rights 
incapable  of  exact  valuation  unquestionably  vest  in  the 
executor  as  part  of  the  personal  estate.    Actions  for  good^^ 
damaged,  and  for  uncertain  damages  caused  by  breach  of^ 
contract  not  relating  to  the  person,  and  for  damages  to  thg=a> 
real  estate  under  3  &  4  Will.  4,  c.  28,  ''for  the  fiurthe^v 
amendment  of  the  law/'  all  vest  in  the  executor ;  none  ca^^ 

be   recovered  without  a  probate  stamped  to  a  propcs gr 

amount  to  cover  the  sum  to  be  recovered,  and  yet  in  »       H 
these  cases  the  amount  is  unliquidated.    A  stamped  prcrv 
bate,  or  letters  of  administration  to  cover  the  sum  to  t — ^ 
recovered,  is  always  necessary   where  the  title  of  tSz^e 
executor  or  administrator  is  put  in  issue.    That  was  li^^d 
down  in  the  case  of  Hunt  v.  Stevens  (z).     The  diffiqiK  ^f 
in  fixing  tlie  precise  amount  is  remedied  by  the  provisions 
in  the  statute  assuring  the  return  of  the  duty  if  the  valida- 
tion b  too  high. 

The  dictum  of  Lord  Tenterden  in  the  case  of  Mose$  ?. 
Cf  after  (a),  which  was  cited  in  the  judgment  in  the  Court 
of  Exchequer,  that  desperate  and  doubtful  debts  may  be 
omitted,  does  not  apply  here ;  for  there  is  no  pretence  to 
say  that  this  claim  fell  under  that  description,  nor  can  it 
be  said  that  the  executor  has  really  any  discretion  to  afoid 
introducing  property  of  any  kind. 

The  second  reason  on  which  the  judgment  has  pro- 
ceeded, arises  from  a  misapprehension  of  the  two  cases  of 
Matson  v.  Swift  (i),  before  Lord  LangdaUj  and  Custof^ 

(r)  3  Taunton,  113.  (h)  8  Beav.  368. 

(a)  4  Car.  &  Payne,  524. 
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^.  Bradshaw  (c),  before  Vice-Chancellor  Wigram.      In 
beither  of  those  cases  was  there  any  change  of  the  nature 
of  the  property  created  by  the  obligation  of  a  binding  con- 
"^ract     Here  there  was  a  coutract  binding  on  the  testator, 
and  on  the  purchaser,  by  virtue  of  which  the  former  had  a 
right  to  the  stipulated  purchase-money  on  completing  the 
purchase ;  and  the  latter  had  a  like  right  to  the  estate. 
At  law  the  executor  would  have  a  right  to  recover,  not  the 
price,  for  no  action  would  lie  for  it  as  a  debt  until  after  the 
conveyance  had  taken  place,  but  for  damages  for  not  com- 
pleting the  purchase.     If  the  land  was  of  less  value  than 
the  agreed  price,  an  action  would  lie  for  the  difference  in 
value.    If  equal,  the  claim  would  be  merely  nominal.   But 
in  equity  the  testator,  at  the  time  of  his  death,  had  a  claim 
for  115,0<^0  /.  in  the  event  of  a  good  title  being  made  out, 
and  that  claim  devolved  on  the  executor,  and  might  have 
been  easily  valued,  as  of  the  full  price  payable  at  the  date 
of  the  intended  conveyance,  if  the  title  was  good;  and  if 
from  any  unforeseen  circumstance  it  had  turned  out  to  be 
defective,  the  executor  would  have  been  allowed  a  deduc- 
tion apon  the  amount  paid.    To  allow  some  uncertainty  as 
to  the  value  of  the  right  to  personalty  to  be  an  excuse  for 
not  swearing  to  the  amount,  and  to  prevent  the  tax  from 
being  payable  on  the  amoimt,  as  being  unliquidated,  would 
greatly  diminish  this  head  of  revenue. 

The  third  ground  fails  also.  The  right  of  action  or  suit 
in  equity  on  the  contract  belonged  to  the  executor  in  that 
character,  and  was  assets  at  law.  It  is,  I  apprehend,  a 
mistake  to  treat  the  price  of  an  estate  contracted  by  the 
testator  to  be  sold,  and  afterwards  received  by  the  executor 
as  proceeds  of  the  real  estate  in  the  hands  of  an  executor, 
in  the  sense  that  makes  the  proceeds  of  real  estate  equi« 
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table  assets.  If  lands  were  devised  to  executors  to  be 
sold,  or  devised  to  be  sold  by  executors  for  payment  of 
debts  and  legacies,  the  proceeds  would  be  equitable  assetaf . 
independently  of  the  provisions  of  the  statute  3  &  4  WilL 
4,  c.  104,  the  executor  would  hold  them  in  the  character 
of  trustee  for  the  creditors  and  legatees.  But  the  sums 
received  by  an  executor  on  a  personal  contract  with  the 
testator  are  legal  assets ;  they  belong  to  him  in  his  character, 
and  by  virtue  of  his  office  of  executor,  and  are  therefore 
legal  assets.  In  this  respect  there  has  been  a  mistake  in 
the  judgment  delivered  in  the  Court  of  Exchequer  by  Baron 
Martin,  I  am  of  opinion,  for  these  reasons,  that  I  ought 
to  advise  your  Lordships  to  reverse  the  Judgment 

Lord  Chelmsford: 

'My  Lords,  the  question  in  this  case  is,  whether  the 
amount  of  the  purchase-money  agreed  to  be  given  for  a 
freehold  estate  of  the  testator,  constituted  at  the  time  of 
his  death  part  of  his  personal  estate,  and  as  such  is  liable 
to  probate  duty. 

The  test  proposed  by  the  Judges  in  the  Exchequer  for  the 
determination  of  this  question,  namely,  "  whether  the  pur- 
chase-money of  a  freehold  estate  contracted  to  be  sold, 
but  not  conveyed  at  the  death  of  the  testator,  is  l^al  or 
equitable  assets,"  is  inapplicable.  If  the  case  could  be 
determined  upon  this  distinction  it  would  be  adverse  to 
their  decision,  because  there  can  be  no  doubt  that  money 
due  upon  a  contract  of  sale  entered  into  by  a  testator,  and 
received  by  his  executor  after  his  death,  would  be  legal  and 
not  equitable  assets. 

The  proposition  that  the  proceeds  of  the  sale  of  real 
property  are  equitable  and  not  legal  assets  is  also  much  too 
broadly  stated,  and  the  case  of  Barker  v.  Sfay  (fc),  which 
(rf)  9  B.  &  C.  48«J. 
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is  referred  to  as  an  authority  in  support  of  it,  merely  esta- 
Uishes  that  the  proceeds  arising  from  the  sale  of  an  estate 
Ibvised  to  executors  in  trust  to  sell  and  to  form  part  of  the 
personal  estate,  are  equitable  assets.  And  I  agree  in  the 
opinion  expressed  by  Vice-Chancellor  Kinderslet/,  in 
Otok  V.  Gregson,  that  **  every  item  of  property  which  the 
executor  has  recovered  or  had  a  right  to  recover  virtute 
officU,  that  is,  which  he  would  have  had  a  right  to  recover 
ifthe  testator  had  merely  appointed  him  executor  without 
saying  anything  about  his  property  or  the  application 
tbereof,"  is  legal  assets. 

It  appears  to  me  that  the  real  question  to  determine  is, 
whether  at  the  time  of  the  testator's  death  there  was  a  valid 
and  binding  agreement  for  the  sale  of  his  estate,  which  was 
enforceable  by  his  executor  against  the  purchaser.  Now 
there  can  be  no  doubt  that  there  was  such  an  agreement, 
and  whether  to  be  specifically  performed  in  its  original 
form,  or  with  additional  terms  and  conditions,  is  wholly 
immaterial. 

This  being  established,  we  may  adopt  the  language  of 
the  Master  of  the  Rolls  in  Lewis  v.  Bennett  {e)  and  say, 
"  Itis  very  clear  that  if  a  man  seised  of  a  real  estate  contract 
to  sdl  it,  and  die  before  the  contract  is  carried  into  execu- 
tion, it  is  personal  property  of  him."  It  certainly  seems 
extraordinary  that  property  which  is  recoverable  by  the 
executor  virtute  officii,  which  belongs  to  the  next  of  kin 
and  not  to  the  heir-at-law,  and  which  has  the  character  of 
personalty  thus  impressed  upon  it,  in  every  other  respect, 
»honld  lose  that  character  solely  in  relation  to  fiscal  liabi- 
fities.  It  is  difficult  to  understand  upon  what  principle 
the  conversion  into  personalty  is  to  stop  short  of  this 
point 


1860. 

*-^— ' 

The 

Attornry- 

General 

p. 
Bbunnino. 


(c)  1  Cox,  171. 
t2 


26(> 


CASES  IN  THE  HOUSE  OF  LORDS. 


1860. 

The 

Attorney- 

Gjineral 

V. 

Brunnino. 


The  cases  which  have  been  cited  as  authorities  for  that 
position  are  clearly  distinguishable  from  the  present  case 
In  Matson  v.  Swift  and  Custance  \.  Bradshaw,  although 
conversion  might  have  taken  place^  yet  in  neither  case  wa» 
it  necessary.  In  the  former^  so  much  of  the  estate  only- 
might  have  been  sold  as  would  have  been  suflBcient  to  pay 
the  charges^  and  the  remainder  would  have  continued  to 
retain  its  character  of  real  estate.  In  the  latter  the  land 
which  formed  part  of  the  partnership  property  might  have 
been  taken  and  dealt  with  by  the  partners  as  land.  And 
in  neither  case  could  the  Crown  control  the  wishes  of  the 
parties  and  insist  upon  a  sale  by  them,  merely  for  the  pur- 
pose of  rendering  the  property  liable  to  probate  duty.  Those 
cases  are,  therefore,  totally  different  from  the  present,  where 
the  conversion  was  complete  at  the  death  of  the  testator, 
and  the  property  beyond  the  power  of  either  party  to  recal 
it  to  its  former  state  and  condition. 

Stress  has  been  laid  upon  the  circumstance,  that  the 
right  to  the  purchase-money  was  contingent,  as  the  vendor 
might  have  been  incapable  of  making  a  good  title,  or 
the  purchaser  might  have  been  unable  to  pay  the  pur- 
chase-money, or  the  agreement  might  have  been  cancelled. 
How  far  a  release  of  the  contract  would  deprive  the  Crown 
of  the  right  to  the  probate  duty  which  attached  upon  the 
death  of  the  testator,  it  is  unnecessary  to  consider.  But  the 
fact  of  the  contract  being  contingent  does  not  deprive  the 
purchase-money  of  the  character  of  personal  estate  when 
it  is  completed.  Suppose  the  vendor's  representative  had 
returned  the  purchase-money  for  probate  duty  (as  probably 
he  ought  to  have  done),  and  afterwards  the  contract  had 
gone  off,  I  apprehend  he  would  have  been  entitled  to  a 
return  of  the  duty  under  the  40th  sect,  of  the  55  Geo.  3, 
c.  184. 

It  was  suggested  in  the  course  of  the  argument,  that  the 
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|>mirchaser  might  have  died  before  the  performance  of  the 
Bi^jeementy  and  it  was  asked  what  would  then  have  hap- 
pened ?    No  doubt  his  personal  representative  must  have 
returned  the  whole  of  his  personal  estate  as  it  existed  at 
tjbe  time  of  the  testator's  death,  and  must  have  paid  pro- 
l^ate  duty  upon  it,  but  afterwards  upon  the  contract  being 
performed  he  would  have  been  entitled  to  a  return  of  the 
duty  under  the  23d  section  of  5  &  6  Vict.  c.  79,  the  pur- 
chase-money being  clearly  a  debt  payable  out  of  the  per- 
sonal estate.    And  in  the  case  (which  was  also  supposed) 
of  both  vendor  and  purchaser  dying  before  the  completion 
of  the  contract,  there  would  have  been  no  difficulty  in 
adjusting  the  liabilities  of  the  parties  according  to  their 
respective  rights  and  interests  in  the  manner  previously 
described. 

I  agree,  therefore,  with  my  noble  and  learned  friends  in 
thinking  that  the  judgment  of  the  CSourt  of  Exchequer  is 
enoneous,  and  ought  to  be  reversed. 

Lord  Kingsdown: 
My  Lords,  I  am  entirely  of  the  same  opinion. 

The  Lord  Chancellor: 

My  Lords,  I  observe  that  in  the  judgment  in  the  Court 
of  Exchequer  there  was  a  declaration,  that  the  said  sum 
of  115^000  L  did  not  form  part  of  the  personal  estate  at  the 
death  of  William  Hope,  and  is  not  liable  to  probate  duty. 
Perhaps  it  may  be  right,  in  our  judgment,  to  make  a 
similar  declaration,  leaving  out  the  word  "  not" 

decree  appealed  from  reversed,  with  declaration. 

Lords'  Journals,  23  March  1860. 
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August  8. 
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S.  W.  Cox  and  D.  Wheatcroft         -    Appellants. 
John  Hickman         -        -        -        -    Respondent. 

8.  and  S.^  trading  in  that  name,  becoming  embarrassed,  executed  s 
deed,  to  which  they  were  parties  of  the  first  part ;  certain  of  the 
creditors,  as  trustees,  of  the  second  part;  and  the  general  scheduled 
creditors  (among  whom  the  trustees  were  named)  of  the  third  part 
The  deed  assigned  the  property  of  S,  and  S,  to  the  trustees,  and 
empowered  the  trustees  to  cany  on  the  business  under  the  name 
of  the  *^  Stanton  Iron  Company,"  to  execute  all  contracts  and 
instruments  necessary  to  carry  it  on,  to  divide  the  net  income  to  be 
taken  among  the  creditors  in  rateable  proportions  (such  income  to  be 
deemed  the  property  of  S,  and  S,)y  with  power  to  the  majority  ol 
the  creditors,  assembled  at  a  meeting,  to  make  rules  for  conducting 
the  business^  or  to  put  an  end  to  it  altogether ;  and  after  the  delyU 
had  been  discharged,  the  property  was  to  be  re-transferred  by  the 
trustees  to  S,  and  S,  Two  of  the  creditors,  C,  and  FF.,  were  named 
among  the  trustees.  C.  nerer  acted.  W,  acted  for  six  weeks, 
and  then  resigned.  Some  time  afterwards,  the  other  trustees,  who 
continued  to  carry  on  the  business,  became  indebted  to  H.^  and 
gave  him  bills  of  exchange,  accepted  by  themselves,  *^  Per  proc  the 
Stanton  Iron  Company :'' 

Held,  that  there  was  no  partnership  crested  by  the  deed,  and  thst 
consequently  (7.  and  W.  could  not  be  sued  on  the  billa  as  partners 
in  the  company. 

Held  also,  that  they  could  not  be  sued  for  goods  sold  and  delivered, 
there  being  no  distinction  upon  the  question  of  liability  between 
the  bills  and  the  consideration  for  which  they  were  given. 


This  was  an  action  on  three  bills  of  exchange,  given  by 
one  of  the  managers  of  the  Stanton  Iron  Company,  for 
goods  supplied  to  that  company.  The  declaration  con- 
tained a  count  in  the  usual  form  as  against  acceptors  on 
each  bill,  alleging  it  to  have  been  "  directed  to  the  De- 
fendants by  and  under  the  name  of  the  Stanton  Iron  Com- 
pany ; "  also  counts  for  goods  sold  and  delivered,  and  the 
money  counts.  The  Defendants  severed  in  pleading,  each 
denying  the  acceptance  of  the  bills ;  and,  as  to  the  other 
counts,  pleading  never  indebted. 

For  some  time  previously  to  the  year  1849,  Benjamin 
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^Sht/A  and  Jodah  Timmu  Smith  carried  on  business  at  the         18C0. 
Stanton  Iron  Works,  in  Derbyshire,  as  iron  masters  and         Cox 
^lom  merchants,  under  the  name  of  J5.  Smith  and  Son.     „   ^' 
In  that  year  they  became  embarrassed  in  their  circum- 
stances, and  a  meeting  of  their  creditors  took   place, 
^mong  these  were  Cox  and  Wheaicrqft.    On  the  13th 
JTavember  1649,  a  deed  of  arrangement  was  executed  by 
more  than  six-sevenths  in  number  and  value  of  the  credi- 
tors.    The  parties  to  this  deed  were  the  Smiths,  of  the  first 
part;  Francis  Sandars,  John  Thompson,  James  Haywood, 
David  Wheateroft,  and  Samuel  Walker  Cox,  all  of  whom 
were  creditors,  of  the  second  part;  and  the  general  creditors 
(including  those  previously  named  as   trustees),  whose 
names  were  also  set  forth  in  a  schedule,  of  the  third 
part      The  deed  recited  a  lease  from  1846  for  twenty-one 
years  to  the  Smiths,  that  they  were  unable  to  pay  their 
debts,  and  that  it  had  been  agreed  that  there  should  be 
an  assignment  by  them  to  the  parties  of  the  second  part, 
as  trustees  on  behalf  of  the  creditors,  to  have  and  hold  the 
premises  for  the  term  of  the  lease,  the  machinery,  &c.,  and 
all  the  estate,  &c.,  subject  to  the  powers  and  provisions 
thereinafter  contained.     The  trusts  were  then  enumerated, 
and,  in  substance,  they  were  to  carry  on  the  business  under 
the  name  or  style  of  "  The  Stanton  Iron  Company,"  with 
power  to  do  whatsoever  was  necessary  for  that  purpose, 
and  to  pay  the  net  income,  after  answering  all  expenses ; 
vbich  net  income  was  always  to  be  deemed  the  property  of 
the  two  Smiths,  among  the  creditors  of  the  Smiths,    And 
provision  was  made  for  the  meetings  of  the  creditors ;  and, 
»t  any  such  meeting,  a  majority  in  value  of  the  creditors 
present  was  to  have  the  power  to  make  rules  as  to  the 
mode  of  conducting  the  business,  or  to  order  the  discon- 
tinuance of  it     And  when  all  the  debts  had  been  paid, 
^®  trustees  were  to  hold  the  trust  estates,  &c,  in  trust  for  the 
^^o  Smiths.    The  deed  contained  a  covenant  by  the  parties 
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1860.         executing  it,  not  to  sue  the  Smiths  for  existing  debts.    Coz^^^ 
Cox         never  acted  as  trustee;  and  Wheatcroft  resigned  six  weeki^s 
„   ^'  after  the  execution  of  the  deed,  and  before  the  goods  for^ 

which  the  bills  were  given  had  been  supplied ;  no  new  trus-^ 
tee  was  appointed  in  the  room  of  either.  The  business  o^ 
the  company  was  carried  on  by  the  three  other  person..^ 
named  as  ^'  parties  of  the  second  part"  In  the  course  c^ 
it  goods  were  supplied  by  Hickman^  who,  in  March,  Apri  ^ 
and  June  1855,  drew  three  bills  of  exchange  in  respeec 
thereof.  The  first  of  these  bills,  which  was  the  same  in 
form  as  those  afterwards  accepted,  was  in  these  words : 

"  Grafton  Iron  Ore  Works,  BUsuxnrth, 
'*£.300.  10  March  1855. 

"  Four  months  after  date  pay  to  my  order,  in  Loudon^ 
three  hundred  pounds,  value  received.    John  Hickman/* 
"  To  the  Stanton  Iron  Company,  near  Derby/' 

The  acceptance  was  in  the  following  form  .•  "  At  Messrs. 
Smithy  Payne  &  Co.,  London.  Perproc.  The  Stanton 
Iron  Company. — James  Haywood.^' 

The  cause  was  tried  in  1856  before  the  late  Lord  Chief 
Justice  JerviSf  when  a  verdict  was  found  for  the  De- 
fendants ;  but  on  motion  on  leave  reserved,  the  verdict  was 
entered  for  the  Plaintiff  (a).  The  case  was  taken  to  the 
Exchequer  Chamber,  when  three  judges.  Justices  Coleridge, 
ErUy  and  Crompton,  were  for  affirming  the  judgment  of 
the  Common  Pleas,  and  three  other  judges,  Barons  Martin, 
Bramwell,  and  Watson,  were  for  reversing  it  (6).  The 
judgment  therefore  stood,  and  was  afterwards  brought  up 
to  this  House. 

(a)  18Com.Ben.  Rep.  617. 

(6)  3  Com.  Ben.  Ecp.,  N.  S.,  523.  The  case  was  also  before  the 
Master  of  the  Rolls  (itom.  Re  Stanton  Iron  Company^  21  Beav.  164) 
under  the  Winding-up  Acts,  when  his  Honor  held,  that  such  a  com- 
pany as  existed  under  the  deed  was  not  within  those  Acts. 
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He  Judges  were  summonedy  and  Lord  Chief  Baron  leoo. 

Pdlock  Mr.  Justice  fFigktman,  Mr.  Justice  WiUiams,  Mr.  Cox 

Justice  CromptoTif  Mr.  Baron  Channell,  and  Mr.  Justice  „    ^' 
Blackburn  attended. 

The  Attomey-General  (Sir  R.  Bethell,  Mr.  Milward 
was  with  him)^  for  Wheatcroft : 

The  claim  against  the  Appellants  proceeds  on  the  ground 
of  a  supposed  partnership  among  the  creditors  of  the 
SmiAs  in  the  Stanton  Iron  Works.  There  was  none.  The 
measure  of  the  interest  of  each  creditor  who  signed  the 
deed  is  the  amount  of  his  debt  That  interest  is  limited 
and  defined.  Yet  the  Court  below  has  held  that  each 
creditor^  although  having  only  this  defined  interest,  becomes 
a  partner  in  the  company  and  incurs  an  indefinite  liability. 
That  doctrine  cannot  be  supported.  It  is  contrary  to  all 
the  principles  of  partnership. 

The  facts  here  do  not  give  any  right  to  Hickman  to 
maintain  this  action,  for  if  he  had  heard  that  Cox  and 
Wheatcroft  had  been  named  in  the  deed  as  trustees,  he 
most  have  heard  at  the  same  time  that  Cox  never  acted  in 
that  character,  and  that  Wheatcroft  resigned  the  trust. 
The  trustees  who  acted  in  the  business  are  the  only  persons 
liable  on  these  bills.  The  ownership  of  the  property  here 
nerer  was  changed  at  all.  The  trustees  were  by  the  deed 
to  have  possession  of  it  for  a  certain  time,  but  the  property 
itself  remained  that  of  the  Smiths^  to  whom  it  was  to  be 
restored  if  all  the  debts  should  be  paid.  The  joint  creditors, 
who  are  in  fact  incumbrancers,  have  the  power  to  say  whether 
the  arrangement  shall  continue ;  but  that  amounts  to  no 
inore  than  saying  that  the  security  given  for  their  debts  be 
pot  an  end  to.  It  is  said  that  the  man  who  participates  in 
carrying  on  a  trade  is  a  partner  in  it ;  that  is  so  under 
ordinary  circumstances,  but  not  under  such  circumstances 
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1860.  as  exist  here.  If  these  trustees  had  founds  upon  the  estate 
Cox  leased  to  the  Smiths,  and  of  which  they  were  iu  possession 
„    ^*  for  a  time,  a  lode  of  mineral  producing  100,000  2.  in  a  year, 

the  creditors  would  not  have  participated  therein  as 
partners ;  they  would  have  got  their  debts  paid  a  little 
earlier.  The  property  would  still  have  been  that  of  the 
Smiths.  If  they  had  been  partners,  the  creditors  might  put 
the  whole  into  their  own  pockets  ;  as  persons  to  be  satis- 
fied under  that  deed  they  had  no  power  to  do  so.  There 
was  no  profit  here,  nor  anything  in  the  nature  of  profit,  till 
the  creditors  were  paid. 

A  qualified  benefit  derived  from  a  trade  does  not  make 
a  man  a  partner  in  it,  Grace  v.  Smith  (c),  Mair  v. 
Olennie  (d).  It  is  only  when  men  share  profits  generally 
and  indefinitely  that  they  become  partners:  Waugh  v. 
Carver  (e),  where  the  two  persons  were  to  share  in  agreed 
proportions  all  the  profits  of  their  respective  trades.  Cheap 
v.  Cramond  (f),  proceeded  on  that  principle.  Neither  of 
these  cases  resembles  the  present 

[The  Lord  Chancellor :  But  it  is  not  in  respect  of  re- 
ceiving money  alone,  but  in  respect  of  the  authority  to 
employ  those  who  carry  on  the  business  that  a  partnership 
may  be  created.] 

As  to  that,  the  nature  of  the  property  and  of  the  trade 
must  be  considered.  The  property  was  that  of  the  Smiths, 
the  creditors  had  a  charge  upon  it ;  the  power  to  deal  with 
it  came  from  the  owners,  who  gave  the  use  of  it  to  the 
trustees,  subject  to  certain  conditions,  and  who  were  to  be 
repossessed  of  it  when  the  object  of  the  deed  had  been 
fiilfilled.  In  Owen  v.  Body  (g),  an  assignment  of  this  sort 
was  held  bad,  because  it  contained  terms  which  might 

(c)  2  Sir  W.  Bl.  998.  (/)  4  Bam.  &  Aid.  663. 

(d)  4  Man.  &  Selw.  240.  (y )  5  Ad.  &  El.  28. 

(e)  2  H.  BL  235. 
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nake  the  creditors  executing  tlie  deed  members  of  a  part-        18^- 
nership,  and  might  thus,  as  the  deed  was  given  for  the         Cox 
benefit  of  all  the  creditors,  impose  on  creditors  who  did     Hickican, 
xiot  execute  it  terms  to  which  they  were  not  bound  to 
submit     In  Pott  y.  Eyton  (A),  it  was  distinctly  laid  down 
that  it  must  be  the  taking  of  a  share  of  the  profits^  not  the 
receipt  of  a  percentage  on  sales,  which  would  constitute 
a  partnership.     That  is   the  doctrine  adopted  in  all  the 
text  writers  on  Partnership,  Collyer  (i\  Story  (A),  and 
Undley  (t),  and  unless  the  profits  as  such  are  taken,  there 
can  be  no  pretence  to  say  that  a  partnership  has  been 
created. 

Mr.  Webby  (Mr.  Boden  was  with  him)  for  Cox  : 

This  is  an  action  on  a  bill.  The  Defendant  can  only  be 
reDdered  liable  on  it  in  one  of  three  ways:  first,  by  putting 
lusname  to  the  bill;  secondly,  by  giving  authority  to  some 
one  dse  to  put  it ;  or  thirdly,  by  holding  himself  out  to 
the  world  has  having  given  that  authority.  On  the  first 
and  third  of  these  points,  there  is  no  pretence  for  saying  that 
the  defendant  is  liable.  Is  he  so  on  the  second  ?  This 
cue  is  part  of  the  law  of  principal  and  agent ;  it  is  a  case 
of  agency  as  to  a  specific  matter,  the  acceptance  of  bills 
of  exchange.  No  agency  has  been  proved  here,  lliere 
certainly  is  not  what  may  be  called  the  agency  of  partner- 
ship. The  Smiths  continue  owners  of  the  property,  and  it 
is  only  by  virtue  of  authority  from  them  tliat  the  trustees 
carried  on  the  business.  Waugh  v.  Carver  (iw),  cannot,  per- 
'^ps,  be  disputed,  but  the  reasoning  there  is  not  satisfactory, 

and  it  has  not  been  adopted  by  Story  or  Collyer.    Owen  v. 

^y  (»),  has  no  application  here :  it  merely  shows  that  cer- 

(*)  3  Com.  Ben.  Rep.  32.  (I)  Vol.  1,  p.  34. 

(0  p.  53.  («)  2H.B1.236. 

(^)   C.  4, 8. 55, 56.  (fi)  5  Ad.  &  £1.  28. 
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1860.         tain  creditors  who  had  not  executed  a  deed  were  not  boand 
('ox  to  execute  it,  as  it  contained  stipulations  which  might,  not 

HicKMAir,  which  did,  constitute  the  persons  who  signed  the  deed 
partners  in  a  trade  concern.  Such  was  the  explanation 
of  it  given  by  Mr.  Justice  Maule  in  Janes  v.  Whitbread{p). 
And  in  that  case  itself  the  distinction  was  clearly  taken 
between  a  deed  intended  to  wind  up  a  business  for  the 
benefit  of  creditors,  and  one  the  object  of  which  is  to  carry 
it  on  with  a  view  to  future  profits. 

In  Young  v.  AxteU{p)y  the  receipt  of  2*.  per  ton  on 
coals  sold  to  persons  recommended  by  the  Defendant,  in 
addition  to  an  annuity  out  of  the  business,  would  not 
have  made  the  Defendant  a  partner,  had  it  not  been  for 
other  conduct,  which  amounted  to  holding  herself  out  to 
the  world  as  such.  Here  there  was  nothing  of  that  sort 
And  Bloxham  v.  Pell  {q)  was  decided  by  Lord  MangfiM 
on  facts  which  satisfied  his  mind  that  the  whole  business 
was  '^a  mere  device  to  make  more  than  legal  interest 
of  money,  and  if  it  was  not  a  partnership  it  was  a  crime." 
There  is  no  such  device  here,  the  sole  object  being  to 
secure  payment  of  an  existing  debt.  It  lies  on  the  Plaintifi* 
to  show  that  the  Defendant  has  done  that  which  consti- 
tutes him  a  partner,  and  the  Plaintifi*  has  not  given  any 
evidence  establishing  such  a  case. 

Mr.  Roll  for  the  Respondent  in  both  cases : 
First,  here  was  a  contract  of  co-partnership  under  which 
the  business  was  to  be  carried  on  for  the  benefit  of  credi- 
tors ;  secondly,  the  scheduled  creditors  are  entitled  to  par- 
ticipate in  the  profits,  and  must,  therefore,  be  considered 
partners;   and,  thirdly,  any  one  partner,  or  the  general 

(o)  20  Law  Joum.  Rep.,  C.  P.,      2  H.  Bl.  242. 
220  ;  11  Com.  Ben.  Rep.  406.  {q)  Cited  in  Chraec  v.  Smilh^ 

(p)  Cited  in  Waugh  v.  Ckirver,      2  Sir  W.  BL  999. 
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agent  of  the  partners,  may  bind  all  the  others  by  the         ^^• 

a,cceptance  of  bills  in  the  regular  and  necessary  course  of         Cox 

business.     The  first  of  these  matters  is  one  of  fact     The      Hickman. 

business  was  carried  on  by  creditors  who  were  made 

trustees  for  the  benefit  of  the  other  creditors.    The  general 

powers  of  management  given  to  the  trustees  show  this. 

These  powers  would  have  been  unnecessary  if  the  trustees 

liad  been  the  only  persons  concerned  in  carrying  on  the 

budness.    Then  comes  in  the  deed  what  is  equivalent  to 

a  release  of  the  debts  due  from  the  Smiths.    Suppose  this 

had  been  an  arrangement  between  three  individuals  only 

to  carry  on  the  business  till  A.  had  received  1,000  /.,  and 

B,  500  L,  and  C  250  /.,  and,  as  soon  as  they  had  been 

satisfied,  then  to  pay  the  surplus  to  D.,  there  can  be  no 

doubt  that  that  would  have  been  a  partnership  between  ^., 

B.,  and  C.     So  it  is  here.     The  creditors  have  intervened 

at  meetings,  and  determined  what  should  and  what  should 

not  be  done,  just  as  any  private  individuals  would  do  in  a 

partnership.    The  creditors  have  the  powers  of  ownership, 

and  they  have  also  the  power  to  inspect  the  books,  which 

was  considered  a  material  ingredient  in  Bloxham  v.  PelL 

An  agreement  for  a  man  to  have  a  share  in  the  profits  of  a 

buginess  till  a  debt  is  paid  makes  that  man  a  partner.    The 

nature  of  the  agreement  between  two  parties  themselves, 

if  the  profits  are  really  rendered  liable  to  both,  cannot  affect 

third  persons  as  to  whom  they  will  be  liable  as  partners, 

•Bwidv.  Pittard{r).     In  that  case,  Gilpin  v.  Enderhy{$) 

^as  referred  to.    That  was  a  case  where  the  contrivance 

seemed  to  have  been  to  evade  the  usury  laws,  but  as  the 

party  received  his  income  out  of  the  profits,  it  was  treated 

^  a  partnership.     So,  in  Barry  v.  Nesham  (^),  though  all 

(0  3  Mee.  &  Wels.  357.  (0  3  Com.  Ben.  Rep.  641. 

(0  5  Barn.  &  Aid.  954. 
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1860.        that  one  of  the  parties  was  to  receive  appeared  to  be  a 
Cox  chaise  upon  the  profits,  yet,  as  his  interest  varied  witli 

Hickman.  ^^^  amount,  he  was  held  to  be  a  partner.  Bloxham  v. 
Pell(u)  is  a  strong  authority  for  the  Respondent.  And  in 
Wiffhtman  y.  Townroe^v),  executors  of  a  deceased  partner, 
who  continued  his  share  of  the  partnership  property  in 
trade  for  the  benefit  of  his  infant  daughter,  were  held 
liable  on  a  bill  drawn  for  the  accommodation  of  the  part- 
nership upon  tlie  general  principle  of  partnership  liability, 
and  not  through  any  proof  of  particular  agency,  such  as 
has  been  contended  in  this  case  to  be  necessary. 

Any  specific  participation  in  the  profits  creates  a  part- 
nership, ex-^arte  Hamper  (w).  Unless  this  judgment  is 
supported,  the  case  of  Owen  v.  Body{x)y  must  be  over- 
ruled. It  is  directly  in  point  There,  as  here,  was  an  assign- 
ment for  the  benefit  of  creditors ;  the  trustees  were  to  carry 
on  the  business  of  the  debtor,  to  pay  2 « .  in  the  pound 
when  requested  by  the  creditors,  and  to  pay  the  surplus 
to  the  debtor ;  and  the  creditors  covenanted  not  to  sue 
Marchetti  for  their  debts  then  due.  The  Court  held  that 
the  creditors  who  did  not  execute  the  deed,  were  not 
bound  because  it  contained  stipulations  which  might  con- 
stitute a  partnership.  They  are  the  same  stipulations  which 
exist  here,  and  here,  therefore,  they  do  constitute  a  part- 
nership. Janes  y,  Whitbreadij/),  is  equally  decisive  for 
the  Respondent,  the  exception  introduced  there  being,  that 
the  scope  of  the  deed  was  not  to  carry  on  the  business, 
but  to  effect  a  sale  and  distribution  of  the  effects.  Here 
the  scope  of  the  deed  was  to  carry  on  the  business  for  the 

(m)  Cited  in  Grace  v.  Smith,  P.  C.  198. 

2  Sir  W.  Bl.  999.  (w)  17  Ves.  403. 

(v)  1  Maule  &  Sel.  412.     See  (x)  5  Ad.  &  El.  28. 

Labouchere  v.   Tit^rper,  11  Moo.  (y)  \l  Com.  Ben.  Rep.  4(W. 
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benefit  of  the  creditors.     In  Macalpine  t.  Mangnall  {z\        1800. 
the  terms  of  the  deed  were  very  difierent  from  the  present.         Cox 
and  the  only  real  question  was,  whether  the  assignment     Hickmak. 
was  a  violation  of  the  patent  law. 

It  is  not  the  right  to  share  profits  indefinitely,  but  the 
Tight  to  share  profits,  that  constitutes  a  partnership ;  and  the 
only  exception  to  that  is,  the  contract  to  pay  a  servant  a 
salary  which  is  to  be  ascertained  by  the  amount  of  the  pro- 
fits. [LotA  Brougham  :  Yet  authors  and  publishers  share  the 
profits  of  a  work  without  a  partnership  being  established. 
Lord  Wensleydak :    Is  not  that   because    the  pubUsher 
agrees  to  bear  the  whole  charge,  and  after  being  remu- 
nerated for  that,  to  divide  the  net  profits  ?] 

No  doubt  this  is  a  branch  of  the  law  of  principal  and 
agent,  but  it  is  not  by  that  law  that  ihe  question  is  to  be 
determined  whether  a  partnership  exists.  It  is  said  on 
the  other  side,  that  the  Appellants  did  not  give  authority 
to  accept  the  bills,  but  that  depends  not  on  the  authority 
which,  as  principals,  they  might  give  to  an  agent,  but  on 
the  character  and  liabilities  which  they  took  on  them- 
sdyes  in  entering  on  this  business.  The  bills  were  accepted 
by  Haywood,  who  was  at  once  their  partner  and  their 
t^ent  in  carrying  on  this  business*  The  South  Carolina 
^  Banki.  Case  {a),  established  that  the  acceptance  of  bills 
m  the  name  of  a  firm  in  the  regular  course  of  business  by 
the  manager  of  the  business,  or  by  a  partner,  will  bind  the 
finn.   That  case  must  be  applied  here. 

Mr.  Webby  replied. 

The  Lord  Chancellor  (Lord  Campbell)  proposed  the  fol- 
wwing  question  for  the  Judges : — "  Are  the  Defendants  in 

(0  3  Com.  Ben,  Rep.  496.  (o)  8  Bam.  &  Cres.  427. 
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1860. 
Cox 

V, 
HiCKlfAK. 

July  6. 

Mr.  Justice 
Blackburn. 


this  case  liable  as  acceptors  of  the  bills  of  exchange    ^^ 
clared  upon?" — Agreed  to. 

Mr.  Justice  Blackburn : 

The  Defendants  in  this  case  are  liable  as  acceptors  of  tbe 
bills  of  exchange  declared  upon.  The  question  entirely  de- 
pends on  the  effect  of  the  deed  of  arrangement.  If  the 
effect  of  that  deed  is  such  that  creditors  executing  it  thereby 
give  authority  to  those  managing  the  Stanton  Iron  Com- 
pany»  to  bind  them  to  third  persons  in  the  usual  course  of 
business  by  accepting  bills,  the  Defendants  have  given 
such  authority.  If  the  effect  of  the  deed  is  not  sach 
tliat  creditors  executing  that  deed  give  authority  to  bind 
them  as  to  third  persons,  the  Defendants  are  not  shown  to 
have  given  any  such  authority,  for  they  have  never  acted 
as  trustees ;  nor  does  it  appear  that  they  have  done  any 
act  beyond  what  was  proper  to  carry  out  the  arrangenient 
contained  in  that  deed. 

The  principal  object  of  the  deed  of  arrangement  is  to  di- 
vide the  property  of  the  Smiths  amongst  the  creditors  accord- 
ing to  the  rules  observed  in  bankruptcy;  and  for  this  pQ^ 
pose  their  property  is  assigned  to  trustees.  The  goodwill 
of  the  business  which  had  been  carried  on  by  the  Smithy 
was  part  of  their  joint  estate,  and  those  who  had  the  makii^ 
of  the  arrangement  appear  to  have  thought  it  a  valuable 
part  of  the  joint  estate.  Instead  of  disposing  of  it  to  third 
persons,  or  suffering  it  to  be  lost,  the  arrangement  made 
was,  that  the  business  should  in  future  be  carried  on  under 
a  new  style,  that  of  "  the  Stanton  Iron  Company/'  by  the 
trustees,  in  the  manner  stipulated  for  in  the  deed  to  wbidi 
the  creditors  are  parties.  The  question  is,  whether  the 
stipulations  are  such  as  to  render  those  creditors  who  are 
parties  to  the  deed  partners  in  the  Stanton  Iron  Com- 
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|ttny,    so   far,  at    least,    as  regards    liability    to    third*        J^- 
persons;  Cox 

Some  of  the  Judges  in  the  Court  below  have  expressed     Hickman. 
an  opinion  that  there  is  a  distinction  between  the  present         "TT*- 
question  and  that  which  would  have  arisen  if  the  question    Blacxbubk. 
bad  been  whether  the  Defendants  were  liable  for  the  con- 
sideration of  these  bills.    I  am,  however,  of  opinion  that  no 
such  distinction  exists.    I  apprehend  that  all  cases  as  to 
liability  of  partners  to  contracts  are  branches  of  the  law  of 
•goicy,  and  that  the  question  always  is,  whether  the  con- 
tract entered  into  is  within  the  scope  of  the  authority  con- 
kned  by  those,  who  are  sought  to  be  charged,  upon  the 
person  actually  making  the  contract     But  I  take  it  that, 
ai  matter  of  law,  those  who  are  partners  in  a  trading 
firm,  do  confer  upon  those  who  are  permitted  to  manage 
the  concern,  authority  to  make  all  contracts  which  in  the 
exigency  of  the  business  are  necessary  and  proper  and  cus- 
tomary.   This  primd  facie  authority  may  be  restricted  by 
express  agreement,  but  unless  those  who  deal  with  the  firm 
have  notice  of  this  restriction,  they  are  entitled  to  hold  all 
who  are  partners  bound  by  the  primd  facie  authority  con- 
£mred   on  the  manager,  and   that  equally  whether  the 
persons  sought  to  be  charged  were  persons  to  whom  the 
creditors  gave  credit,  or  dormant  partners,  of  whose  exist- 
ence they  were  unaware.     I  think  the  justice  of  this  rule, 
as  applicable  to  dormant  partners,  very  questionable,  but  I 
do  not  think  it  open  to  question  that  it  is  the  rule  of  law. 
I  think  that  where,  as  in  the  present  case,  the  accepting  of 
bills  is  a  necessary  and  customary  part  of  the  business,  the 
authority  to  accept  them  is  conferred  as  much  as  the  autho- 
rity to  contract  the  debts  for  which  they  are  given.     It  is 
true  the  authority  is  limited  to  accepting  bills  in  the  name 
of  the  firm,  and  binds  only  those  included  in  that  firm,  but 
all  who  are  partners  are  included  in  the  firm. 

VOL.  VIII.  u 
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18G0.  I  think,  therefore,  as  already  said,  that  the  question 

Cox         whether  the  stipulations  in  the  deed  are  such  as  to  cons 

Hickman      ^^*®  ^  partnership  quoad  third  persons,  and  to  determii 

,       that  question  we  must  look  to  the  terms  of  the  deed.    Tl 

Blackburn,    n^&terial  stipulations,  as  it  seems  to  me,  are  the  following 
the  trustees  are,  as  soon  as  possible,  to  convert  into  mon 
such  parts  of  the  joint  property  of  the  two  Smiths  as  shi 
not  be  necessary  to  carry  on  the  said  business  (that  e 
cepted  property  not  to  exceed  4,000  L) ;  they  are  to  can 
on  the  business  imder  the  name  of  the  Stanton  Iron  Con 
pany,  for  which  purpose  they  are  clothed  with  all  tl 
powers  proper  to  be  confided  to  the  managers  of  such 
concern.    It  is  agreed  that  after  paying  all  the  expena 
and  losses  to  be  incurred  or  sustained  in  carrying  out  tli 
business,  they  shall  pay  and  divide  the  net  income  of  Hb 
said  business,  remaining  after  answering  the  purposes  afon 
said,  into  and  among  the  creditors  of  the  SmUht,  in  rate 
able  proportions  according  to  the  amount  of  their  respec 
tive  debts,  subject  to  the  provisions  thereinafter  contained 
The  deed  then  provides  that  the  trustees  at  any  time  maj 
and  on  the  requisition  of  joint  creditors  whose  debts  U> 
gether  amount  to   3,000/.,  must  call  a  meeting  of  tlu 
creditors,  and  that  the  decision  of  the  majority  of  sodi 
meeting  shall  have  full   power  for  the  general  benefil 
of  the  creditors  to  give  any  directions  for  the  discontinu- 
ance of  the  business,  or  '*  for  the  present  or  future  manage- 
ment thereof,*'  which  shall  be  binding  on  all  the  crediton 
whether  concurring  or  not    The  Smiths  have  no  vote  in 
determining  how  the  business  is  to  be  managed,  and  the 
trustees  are  absolutely  bound  to  obey  the  directions  of  tlie 
meeting  of  creditors.     If  the  concern  is  wound  up,  tlie 
clear  residue  of  the  monies,  after  paying  all  expenses,  shaO 
be  divided  among  the  creditors  of  the  Smiths  rateably  as 
joint  property.     It  is  provided  that  where  the  debts  of  tbe 
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seTerai  creditors  are  paid  in  full  the  trustees  shall  make        I860, 
oyer  the  property  for  the  benefit  of  the  Smiths,  and  this         Cox 
clause  is  to  be  noticed  as  being  the  only  clause  in  which  the     Qi^uav. 
trusts  are  for  the  benefit  of  the  Smiths,  except  so  far  as  they      •  — ^  ^ 
are  benefited  by  the  liquidation  of  their  debts.   And  it  is  to   Blackbubk. 
be  noticed  that,  firom  its  nature,  it  can  only  come  into  opera- 
tbii  when  the  trade  of  the  Stanton  Iron  Company  ceases. 
It  is  provided  amongst  other  things  that  every  creditor 
shall  have  a  right  at  all  times  to  inspect  the  books  of  the 
infL    No  such  power  of  inspection  is  given  to  the  Smiths. 
Then  follows  a  provision  for  the  trustees,  "  by  and  with  the 
consent  of  the  majority  of  creditors  in  value,  attending  any 
meeting  of  creditors,"  to  appoint  firesh  trustees  in  the  room 
of  those  retiring.    The  Smiths  have  no  voice  in  this.    Then 
follows  an  agreeement  that  all  creditors  executing  or  be- 
coming otherwise  bound  by  the  deed  should  accept  its  pro* 
visions  in  full  satis&ction  of  their  claims  upon  the  Smiths, 
uui  that  in  case  any  of  them  sue  for  their  debts  that  this 
deed  niay  be  pleaded  as  a  release. 

These,  I  think,  are  the  whole  of  the  material  parts  of 
the  deed.  There  is  no  stipulation  in  the  deed,  as  to  who 
is  to  jH'ovide  for  payment  of  the  partnership  liabilities  in 
case  the  losses  should  be  so  great,  as  to  exceed  the  sum  of 
4,000/.,  which  the  trustees  were  authorised  to  retain  for 
the  purpose  of  carrying  on  the  business.  The  parties 
seem  not  to  have  anticipated,  or  at  all  events  not  to  have 
provided  for  such  a  contingency,  which,  though  a  probable 
one,  is  often  overlooked  by  those  entering  on  a  trade,  but 
^  nile  of  law  is  clear  enough,  that  those  who  are  partners 
in  the  concern  must  bear  such  liabilities ;  so  that  I  once 
^re  repeat,  the  question  comes  round  to  whether  the 
stipulations  are  such  as  to  constitute  a  partnership  amongst 
4e  creditors. 

I^ow,  on  looking  at  the  provisions  of  the  deed,  it  seems 
u2 
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to  me  that  they  are,  in  substance,  such  as  would  be  proper 
if  the  creditors  constituted  themselves  a  joint  stock  com- 
pany, such  as  it  would  have  been  at  common  law,  and 
made  the  trustees  their  managing  directors,  but  agreed 
that  the  partnership  should  cease  as  soon  as  a  certain  sum, 
in  this  case  the  amount  of  their  debts,  was  realized.  I  find 
that  the  business  is  to  be  carried  on  by  the  trustees  under 
the  control  of  the  creditors,  who  may  give  what  directions 
they  think  fit  as  to  the  mant^ement  of  the  business;  that 
the  creditors  are  to  have  a  voice  in  nominating  firesh  trus- 
tees in  case  they  are  changed ;  and  that  the  creditors  are 
to  have  a  right  to  inspect  the  books.  And  moreover,  I 
find  that  the  creditors  alone  are  to  have  these  powergy 
no  similar  powers  being  given  to  the  Smiths^  Then  I  find 
also  that  the  tiiistees  are  bound  to  pay  over  the  net  in- 
come, after  paying  all  expenses  of  the  concern,  rateably 
among  the  creditors.  It  was  suggested  at  your  LordsbipB* 
bar,  that  there  was  some  distinction  between  the  net  in- 
come, after  paying  all  out-goings,  and  the  net  profits,  but 
I  am  unable  to  understand  what  that  distinction  is. 

The  arrangement  is  that  the  trading  might  terminate  on 
the  creditors  being  paid,  which  perhaps  was  the  termina- 
tion which  the  persons  entering  into  the  arrangement 
hoped  for.  In  that  case,  the  deed  provides  that  the  pro- 
perty shall  be  made  over  to  the  Smiths,  but  by  so  doing  the 
trade  of  the  Stanton  Iron  Company  ceases.  Whoever  the 
partners  in  that  firm  might  be,  they  are  no  longer  to  carry 
on  the  business  after  the  property  is  assigned  to  the  SmUk 
It  might  terminate  by  the  concern  being  stopped  by  the 
creditors  whilst  it  was  yet  solvent ;  that  event  is  anticipated 
by  the  deed,  and  in  that  case  it  is  provided  that  the  80^ 
plus,  after  paying  all  losses,  should  be  divided  amongst  the 
creditors.  It  might  continue  for  an  indefinite  period, 
neither  so  productive  as  to  pay  the  creditors  in  fiill,  nor  so 
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bad  as  to  be  stopped ;  and  whilst  it  was  so  continued^  the        18^- 

creditors  were  to  have  the  net  income  or  profits,  and  the         Cox 

control  of  the  management  of  the  concerny  and  they  were     Hickmak. 

only  to  have  these  powers.     Does  this  make  them  interested    ,,  -- — 
.     -  .  n  11  .         /»     Mr.Justice 

m  the  property  or  profits,  so  as  to  make  them  partners  ?    Blackburn. 

Iliat  question  depends  on  the  effect  of  the  deed,  and  it  will 
be  answered  when  we  have  determined  the  extent  of  their 
interest  in  the  property  of  the  firm.     Suppose,  a  not  im- 
possible case,  that  the  trustees  had,  as  individuals,  con- 
tracted a  joint  debt  for  some  purpose  unconnected  with 
the  Stanton  Iron  Company;  could  the  partnership  pro- 
perty of  the  Stanton  Iron  Company  have  been  taken  to 
pay  the  debt?    Or,  if  the  trustees  had  become  reduced  to 
one  person,  and  he  had  become  a  bankrupt,  would  the 
tssets  of  the  Stanton  Iron  Company  have  passed  to  his^ 
mignees  ?  Or  would  the  creditors,  who  were  parties  to  the 
deed  of  arrangement,  have  been  entitled  in  either  case  to 
say  that  the  property  was  in  equity  theirs,  and  that  the 
trustees,  except  in  so  far  as  they  were  creditors,  had  no 
beneficial  interest  in  it  ?    That  is  a  question  that  depends 
(m  the  construction  of  the  deed.     I  think  the  constructioa 
of  the  deed  is  such,  that  the  creditors,  parties  to  the 
deed,  have  bargained  that  they  shall  have  a  hold  over  the 
whole  property  of  the  firm,  divided  or  undivided,  and  I 
think  this  bargain  is  effectual,  and,  if  so,  that  the  creditors 
do  take  the  profits  of  the  concern,  so  as  to  make  them 
their  property,  before  they  are  divided. 

The  deed  does  not  provide  what  is  to  be  done  in  the 
case  which  has  actually  happened,  viz.,  that  of  the  concern 
proring  insolvent ;  but  the  law  declares  that  those  who 
take  the  profits  of  a  trading  concern  as  such,  are  liable  to 
the  losses,  even  if  they  have  stipulated  to  the  contrary^ 
Vaugh  V.  Carver  (6)  and  the  notes  thereto. 
{h)  Smith's  Leading  Cases,  786. 
U3 
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The  phrase,  taking  the  profits  as  such,  is  not  a  happy  one, 
and  there  is  some  diflSculty  at  times  in  defining  what  il 
means,  but  I  think  it  all  events  means  this :  it  is  not  posd- 
ble,  according  to  the  common  law,  to  cause  a  trading  con* 
cem  to  be  carried  on,  on  the  terms  that  the  advantages  o: 
a  partnership,  including  the  participation  in  profits,  and  tb 
partnership  lien  and  security  over  the  assets  of  the  firm 
shall  belong  to  those  who  have  but  a  limited  liability.  ] 
am  aware  of  no  case  or  authority  inconsistent  with  th 
proposition  thus  guarded.  Now,  it  seems  to  me,  that  th 
present  defendants  have,  by  the  deed  to  which  they  an 
parties,  stipulated  that  the  business  shall  be  carried  onfo 
their  benefit,  and  under  their  control ;  that  they  shall  b 
interested  in  all  the  property  of  the  firm  to  such  an  exten 
as  to  have  a  partnership  lien  upon  it.  This  shows  tha 
they  are  not  merely  persons  permitting  the  Smiths  or  th 
trustees  to  carry  on  the  business,  and  relying  on  it  a 
a  fund  for  payment,  but  that  they  take  the  profits  a 
such,  and  having  done  so,  they  are  partners  as  regard 
third  persons.  I  agree  that  the  question  is  one  of  agenc} 
viz ,  whether  the  defendants  authorised  the  managers  c 
this  firm  to  bind  them,  but  I  think  it  is  an  incident  attache 
by  law  to  a  participation  in  the  profits  to  the  abov 
extent,  that  such  authority  is  given  to  those  managing  th 
concern.  I  think,  for  the  reasons  I  have  given,  that  th 
arrangement  deed  does  amount  to  a  stipulation  for  a  part 
cipation  in  the  profits  as  such  by  the  creditors. 

For  these  reasons,  I  am  of  opinion  that  the  defendan 
are  liable  as  acceptors  of  the  bills  of  exchange  declared  opo 


Mr.  Baron 

CUANNELL 


Mr.  Baron  Channell: 

It  appears  to  me,  that  both  Defendants  standout] 
same  footing ;  that  both  Defendants  are  liable  upon  t] 
bills,  or  neither.    Cox  never  acted  as  trustee.     Wi4atcr€ 
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acted  for  a  short  time,  bat  resigned  his  trust  according  to 
the  provisions  of  the  deed  before  the  goods  were  supplied, 
tlie  price  of  which  is  sought  to  be  recovered. 

I  do  not  rely  altogether  upon  the  distinction  taken  by 
those  of  the  Judges  of  Court  below,  with  whose  judgments 
otherwise,  and  in  the  result,  lagree ;  that  is  to  say,  on  the 
distinction  between  an  action  on  these  bills,  and  one  for 
goods  sold  and  delivered. 

If  the  deed  does  not  constitute  the  Defendants  partners 
in  the  business  carried  on  under  the  name  of  the  Stanton 
lion  Company,  upon  which  the  bills  are  drawn,  the 
Defendants  are  not  liable  on  the  bills ;  if  the  deed  did 
constitute  them  partners  in  the  business  so  carried  on,  they 
would  be  liable,  both  on  the  bills,  and  for  the  consideration 
of  iheoL  Their  liability  appears  to  me  to  depend  entirely 
on  the  deed,  for  I  see  nothing  done  by  them  at  the  meet- 
ings which  they  attended,  which  can  create  a  liability,  if 
the  deed  does  not 

That  deed  contains  no  authority,  I  think,  to  pledge  the 
credit  of  the  Defendants ;  but  it  is  said,  that  by  executing 
the  deed,  the  Defendants  became  partners  as  regards  third 
persons,  by  reason  of  the  interest  they  take  in  the  net 
profits,  and  that  the  business  carried  on  under  the  deed 
WM  the  business  of  the  Defendants  and  the  other  creditors 
of  the  third  part 

The  provisions  of  the  deed  are  carefully  analysed  and 
s^dently  set  forth  in  the  judgment  of  the  Master  of  the 
&fl»,  which  is  with  the  papers  before  your  Lordships ; 
I  refer  to  that  judgment  for  the  provisions  of  the  deed.  I 
^Unk  that  no  new  trade  or  concern  was  carried  on.  It 
^018  to  me,  that  it  was  the  old  concern,  though  carried  on 
^er  the  management  of  trustees,  and  under  a  new  name; 
^  it  was  to  be  carried  on  by  parties  in  whom  the  Smiths 
on  the  one  hand,  and  the  general  body  of  creditors  on  the 
u  4 
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IMO.        other  handy  placed  confidence,  ihat  is  to  say,  by  the  tni»- 

Cox         tees ;  but  that  it  was  the  business  of  the  8mUh$ ;  that  the 

HicxKAH.     creditors  who  had  rights  against  the  Smithsy  which  they 

M  ^Bm      ^^S^^  ^^^^  enforced  by  legal  proceedings,  in  eflTect,  in  con- 

'Chamnxll.    sideration  of  the  arrangement  that  the  trade  for  the  fiitore 

should  be  carried  on  by  the  trustees,  and  not  under  the 

management  of  the  Smiths,  agreed  to  forego  their  ordinary 

rights,  as  creditors,  against  their  debtors,  and  to  receive  a 

sum  equivalent  to  what  was  the  amount  of  their  debts, 

when  the  net  profits  (that  is,  as  I  imderstand,  profits  made 

after  satisfying  all  new  debts),  should  enable  the  trustees 

to  pay  the  parties  of  the  third  part  such  equivalent  sum. 

The  business  was,  I  think,  the  business  of  the  Smiiki, 
carried  on  with  a  view  to  their  idtimate  benefit;  and  the 
fact,  that  the  creditors  had  power  to  put  an  end  to  the 
management  by  the  trustees,  and  to  discontinue  the  busi* 
ness,  and  to  require  the  property,  the  capital,  to  be  sold 
and  divided  amongst  them  in  satisfaction  or  part  aatisfac* 
tion  of  monies,  which,  according  to  my  understanding  of 
the  deed,  and  by  virtue  of  the  deed  of  arrangement,  became 
a  charge  on  the  property  of  Messrs.  Smithy  does  not  vary 
the  case  so  as  to  constitute  the  creditors  of  the  third  part 
partners  in  the  business.  The  creditors  of  the  third  part 
had  no  power,  I  think,  by  virtue  of  the  deed  to  take  upon 
themselves  the  management  of  the  business. 

Supposing  that  I  am  wrong  in  considering  the  business 
carried  on  under  the  deed  as  the  old  business  under  a  new 
name,  and  that  the  business  is  to  be  considered  a  new 
business,  I  think  the  creditors,  parties  to  the  deed  of  the 
third  part,  may  be  likened  to  parties  who  had  made  loans 
to  the  new  partnership  to  the  extent  of  their  debts  against 
the  old  concern,  and  that  by  stipulating  to  receive  pay- 
ment of  their  loans  out  of  the  net  profits,  the  amount  to  be 
received  not  varying  with  the  rate  of  the  net  profits  so  as 
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to  give  them  any  interest  beyond  the  amount  of  their  loan, 
they  did  not  render  themselves  partners.  That  was  the 
view  taken  by  his  Honour  the  Master  of  the  Rolls  with 
reference  to  this  deed.  No  doubt  his  judgment  is  to  be 
considered  as  only  deciding  that  this  deed  did  not  con- 
stitute a  partnership  within  the  meaning  of  the  Winding* 
up  Acts.  But  the  whole  reasoning  goes  to  show  that  in 
the  opinion  of  that  learned  Judge  there  was  no  partnership 
created  by  the  deed ;  and  I  adopt  that  view. 

Cases  were  cited  in  the  argument  which  appear  to  me  to 
establish  more  or  less  clearly  and  satisfactorily  certain  prin- 
ciples of  partnership  law,  which  do  not  apply  to  or  govern 
this  case,  and  it  is  not,  in  my  view  of  the  case,  necessary 
to  go  into  those  authorities ;  but  as  to  Owen  v.  Body  (c), 
1  may  say  that  I  think  that  case  only  decided  that,  where 
there  was  fair  ground  for  contending  that  a  certain  proposed 
amngement  might  amount  to  a  partnership,  a  creditor 
might  fairly  object  to  execute  the  deed,  and,  so  objecting, 
it  was  invalid  against  him,  a  non-executing  creditor.  See 
the  observations  of  Mr.  Justice  Maule  in  Janes  v.  Whit- 
hnad{d). 

Upon  the  whole  I  think  that  an  agreement  by  a  debtor 
with  his  creditors,  to  apply  net  profits  (if  any)  in  payment 
of  old  debts,  and  on  the  part  of  the  creditors  to  give  up 
their  rights  to  be  paid  out  of  the  capital,  taking  their  chance 
of  being  paid  out  of  the  net  profits  which  may  be  made 
^  payment  of  new  debts,  does  not  create,  as  regards 
third  persons,  a  partnership,  such  third  persons  not  know- 
u^  of  the  arrangement,  and  not  having  trusted  the 
<^itors,  and  the  creditors  not  having  held  themselves  out 
to  such  third  persons  as  parties  liable. 

I  therefore  humbly  answer  your  Lordships'  question  in 
^e  negative. 

(e)  5  Ad.  &  £11. 28.  (i)  20  Law  Jonm.,  C.  P.,  220. 
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1800.  Mr.  Justioe  Crompiam  : 

Cox  My  Lords,!  take  tlie  same  Yiew  of  the  effector  die  deed 

fljg^^^^  in  diis  case  that  was  taken  of  it  hj  my  brodier  Cdmiy 
in  the  Coort  of  Exchequer  Chamber,  and  I  qoite  agree 
in  the  reasons  he  theie  gaTC  fiM*  our  jodgmenL 

It  seems  to  me  that  the  old  ooncem  of  the  iusuliqito, 
Messrs.  SmUhs^  being  pat  an  end  to,  the  cieditDia»  by  tk 
deed  in  qnesti(m,  came  to  an  agreement  amongst  thesh 
selves  that  the  banoess  shoold  be  canied  on  by  Aeir 
agents  nnder  a  new  firm,  toi  tfieir  benefit  Whilst  iicli 
business  was  so  carried  on,  and  untQ  die  fi-y^^mt  of  tk 
debts  was  paid  oflF,  or  nntilthey  should  dioose  to  disoontiiiie 
the  business,  the  net  income  of  the  bnsinesB  was,  by  tke 
express  words  of  the  deed,  to  be  ^divided  amoogit  tk 
joint  creditors  in  rateable  proporticms  according  lotk 
amount  of  their  respective  debts.'' 

I  cannot  doubt  that  an  arrangement  so  to  carry  cat 
business  with  such  a  participation  of  profits,  rendcntk 
parties  liable  as  partners  to  ^rsons  fnmishii^  goodsor 
giyii^  credit,  according  to  the  coarse  of  trade,  to  tk 
firm. 

The  question,  therefore,  seems  to  be,  whether  the  De- 
fendants in  error  were  right  in  the  construction  they  putos 
this  deed.  The  Plaintifis  in  error  contended  that  the  leal 
effect  was,  that  the  trustees  were  trustees  for  the  finUfy 
that  the  property  was  to  be  theirs,  and  that  it  was  Aeir 
assent  only  which  invested  the  trustees  with  their  tmit 
But  the  Smiths  were  to  have  no  management  or  control  ia 
the  new  concern  ;  they  were  not  to  be  summoned  to  any 
meetings  or  to  have  any  right  to  interfere  in  the  slightest 
degree  with  the  management  of  the  concern,  or  with  tk 
disposal  of  the  property,  or  with  the  duration  of  the  trade. 
If  by  any  chance  the  amount  of  the  twenty  shillings  in  the 
pound  should  be  ever  realised,  they  might  take  the  (fade 
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not  to  carry  on  the  business  for  them.     It  seems  strange         Cox 

to  say  that  they  were  interested  in  the  profits  to  arise     Uickiiah. 

whilst  the  business  was  beine:  carried  on  under  the  deed,    ,,  -— . 

/.,.!         />,  ,,  ,.t  Mr.  Justice 

none  of  which  profits  they  were  to  touch,  but  which  were     Cbomptok. 

to  go  in  discharge  of  debts  to  wl^ich  they  were  no  longer 
liable.     They  had  in  e£Pect  sold  the  business  with  its 
capital  for  so  long  a  time  as  the  creditors  chose  to  carry  it 
on  for  their  own  benefit,  or  until  the  amount  of  their  aban- 
doned debts  should  be  realised.    The  creditors  preferred 
to  have  the  profits  of  the  trade  during  the  duration  of  the 
new  business  to  having  the  property  which  would  have 
\xea  distributable  amongst  them  under  a  bankruptcy ;  and 
in  effect  they  purchased  the  business  for  the  limited  time, 
each  creditor  giving  up  so  much  of  his  right  to  a  share  in 
the  property,  and  by  the  deed  his  share  of  profits  being 
proportioned  to  the  amount  of  his  abandoned  debt.    '^  The 
new  provisions,"  that  is,  the  payment  from  the  profits, 
ire  expressly  declared  '^  to  be  a  satisfaction,"  and  the 
fonnal  words  of  immediate  release  are  not  included  merely 
from  fear  of  some  technical  difficulty  as  to  collateral  re- 
medies; but  as  between  the  Smiths  and  the  individual 
creditors  the  debts  are  entirely  destroyed. 

For  whom  then  are  the  trusts  as  to  the  profits  whilst  the 
bosiDesB  lasts?  Surely  not  for  the  Smiths,  who  can 
bave  nothing  out  of  the  business  of  the  firm  in  question, 
vhibt  carried  on  by  the  trustees.  Their  assent  was  neces- 
aary,  and  the  bargain  was  a  good  one  probably  for  them, 
but  they  really  have  no  more  to  do  with  the  business  than 
a  solvent  firm  whose  business  is  purchased,  as  put  by  my 
brother  Coleridge, 

It  need  not  be  discussed  whether  the  Smiths  might  be 
made  liable  as  partners  by  reason  of  their  very  remote 
bterest  in  getting  back  the  business  for  themselves  after 
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payment  of  the  twenty  shillings  in  the  pound.  That  bnsi' 
ness,  if  ever  they  were  to  get  it,  was  not,  however,  a 
business  to  be  carried  on  under  the  deed,  for  there  is  no 
trust  for  carrying  on  the  business  when  their  time  arrives. 
The  trust  is  only  to  carry  it  on  whilst  the  creditors  are 
interested,  and  choose  to  have  it  continued.  It  is  difficult, 
to  my  mind,  to  see  that  the  Smiths  can  be  termed  partici- 
pators in  the  profits,  as  they  take  nothing  from  the  fund  to 
which  the  new  creditors  of  the  firm  may  look. 

Stress  was  laid  upon  the  provisions  of  the  deed  wherein 
it  is  said  that  the  monies  are  to  be  deemed  the  property  of 
the  two  Smiths.  When  looked  at,  however,  this  provision 
points  only  to  the  joint  and  not  the  separate  property,  and 
regulates  the  distribution  amongst  the  joint  creditors.  And 
even  if  that  were  not  so,  such  a  provision  could  not  alter 
the  real  nature  of  the  transaction,  according  to  which  the 
property  was  by  a  binding  deed  to  be  traded  with  for  the 
benefit  of  the  creditors,  and  might  be  entirely  lost  or  dis- 
posed of  by  them,  and  could  not  be  withdrawn  or  touched 
by  the  Smitfis  so  long  as  the  creditors  choose  to  carry  on 
the  business  for  their  own  benefit ;  and  the  only  interest 
of  the  Smiths  was  in  the  somewhat  remote  contingency  of* 
the  payment  of  the  twenty  shillings  in  the  pound. 

It  cannot  alter  the  question  that  the  legal  property  wa» 
vested  in  trustees  for  the  creditors.  The  creditors  had  the 
equitable  property  and  the  full  control  over  it  vested  in 
them,  whilst  the  partnership  lasted,  and  the  trustees,  as 
trustees,  had  no  beneficial  property  whatsoever,  and  it  can 
be  of  no  consequence  that  the  legal  property  in  the  capital 
of  a  concern  is  vested,  for  convenience,  in  trustees  or 


But  it  is  said  that  the  trustees  are  the  persons  reallj^ 
liable.  If  they  are  liable,  they  must  be  liable  as  holdin^^ 
themselves  out  to  the  world,  as  it  is  called,  as  the  real  coik— 
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tractors.  As  creditors,  two  of  them  are  in  the  same  posi- 
tioD  as  the  rest  of  the  creditors,  but  taking  them  to  be 
tjiistees  merely,  they  could  only  be  liable  as  the  ostensible 
partners,  as  they  really  have  no  interest  as  trustees.  They 
seem  to  me,  however,  as  between  them  and  the  creditors, 
to  be  the  mere  agents  of  the  creditors.  The  creditors  have 
the  most  entire  control  of  the  whole  concern.  They  are 
expressly  empowered  to  give  any  "  orders  or  directions  for 
the  present  or  future  management ; ''  they  are  to  direct  the 
coDtiniiance  or  putting  an  end  to  the  business,  and  to 
make  any  composition  as  to  debts  and  as  to  the  property ; 
and  they  are  the  only  persons  to  whom  the  managers  can 
look  for  funds  in  the  event  of  the  property  left  in  the  cod- 
cem  being  lost  or  insuflScient  These  managers  seem  to 
me  not  to  differ  in  any  respect  from  the  managers  of  a  joint 
stock  company.  Suppose  such  a  company  to  have  started 
before  the  Joint  Stock  Companies  Act,  and  to  have  gone 
on  at  common  law,  there  must  have  been  the  same  arrange- 
ments as  here  for  meetings  when  the  number  was  too 
large  for  each  partner  or  member  to  act  individually,  and 
Ihey  must  have  had  managers  to  act  for  them,  in  whom  the 
legal  property  might  probably  be  vested  for  convenience. 
Though  called  trustees  in  the  deed,  the  persons  so  entrusted 
^ere  really  mani^rs,  and  as  far  as  the  management  of  the 
concern  went,  the  mere  agents  of  the  creditors,  who  had 
the  entire  control  over  them. 

In  what  then  does  the  present  case  differ  from  that  of 
ten  persons  setting  up  a  new  business  in  the  names  of  two 
or  three  managers,  they  having  to  divide  all  the  profits  ? 
The  present  case,  indeed,  is  not  even  one  of  a  trading  in 
the  names  of  the  managers,  but  in  a  name  which  may  com* 
prebend  any  partners,  and  the  clause  of  the  deed  so  much 
i^elied  on  by  the  Plaintiffs  in  Error,  which  stipulates  that 
they  shall  carry  it  on  in  the  name  of  the  Stanton  Iron 
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company,  must  surely  be  quite  inoperative  as  to  any  limi- 
tation of  the  liability  to  such  persons  when  the  rale  of  law 
is  so  well  recognised,  that  no  agreement  amongst  partners 
can  prevent  the  liability  to  third  persons  arising  from  the 
participation  of  profits.  I  can  see  no  hardship,  under  this 
particular  deed,  in  the  creditors,  who  are  to  have  the 
profits,  beini^  liable  for  the  funds  and  goods  firom  which  the 
profits  are  to  be  made,  except  the  general  hardship  of  large 
liability  from  small  investments,  attempted  to  be  remedied 
by  the  Limited  Liability  Acts. 

The  only  authority  at  all  at  variance  with  the  liability  of 
the  creditors,  seems  to  be  that  of  Mc Alpine  v.  MangnaU^ 
in  which  case,  however,  the  point  did  not  arise,  and  does 
not  seem  to  have  been  very  fiiUy  discussed,  and  in  which 
it  seems  very  probable  that  the  deed  was  one,  according 
to  which  Bridson  was  himself  to  carry  on  the  trade  under 
inspection.  On  the  other  hand.  Body  v.  Owen,  and  the 
recognition  of  that  case  in  the  Court  of  Common  Pleas  in 
Janes  v.  Whiibread,  with  the  very  decided  approbation  of 
Mr.  Justice  JUauk  in  that  case  of  the  doctrine  as  ex- 
plained by  him,  are  in  favour  of  the  Plaintiffs  below. 

I  cannot  think  that  the  limit  of  the  amount  which  the 
parties  are  ultimately  to  receive,  or  the  limited  length  of 
time  during  which  the  partnership  may  be  carried  on,  or 
the  object  being  to  get  more  in  payment  of  the  debts  than 
they  would  otherwise  have  done,  or  the  fact  that  the  debts 
might  be  paid,  and  the  interest  in  the  profits  of  any  one  or 
more  of  the  creditors  might  cease,  can  at  all  lessen  the 
liability  of  the  creditors.  It  seems  to  me,  that  whilst  the 
business  is  carried  on  for  their  profit,  under  their  control, 
they  are  liable  for  the  debts  of  the  concern  upon  very  well- 
settled  principles  of  law,  which  I  think  it  would  be  dan- 
gerous to  interfere  with,  except  by  an  Act  of  the  Legis- 
lature. 
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Tot  these  reasons  I  answer  your  Lordships'  question  in 
Ae  affirmative. 

Mr.  Justice  Williams : 

My  Lords,  I  am  of  opinion  that  the  Defendants  in  this 
case  are  liable,  as  acceptors  of  the  bills  of  exchange. 

The  consideration  of  the  case  divides  itself  into  two  in- 
quiries: First,  did  the  creditors  who  executed  the  trust 
deed  become  partners  in  the  business  carried  on  by  the 
trustees  under  the  provisions  of  the  deed  ?     Secondly,  if 
they  did  so,  are  they  liable  as  acceptors  of  the  bills  on 
which  these  actions  are  brought  ? 

The  first  question  plainly  depends  on  the  construction 
of  the  trust  deed.  On  the  part  of  the  Plainti£P  it  was 
argaed  that  the  trust  is  for  the  benefit  of  the  creditors ; 
that  the  business  is  to  be  carried  on  solely  for  their  benefit 
until  their  debts  shall  have  been  paid ;  and  that  the  trus- 
tees are  to  carry  it  on  under  the  authority  of  the  creditors, 
ai  their  agents.  On  the  part  of  the  Defendants  it  was 
argued  that  the  trust  was  rather  for  the  benefit  of  the 
iSntb,  the  debtors,  to  enable  them  better  to  realise  the 
assets  to  pay  the  creditors  in  full,  and  to  obtain  a  surplus 
Tor  themselves^  And  farther,  that  the  authority  conferred 
on  the  trustees  by  the  deed  to  deal  with  the  plant  and 
other  property  necessary  for  the  conduct  of  the  business, 
^  also  to  carry  on  the  business  itself  according  to  the 
proTOons  of  the  deed,  is  conferred  on  them  by  the  Smiths, 
^  not  by  the  creditors,  so  that  the  trustees  ought  to  be 
regarded  as  agents  for  the  Smiths,  and  not  for  the  creditors. 
But  I  am  of  opinion  that  these  latter  arguments  are  not 
wen  founded.  It  appears  to  me  that  the  true  construction 
of  the  deed  is,  that  the  creditors,  in  effect,  buy  the  goodwill 
of  the  business,  and  the  means  for  carrying  it  on  for  their 
owQ  benefit  until  enough  shall  have  been  earned  to  pay 
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their  debts  in  ftdl,  at  the  price  of  consenting  to  accept  th^ 
provisions  of  tlie  deed  in  full  satisfaction  of  their  claims 
against  the  Smiths,  and  of  entering  into  the  covenant  no^ 
to  sue  them  in  respect  thereof.    The  business  is  then  tc^ 
be  carried  on,  not  under  the  old  firm  of ''  Benjamin  SmitJi 
and  Son/'  but  under  the  new  firm  of ''  The  Stanton  Iron 
Company."    The  profits  are  to  be  appropriated  exclasiveljr 
to  the  payment  of  the  debts  of  the  creditors  until  they  are 
paid  off;  and  the  trustees  are  placed  under  the  contro/ 
of  the  general  body  of  creditors,  who  may,  at  their  pleasure, 
alter,  add  to,  or  diminish  the  powers,  trusts,  and  |HrovisioDs 
of  the  deed,  and  may  (in  effect)  appoint  new  trustees,  asd 
may  direct  that  the  works  shall  be  discontinued;  and^ia 
such  case,  the  trustees  are  to  wind  up  the  business,  and, 
afler  paying  all  the  expenses  and  liabilities,  divide  the  dear 
residue  amongst  the  creditors  rateably,  in  proportion  to 
their  respective  debts.    The  effect  of  all  these  provisiong 
appears  to  me  to  be,  that  the  creditors,  having,  by  the 
sacrifice  of  their  claims  on  the  Smiths,  acquired  the  means 
of  carrying  on  a  trade  for  their  own  benefit,  arrange  tiie 
mode  of  doing  so  by  constituting  a  certain  number  of  them- 
selves managers  of  the  concern,  under  the  name  of  trus- 
tees, who  are  to  carry  it  on,  subject  to  the  control  of  their 
general  body.     If  this  be  the  true  construction  of  the 
deed,  I  do  not  see  how  it  can  be  doubted  that  the  busi- 
ness carried  on  under  its  provisions  is,  in  effect,  carried  on 
by  all  the  creditors  as  partners. 

It  remains  to  consider  whether,  supposing  they  were 
thus  constituted  partners,  it  follows  that  they  are  liaUe  as 
acceptors  of  the  bills.  I  have  already  had  occasion  to  ex- 
press my  opinion  that  the  business  carried  on  under  the 
provisons  of  the  trust  deed  must  be  regarded  as  in  effisct 
carried  on  by  the  trustees  as  managing  partners  for  the 
general  body  of  the  creditors,  under  the  firm  of  ^  the 
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Sumton  Iron  Company."  And  if  this  be  so,  it  seems 
necessarily  to  follow  that,  as  against  those  with  whom 
they  deal,  the  creditors  are  to  be  deemed  the  company, 
and  each  creditor  must  be  liable  on  the  acceptances  in 
qnestion,  inasmuch  as  they  were  accepted  by  one  of  such 
managing  partners,  in  the  name  of  the  firm,  for  iron  ore 
preTioosly  delivered  to  the  company  by  the  Plaintiff  for  the 
purposes  of  the  works,  it  being  the  usual  practice  to  give 
such  bills  for  ore  so  supplied* 

For  these  reasons  I  have  to  answer  your  Lordships' 
question  in  the  affirmative. 

Mr.  Justice  Wiffhtman,  after  stating  the  pleadings,  the 
provisions  of  the  deed,  and  the  facts  of  the  case,  said : 

TThe  question  is,  whether  the  creditors  are  by  the  execu- 
tion of  the  deed,  partners  with  the  trustees,  and  inter  se, 
in  carrying  on  the  business,  or  rather  whether  the  creditors 
who  executed  the  deed  are  not  the  real  partners  carry- 
ing on  the  business,  and.  the  trustees  merely  their  agents, 
and  not  principals  or  partners,  except  as  far  as  they 
are  creditors  executing  the  deed. 

The  bills  are  drawn  upon  the  Stanton  Iron  Company, 

and  accepted  by  Haywood^  by  procuration  of  the  Company, 

By  the  terms  of  the  deed,  the  trustees  are  the  persons  who 

cany  on  the  business  under  that  name,  aud  all  the  stock 

in  trade  and  property  of  the  concern  would  be  vested  in 

them,  or  it  would  be  impossible  for  them  to  execute  the 

trust     The  iron,  which  was  the  consideration  for  the  bills, 

would  be  part  of  the  trust  property  vested  in  the  trustees, 

but  if  they  did  not  ha]ppen  to  be  creditors,  or  had  ceased 

to  be  creditors,  they  would,  according  to  the  argument  for 

the  Respondent,  be  merely  the  agents  for  the  creditors, 

irho  are  the  persons  really  carrying  on  the  business,  and 

so  not  liable  at  all.     Suppose  that  the  trustees  had  not 
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been  creditors,  and  had  accepted  the  bills  in  their  own 
names,  stating  themselves  to  be  the  Stanton  Iron  Com- 
pany, would  the  creditors  have  been  liable  upon  that  ac- 
ceptance? I  should  think  not;  and  that  the  trustees 
could  not  be  considered  as  mere  agents  for  the  creditors. 

It  is  said  that  a  person  who  shares  in  net  profits  is  a 
partner ;  that  may  be  so  in  some  cases,  but  not  in  all ;  and 
it  may  be  material  to  consider  in  what  sense  the  words, 
'^  sharing  in  the  profits "  are  used.  '  In  the  present  ciEtse, 
I  greatly  doubt  whether  the  creditor,  who  merely  obtains 
payment  of  a  debt  incurred  in  the  business  by  being  paid 
the  exact  amount  of  his  debt,  and  no  more,  out  of  the  pro- 
fits of  the  business,  can  be  said  to  share  the  profits.  If 
in  the  present  case,  the  property  of  the  Smiths  had  been 
assigned  to  the  trustees  to  carry  on  the  business,  and 
divide  the  net  profits,  not  amongst  those  creditors  who 
signed  the  deed,  but  amongst  all  the  creditors,  until  their 
debts  were  paid,  would  a  creditor,  by  receiving  firom  time  to 
time  a  rateable  proportion  out  of  the  net  profits,  become 
a  partner?  1  should  think  not.  In  the  present  case, 
neither  of  the  Plaintiffs  in  Error,  as  an  individual  creditor, 
has  any  power  or  control  over  the  trustees,  and  the  relation 
of  principal  and  agent  can  hardly  exist  between  them. 

The  cases  of  Owen  v.  Body{e\  and  Janes  v.  Whit- 
bread  (/),  can  scarcely  be  considered  decisions  which 
would  govern  the  present  case,  for  the  reasons  given  by 
the  Judges  in  the  Court  below,  whose  opinions  were  in 
favour  of  the  Appellants ;  and  the  case  of  Bond  v.  Pittard(ff), 
which  was  much  rehed  upon  by  Mr.  Roit  for  the  Respon- 
dent, is  clearly  distinguishable,  for  in  that  case,  the  two 
brothers.  Watts,  were  admitted  by  themselves,  and  held 


(e)  6  Ad.  &  Ell.  28. 

(/)  11  Com.  Ben.  Rep.  406; 


20  Law  J.,  C.  P.,  217. 
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out  to  the  world  as  partners ;  and  the  only  question  was, 
how  far  their  private  agreement  as  to  profit  and  loss  would 
affect  their  rights  or  liabilities  as  general  partners. 

It  appears  to  me  that  in  the  present  case,  the  legal  rights 
and  liabilities  in  respect  of  the  business  carried  on  under 
the  name  of  the  Stanton  Iron  Company,  are  in  the  trus* 
teeSj  and  that  at  all  events  the  creditors  are  not  liable  upon 
bills  drawn  and  accepted  in  such  a  manner  as  those  in 
question;  and  that  the  procuration  under  which  Haywood 
accepted  the  bills,  is  not  the  procuration  of  the  Appellants, 
or  of  the  creditors,  but  of  tlie  trustees ;  and  that  tlie 
Appellants  are  not  liable  as  acceptors  of  the  bill.  And  I 
n^ay  farther  add,  that  I  agree  generally  in  the  opinions 

expressed  by  those  of  the  Judges  in  the  Court  below  who 

were  in  favour  of  the  Appellant,  and  particularly  in  that 

expressed  by  my  brother  Martin. 

K   therefore  answer  your   Lordships'  question   in    the 

n^^ative. 

Lord  Chief  Baron  Pollock : 

IMy  Lords,  the  question  in  this  case  is,  whether  the 
Defendants  below  are  liable  on  the  bills  which  are  the 
foundation  of  the  action. 

Ihere  is,  I  think,  no  distinction  between  one  Defendant 
III  Error  and  the  other ;  on  the  contract  both  are  liable  or 
neither;  and  I  own  I  do  not  see  that  any  distinction  can 
be  drawn  between  this  action  on  the  bills,  and  an  action  on 
the  consideration  for  which  they  were  given.  I  think  the 
Defendants  below  are  liable  in  this  action,  if  they  would 
I^ve  been  liable  in  an  action  for  the  goods  supplied. 

If  the  Defendants  below  are  liable,  it  must  be  by 
virtue  of  the  deed  to  which  they  became  parties ;  no  other 
^^Und  can  be  suggested.  On  the  part  of  the  Plaintiffs 
^  Error,  it  was  contended  tliat  there  was  nothing  in  the 
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Hickman 
Mr.  Justice 
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1800.         deed  that  authorised  the  trustees  to  pledge  the  credit  of 
Cox         the  parties  to  the  deed  of  the  third  part ;  and  on  examin- 

Hickman      ^^S  ^^®  ^®®^  ^^  ascertain  this,  no  such  direct  authority 

can  be  found.     But  it  is  contended  for  the  Defendants 

Chief  Baron    i"  Error,  that  by  virtue  of  the  provisions  in  the  deed,  the 

Pollock,  creditors  became  partners,  and  therefore  that  they  are  liable 
whether  their  credit  was  pledged  or  not,  and  whether  there 
was  any  express  authority  to  pledge  it  or  not ;  and  I  think 
it  must  be  admitted  that  the  conclusion  is  just  if  the  pre- 
mises are  true.  And  the  question  then  arises,  whether  4he 
interest  which  the  creditors  had  in  the  profits  to  be  made  by 
the  carrying  on  of  the  business  under  the  deed,  was  such  as 
to  make  them  partners  in  respect  to  third  persons ;  in  order 
to  examine  this,  let  me  put  this  case :  If  a  firm  was  in 
difficulties,  and  a  person  proposed  to  assist  by  a  loan  of 
money,  engaging  to  receive  payment  out  of  the  profits 
only,  and  to  make  no  claim  in  the  event  of  there  being  no 
profits,  but  stipulating  that  one-half  of  the  profits  should 
be  appHed  as  they  rose  in  payment  of  his  debt,  and  that 
he  should  have  power  to  see  that  this  was  done,  would  he 
thereby  become  a  partner,  and  liable  to  all  debts  contracted 
subsequently  to  this  arrangement?  On  this  very  simple 
state  of  facts  there  may  possibly  arise  a  difference  of  opi- 
nion, but  I  think  a  large  majority  of  all  lawyers  and  of  all 
commercial  men  would  decide  at  once  that  assistance  so 
offered  and  so  accepted  would  not  make  the  lender  of  the 
money  a  partner  to  third  persons.  If  he  took  a  warrant  of 
attorney,  entitling  him  to  enter  up  judgment  at  his  plea- 
sure, and  sweep  away,  in  payment  of  his  demand,  capital, 
debts,  profits,  and  everything,  he  certainly  would  not  be  a 
partner,  but  it  is  said,  if  he  limits  his  claim  to  be  paid  out 
of  profits  only,  his  limited  right  to  payment  creates  an 
unlimited  liability.  I  think,  my  Lords,  there  must  be 
some  fallacy  in  this ;  the  conclusion,  to  my  mind,  appears 
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to  be  10  unjust  and  absurd,  and  so  much  at  variance  with         i860, 
natural  equity.  Cox 

The  case  before  your  Lordships  may,  no  doubt,  be  put     HiciiuH. 

as  being  stronger  in  favour  of  a  partnership  than  the  case        

I  have  supposed ;  and  I  think  it  may  be  conceded  to  Mr.  chief  Baron 
BoWb  argument  in  favour  of  the  Defendants  in  Error,  tliat  ^olukx. 
if  his  version  of  the  transaction  be  the  correct  one,  his 
0(»clu8ion  is  right ;  if  the  trustees  be  merely  managers,  on 
behalf  of  the  creditors,  of  a  new  concern,  and  the  business 
be  carried  on  under  their  direction  and  for  their  entire 
benefit,  it  would  be  difficult  to  say  that  the  conclusion 
would  be  wrong  that  asserted  their  liability  to  debts 
mcnrred. 

I  observed  that  the  learned  counsel  more  than  once 
referred  to  what  he  expected  a  jury  would  decide  by  the 
verdict  as  the  conclusion  to  be  drawn  from  the  facts  of  the 
case.  But  the  office  of  a  jury  is  to  decide  between  con« 
Aicting  testimony,  and  not  to  arrive  at  conclusions  of  law 
from  acknowledged  hcfA.  When  no  fact  is  in  dispute  (as 
is  the  case  here),  the  courts  of  law  generally  decide  for 
themselves  what  is  the  resulting  legal  conclusion,  and  do 
not  q)eculate  on  what  a  jury  would  find. 

The  effect  of  the  deed  appears  to  me  to  continue  the 
old  concern,  rather  than  to  create  a  new  one,  but  to  put  it 
^uuler  the  management  of  the  trustees,  who  are  a  sort  of 
guarantors  or  securities  that  the  real  contract  shall  be  car- 
ried into  effect,  who  are  to  protect  the  interests  of  Messrs. 
^^h  on  the  one  hand,  from  whom  all  their  authority 
^'^anates,  and  of  the  creditors  on  the  other,  so  that  the 
^^'^itors  who  give  up  their  claim  on  the  capital,  provided 
^^^  are  paid  out  of  the  profits,  shall  have  the  profits  so 
Applied,  if  there  be  any.     The  debts  of  the  creditors  are 
^ot  extinguished  altogether,  for  if  the  concern  is  unprofit- 
^*^1^,  the  creditors  may  require  it  to  be  given  up,  and  the 

X  3 
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18(50.        property  to  be  sold  and  divided  among  them.     The  trus- 
Cox  tees  act  under  a  power  of  attorney  from  Messrs.  Smifh^ 

HicKMior.  ^^^  ^h^y  ^^  ^^  continue  to  carry  on  the  same  business 
r~:  and  pay  all  rents  and  charges,  but  they  are  to  apply  the 
Chief  Baron  net  income  (of  course,  after  satisfying  all  new  creditors) 
Fouxx^K.  jjj  payment  of  the  claims  of  the  old  creditors.  The  cre- 
ditors have  power  to  call  meetings,  and  direct  that  the 
business  shall  be  discontinued  and  the  property  sold  and 
divided  rateably  among  the  creditors;  they  have  also 
power  to  make  rules,  orders,  and  directions;  but,  as  I 
construe  the  deed,  they  have  no  power  to  interfere  and 
take  the  management  into  their  own  hands,  if  the  business 
is  discontinued ;  all  the  eflfects  are  to  be  sold,  all  expenses 
are  to  be  paid,  all  the  debts,  &c.,  of  the  trustees  are  to  be 
discharged,  and  the  clear  residue  is  to  be  divided  among 
all  the  creditors  as  the  joint  property  of  Messrs.  SmUAs; 
provision  is  made  for  an  allowance  for  the  support  of 
Messrs.  Smith  and  their  families. 

The  deed,  when  examined,  appears  to  me  not  to  justify 
the  account  of  it  given  by  Mr.  Roliy  and  the  question  re- 
mains, does  the  interest  in  the  clear  profits,  such  as  it  is, 
constitute  a  partnership  according  to  the  law  of  England? 
I  shall  very  shortly  advert  to  the  cases  cited. 

In  Owen  v.  Body{h)  the  judgment  is  very  short,  and 
amounts  merely  to  this,  that  the  possibility  that  the  arrange- 
ment might  be  deemed  a  partnership  was  a  sufficient 
ground  for  the  creditors  to  decline  executing  the  deed, 
and  therefore  it  was  invalid ;  and  the  case  is  so  explained 
by  Mr.  Justice  Maule,  in  Janes  v.  Wkitbread (i).  But 
neither  the  one  case  nor  the  other  decides  that  such  a  deed 
would  constitute  partnership  as  to  third  persons,  any  more 
than  the  case  before  the  Master  of  the  Rolls  decides  that 

(A)  5  Ad.  &  Ell.  28.  (»)  20  Law  Joum.,  C.  P.,  217. 
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such  a  deed  would  not  constitute  a  partnership  as  to  third 
persons.  The  cases  of  remuneration  to  mani^ers,  agents, 
servants,  or  iactors  may  be  dismissed  at  once,  as  having 
no  application  to  the  present;  and  there  is  really  no  direct 
authority  upon  the  point  either  way. 

There  is  a  passage  in  '*  Story  on  Partnership  "(A),  to 
which  I  wish  to  refer  your  Lordships,  as  clearly  express- 
ing the  views  I  entertain :  *Mn  short,  the  true  rule  ^  ex 
(Bquo  et  bono'  would  seem  to  be,  that  the  agreement  and 
intention  of  the  parties  themselves  should  govern  ail  the 
cases,  if  they  intended  a  partnership  in  the  capital  stock, 
or  in  the  profits,  or  in  both;  then,  that  the  same  rule 
should  apply  in  favour  of  third  persons,  even  if  the  agree- 
ment were  unknown  to  them ;  and  on  the  other  hand,  if  no 
such  partnership  were  intended  between  the  parties,  then 
tha.t  there  should  be  none  as  to  third  parties,  unless  where 
the  parties  had  held  themselves  out  as  partners  to  the 
puUic,  or  their  conduct  operated  as  a  fraud  or  deceit  upon 
tliird  persons." 

Taking  this  view  of  what  the  law  is,  it  seems  to  me,  that 
this  arrangement,  to  apply  future  profits  (if  any)  in  pay- 
ment of  the  old  debts,  the  creditors  being  willing  to  give 
up  their  right  to  be  paid  out  of  the  capital,  and  to  take 
the  chance  of  any  profits,  appears  to  me  not  to  constitute 
^  partnership  as  to  third  persons  who  know  nothing  of  the 
deed,  and  who  have  not  trusted  the  creditors,  and  there- 
fore the  Defendants  below  are  not,  in  my  opinion,  liable 
as  acceptors  of  the  bills  of  exchange  declared  upon. 


1860. 
Cox 

V. 

Hickman. 

Lord 

Chief  Baron 

Pollock. 


The  Lord  Chancellor  (Lord  Campbell) : 
The  only  question  in  these  cases  is,  whether  the  Defen- 
dants by  executing  the  deed  of  13th  November  1849,  as 


August  3. 


(i)  Ch.  iv.  8.  49. 
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loeo.  creditors  of  Mesans.  Smith  k  Co.,  rendered  themselTes 
Cox  liable  to  the  creditors  who  should  afterwards  deal  with  the 
Hickman,  ^^^^^^^s  appointed  by  this  deed  to  carry  on  the  concern  of 
Messrs.  Smith  &  Co.,  under  the  new  firm  of  "  The  Simtm 
Iron  Company."  The  Plaintiff  allies  that  although  the 
Defendants  ne^er  acted  or  held  themselves  out  as  partners 
in  this  new  firm,  and  the  creditors  of  this  new  firm,  un- 
aware of  the  deed;  have  dealt  cMiIy  with  the  trustees,  the 
creditors  of  the  new  firm  are  entitled  to  sue  the  creditors 
of  the  old  firm  as  partners  in  the  new  firm. 

It  is  quite  clear  that  the  creditors  of  the  old  firm,  by 
executing  the  deed,  never  intended  to  incur  such  a  liability, 
and  I  think  that  the  creditors  of  the  new  firm  cannot  be 
supposed  to  have  dealt  with  this  firm  in  the  belief  that 
they  could  have  a  remedy  against  all  or  any  of  the  creditors 
of  the  old  firm. 

Is  there  here  such  a  participation  in  the  profits  of  the 
new  firm  by  the  creditors  of  the  old  firm,  as  to  make  them 
partners  in  the  new  firm  ?  They  certainly  are  not  part- 
ners inter  5C,  as  was  properly  held  by  the  Master  of  the 
Rolls  {l\  and  they  could  derive  no  profit  firom  the  new 
business,  beyond  the  payment  of  the  debts  due  to  them 
from  the  old  firm.  There  was  a  formal  release  of  these 
debts ;  but  we  must  look  at  the  real  nature  of  the  trans- 
action, according  to  the  understanding  of  all  who  were 
parties  to  it  The  business  of  Messrs.  Smth  &  Co.  was 
to  be  carried  on  by  the  trustees  till  the  debts  of  that  find 
were  paid,  and  then  the  business  was  to  transferred  badi 
to  Messrs.  Smith  &  Co. 

The  Defendants  can  only  be  liable  upon  the  supposition 
that  the  peraon  who  wrote  the  acceptance  on  the  bills  of 
exchange  was  their  mandatory  for  that  purpose.     I  do  not 

(0  Be  Stanton  Iron  Cmpanyy  21  Beav.  164. 
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mean  to  make  any  diBtinction  between  their  liability  on         1^^* 
the  bilk,  and  their  liability  for  the  price  of  the  goods  sup*         Cox 
plied  to  the  Stanion  Iron  Company,  the  consideration  for     Hicsjuh. 
the  bills.    Bat  I  am  of  opinion  that  the  creditors  of  the 
old  6rm  cannot  be  considered,  by  executing  the  deed,  as 
hafing  authorised  the  trustees  as  their  agents  either  to 
purchase  the  goods  or  to  accept  the  bills. 

I  do  not  think  that  Wmugh  t.  Carver,  or  Owen  t.  Body^ 
or  any  of  the  cases  relied  upon  by  the  Plaintiffs,  makes 
out  a  participation  of  profits  under  this  deed,  to  constitute 
a  partnership. 

I  must,  therefore,  advise  your  Lordships  to  reverse  the 
judgment  of  the  Court  of  Common  Pleas,  and  to  adjudge 
that  the  Defendants  below  are  not  liable,  as  acceptors  of 
the  bills  of  exchange,  on  which  the  action  is  brought 

Lord  Brougham: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend  in  the  view  he  has  takei^  of  this  case. 

Lord  Cranwarth: 

In  this  case  the  Judges  in  the  Court  of  Exchequer 
Chamber  were  equally  divided,  and    unfortunately  the 
nme  difference  of  opinion  has  existed  among  the  learned 
Judges  who  attended  this  House  during  the  argument  at 
yoor  Lordships'  bar.    Except,  therefore,  from  an  examina- 
tion of  the  grounds  on  which  their  opinions  are  founded, 
we  can  derive  no  benefit  in  this  case  from  their  assistance. 
We  cannot  say  that  in  the  opinions  delivered  in  this 
House,  there  is  more  aut^rity  in  favour  of  one  view  of 
tiie  case  than  of  the  other.    We  must  not,  however,  infer 
tiiat  yoor  Lordships  have  not  derived  material  aid  from 
the  opinions  expressed  by  the  Judges.     These  opinions 
have  stated  die  arguments  on  the  one  side  and  the  other 


304  CASES  IN  THE  HOUSE  OF  LORDS. 

18G0.        with  great  clearness  and  force,  and  what  we  have  to  do 
Cox         now  is,  to  decide  between  them. 
Hickman.  '"  ^^^  ^^^  place  let  me  say,  that  I  concur  with  those  of 

the  learned  Judges  who  are  of  opinion  that  no  solid  dis^ 
tinction  exists  between  the  liability  of  either  Defendant, 
in  an  action  on  the  bills,  and  in  an  action  for  goods  sold 
and  delivered.  If  he  vvould  have  been  liable  in  an  action 
for  goods  sold  and  delivered,  it  must  be  because  those  who 
were  in  fact  carrying  on  the  business  of  the  Stanton  Iron 
Company,  were  carrying  it  on  as  his  partners  or  agents, 
and,  as  the  bills  were  accepted,  according  to  the  usual 
course  of  business,  for  ore  supplied  by  the  Plaintiff,  I  can- 
not doubt  that  if  the  trade  was  carried  on  by  those  who 
managed  it  as  partners  or  agents  of  the  Defendant,  he 
must  be  just  as  liable  on  .the  bills  as  he  would  have  beea 
in  an  action  for  the  price  of  the  goods  supplied.  His  part- 
ners or  agents  would  have  the  same  authority  to  accept 
bills  in  the  ordinary  course  of  trade,  as  to  purchase  goods 
on  credit. 

The  liability  of  one  partner  for  the  acts  of  his  co-partner 
is  in  truth  the  liability  of  a  principal  for  the  acts  of  hi» 
agent.     Where  two  or  more  persons  are  engaged  as  part- 
ners in  an  ordinary  trade,  each  of  them  has  an  iaipUed 
authority  from  the  others  to  bind  all  by  contracts  entered 
into  according  to  the  usual  course  of  business  in  that 
trade.     Every  partner  in  trade  is,  for  the  ordinary  purposes 
of  the  trade,  the  agent  of  his  co-partners,  and  all  are  there- 
fore liable  for  the  ordinary  trade  contracts  of  the  others. 
Partners  may  stipulate  among  themselves  that  some  one  of 
them  only  shall  enter  into  particular  contracts,  or  into  any 
contracts,  or  that  as  to  certain  of  their  contracts  none  shall 
be  liable  except  those  by  whom  they  are  actually  made ; 
but  with  such  private  arrangements  third  persons,  dealing 
with  the  firm  without  notice,  have  no  concern.    The  public 
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have  a  right  to  assume  that  every  partner  has  authority         I860, 
from  his  co-partner  to  bind  the  whole  firm  in  contracts         Cox 
made  according  to  the  ordinary  usages  of  trade.  Hickiuln. 

This  principle  applies  not  only  to  persons  acting  openly 
and  avowedly  as  partners,  but  to  others  who,  though  not 
80  acting,  are,  by  secret  or  private  agreement,  partners  with 
those  who  appear  ostensibly  to  the  world  as  the  persons 
carrying  on  the  business. 

In  the  case  now  before  the  House,  the  Court  of  Com- 
mon Pleas  decided  in  favour  of  the  Respondent  that  the 
Appellant,  by  his  execution  of  the  deed  of  arrangement, 
became,  together  with  the  other  creditors  who  excuted  it, 
a  partner  with  those  who  conducted  the  business  of  the 
Stanton  Iron  Company.  The  judges  in  the  Court  of 
Exchequer  Chamber  were  equally  divided,  so  that  the 
judgment  of  the  Court  of  Common  Pleas  was  affirmed. 
The  sole  question  for  adjudication  by  your  Lordships  is, 
whether  this  judgment  thus  affirmed  was  right 

I  do  not  propose  to  consider  in  detail  all  the  provisions 
of  the  deed.  1  think  it  sufficient  to  state  them  generally. 
In  the  first  place  there  is  an  assignment  by  Messrs.  Smith 
to  certain  trustees  of  the  mines  and  all  the  engines  and 
machinery  used  for  working  them,  together  with  all  the 
stock  in  trade,  and  in  fact,  all  their  property,  upon  trust, 
to  carry  on  the  business,  and,  after  paying  its  expenses, 
to  divide  the  net  income  rateably  amongst  the  creditors  of 
Heasrg.  Smith,  as  often  as  there  shall  be  funds  in  hand 
sufficient  to  pay  one  Fhilling  in  the  pound ;  and,  after  all 
tl^e  creditors  are  satisfied,  then  in  trust  for  Messrs. 
Smith. 

Up  to  this  point  the  creditors,  though  they  executed  the 
deed,  are  merely  passive,  and  the  first  question  is,  what 
^ouldhave  been  the  consequence  to  them  of  their  executing 
the  deed  if  the  trusts  had  ended  there  ?    Would  they  have 
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1800.  become  partners  in  the  concern  carried  on  by  thetniste 
Cox  merely  because  they  passively  assented  to  its  being  carri 
HicuiAK.  ^^  ^P^'^  ^^  terms  that  the  net  income,  t.  e.  the  net  profi 
should  be  applied  in  discharge  of  their  demands  ?  I  thi 
not ;  it  was  argaed  that  as  they  would  be  interested  in  t 
profits,  therefore  they  would  be  partners.  But  this  is 
fallacy.  It  is  often  said  that  the  test,  or  one  of  the  tes 
whether  a  person  not  ostensibly  a  pai*tner,  is  neverthelfi 
in  contemplation  of  law,  a  partner,  is,  whether  he 
entitled  to  participate  in  the  profits.  This,  no  doubt,  is^ 
general,  a  sufficiently  accurate  test ;  for  a  right  to  partic 
pate  in  profits  affords  cogent,  often  conclusive  evidaic 
that  the  trade  in  which  the  profits  have  been  made,  wi 
carried  on  in  part  for  or  on  behalf  of  the  person  settiDgi 
such  a  claim.  But  the  real  ground  of  the  liafaili^  i 
that  the  trade  has  been  carried  on  by  persons  acting  oali 
behalf.  When  that  is  the  case,  he  is  liable  to  the  tOM 
obligations,  and  entitled  to  its  profits,  or  to  a  share 
them.  It  is  not  strictly  correct  to  say  that  his  ri^t 
share  in  the  profits  makes  him  liable  to  the  debts  (rf  ^ 
trade.  The  correct  mode  of  stating  the  proposition  is 
say  that  the  same  thing  which  entitles  him  to  the  oi 
makes  him  liable  to  the  other,  namely,  the  fitct  tint  tl 
trade  has  been  carried  on  on  his  behalf,  t.  e.,  that  he  sto 
in  die  relation  of  principal  towards  the  persons  aod 
ostensibly  as  the  traders,  by  whom  the  liabilities  have  be 
incurred,  and  under  whose  management  the  profits  hi 
been  made. 

Taking  this  to  be  the  ground  of  liability  as  a  partnerj 
seems  to  me  to  follow  that  the  mere  concurreooe 
creditors  in  an  arrangement  under  which  they  pemdt  tb 
debtor,  or  trustees  for  their  debtor,  to  continue  his  InM 
applying  the  profits  in  discharge  of  their  demands,  does  n 
make  tiiem  partners  with  their  debtor,  or  the  trustees.  H 
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debtor  is  still  the  person  solely  interested  in  the  profits,        I860. 

safe  only  that  he  has  mortgaged  them  to  his  creditors.         Cox 

He  receives  the  benefit  of  the  profits  as  they  accrue,  though     Hiciuiak. 

be  has  precluded  himself  from  applying  them  to  any  other 

parpose  than  the  discharge  of  his  debts.    The  trade  is  not 

carried  on  by  or  on  account  of  the  creditors ;  though  their 

ooDBeut  is  necessary  in  such  a  case,  for  without  it  all  the 

property  might  be  seized  by  them  in  execution.     But  the 

trade  still  remains  the  trade  of  the  debtor  or  his  trustees ; 

die  debtor  or  the  trustees  are  the  persons  by  or  on  behalf 

of  whom  it  is  carried  on. 

I  have  hitherto  considered  the  case  as  it  would  have 
stood  if  the  creditors  had  been  merely  passively  assenting 
parties  to  the  carrying  on  of  the  trade,  on  the  terms  that 
the  profits  should  be  applied  in  Uquidation  of  their  demands- 
Bat  I  am  aware  that  in  this  deed  special  powers  are  given 
to  Ae  creditors,  which,  it  was  said,  showed  that  they  had 
become  partners,  even  if  that  had  not  been  the  consequence 
of  dieir  concurrence  in  the  previous  trust.  The  powers 
may  be  described  briefly  as,  first,  a  power  of  determining 
by  a  majority  in  value  of  their  body,  that  the  trade  should 
be  diaoontinaed,  or,  if  not  discontinued,  then,  secondly,  a 
power  of  making  rules  and  orders  as  to  its  conduct  and 
ottiagement. 

These  powers  do  not  appear  to  me  to  alter  the  case. 
The  oreditcnrs  might,  by  process  of  law,  have  obtained  pos* 
KBsion  of  the  wh(de  of  the  property.  By  the  earlier  pro- 
tons of  the  deed,  they  consented  to  abandon  that  right, 
aod  to  allow  the  trade  to  be  carried  on  by  the  trustees. 
The  e&ct  of  these  powers  is  only  to  qualify  their  consent 
'^  stipulate  for  a  right  to  withdraw  it  altogether ;  or,  if 
^  then  to  impose  terms  as  to  the  mode  in  which  the 
^ts  to  which  they  had  agreed  should  be  executed ;  I  do 
^  think  that  this  alters  the  l^al  condition  of  the  credi- 
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1800.         tors.     The   trade    did   not  become  a  trade  carried  on 
Cox  for  them   as   principals,    because    they  might  have  io- 

HicKMAN.     listed  on  taking  possession   of  the   stock,  and  so  com- 
pelling the   abandonment  of  the  trade,   or  because  tky 
might  have  prescribed  terms  on  which  alone  it  should  be 
continued.     Any  trustee  might  have  refused  to  act  if  he 
considered  the  terms  prescribed  by  the  auditors  to  be  cb- 
jectionable.     Suppose  the  deed  had  stipulated,  not  that  the 
creditors  might  order  the  discontinuance  of  the  trade,  or 
impose  terms  as  to  its  management,  but  that  some  third 
person  might  do  so,  if,  on  inspecting  the  accounts,  he  should 
deem  it  advisable,  it   could   not  be  contended  that  this 
would  make  the  creditors  partners,  if  they  were  not  so 
already ;  and  I  can  see  no  difference  between  stipulating 
for  such  a  power  to  be  reserved  to  a  third  person,  and 
reserving  it  to  themselves. 

I  have,  on  these  grounds,  come  to  the  conclusion  that 
the  creditors  did  not,  by  executing  this  deed,  make  them- 
selves partners  in  the  Stanton  Iron  Company,  and  I  most 
add  that  a  contrary  decision  would  be  much  to  be  depre^ 
cated.     Deeds  of  arrangement,  like  that  now  before  ub, 
are,  I  believe,  of  frequent  occurrence ;  and  it  is  impossible 
to  imagine  that  creditors  who  execute  them,  have  any 
notion  that  by  so  doing  they  are  making  themselves  liable 
as  partners.    This  would  be  no  reason  for  holding  them 
not  to  be  liable,  if,  on  strict  principles  of  mercantile  law» 
they  are  so ;    but  the  very  fact  that  such  deeds  are  so 
common,  and  that  no  such  liability  is  supposed  to  attack 
to  them,  affords  some  argument  in  favour  of  the  Appel-^ 
lant    The  deed  now  before  us  was  executed  by  above  a> 
hundred  joint  creditors ;  and  a  mere  glance  at  their  name^ 
is  sufficient  to  show  that  there  was  no  intention  on  theiv 
part  of  doing  anything  which  should  involve  them  in  th^ 
obligations  of  a  partnership.     I  do  not  rely  on  this;  bu^: 
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at  least,  it  shows  the  general  opinion  of  the  mercantile        I860, 
world  on  the  subject     I  may  remark  that  one  of  the  ere-         Cox 
ditore  I  see  is  the  Midland  Railway  Company,  which  is     Hickman. 
a  creditor  for  a  sum  only  of  39/.,  and  to  suppose  that  the 
directors  could  imagine  that  they  were  making  themselves 
partners  is  absurd. 

The  authorities  cited  in  argument  did  not  throw  much 
light  upon  the  subject  I  can  find  no  case  in  which  a  per- 
son has  been  made  liable  as  a  dormant  or  sleeping  partner, 
where  the  trade  might  not  fairly  be  said  to  have  been 
carried  on  for  him,  together  with  those  ostensibly  con- 
dnctmg  it,  and  when,  therefore,  he  would  stand  in  the 
podtioD  of  principal  towards  the  ostensible  members  of  the 
firm  as  his  agents.  This  was  certainly  the  case  in  Waugh 
▼.  Carver  (m).  There  Messrs.  Carver^  ^ho  were  ship 
agents  at  Portsmouth^  agreed  with  Crreifler,  a  ship  agent  at 
Plymouth,  that  if  he  would  establish  himself  as  a  ship 
agent  at  Corcesy  they  would  share  between  them  the  profits 
of  their  respective  agencies  in  certain  stipulated  propor- 
tions. When,  therefore,  Gresler,  in  pursuance  of  the 
agreement,  did  establish  himself  at  Cowes,  and  there  carry 
on  the  business  of  a  ship  agent,  he,  in  fact,  carried  it  on 
for  the  benefit  of  Messrs.  Carver  as  well  as  of  himself; 
and  the  Court  held  that,  in  these  circumstances,  the 
stipulation  which  they  had  entered  into  that  neither  party 
to  the  agreement  should  be  answerable  for  the  acts  of  the 
other,  was  a  stipulation  which  they  could  not  make  so  as 
Ihereby  to  afiect  third  persons.  Each  firm  was  carrying 
on  business  on  account,  not  only  of  itself  but  also  of  the 
other  firm ;  this,  therefore,  made  each  firm  the  agent  of 
the  other. 

(m)  2H.  B1.235. 
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1860.  The  case  of  Bond  ▼•  PiUard  («)  could  admit  of  no  doabt 
C^  The  question  was,  whether  G.  H.  WaiU  and  P.  H.  WatU 
Hfn^M4«  could  sue  jointly  for  business  transacted  by  them  as  attor* 
neys  ?  They  had  agreed  to  become  partners  <m  a  stipula- 
tion that  P.  H.  Waits  should  always  receive  300  /•  yearly 
out  of  the  first  profits  as  his  share,  and  should  not  be 
liable  for  any  losses.  It  was  argued  that  this  latter  stipu- 
lation prevented  them  firom  being  partners ;  but  the  Court 
held  the  contrary.  Each  of  them  worked  for  the  common 
benefit  of  both,  and  each  of  them,  therefore,  acted  as 
agent  of  the  other.  The  produce  of  the  labour  of  each 
was  to  be  brought  into  a  common  fund,  to  be  afterwards 
shared  according  to  certain  arrangements  between  them- 
selves.   The  case  was  really  fi*ee  firom  doubt 

A  similar  principle  explains  and  justifies  the  decision  of 
the  Court  of  Common  Pleas  in  Barry  v.  Nesham  (o). 
The  question  was,  whether  the  Defendant  ¥ras  liable  for 
goods  fiimished  to  one  Lowthin  in  the  way  of  his  businesa 
as  the  printer  and  publisher  of  a  newspaper.  Ne$kam  had 
sold  the  stock  and  good  will  of  the  paper  to  Lowtkm  in 
consideration  of  1,500  /.,  and  on  a  farther  stipulation,  that 
for  seven  years  the  profits  were  to  be  applied  as  follows; 
that  is  to  say,  Lowthin  was  to  have  the  first  150  2.  of  the 
annual  profits,  then  Nesham  was  to  have  them  to  the 
extent  of  500  /.,  if  they  made  so  much,  and  Lowthin  was  to 
have  all  beyond.  It  is  clear  that  Lowthin  was  conductisg 
the  business  for  the  common  benefit  of  both,  subject  to 
their  private  arrangements  as  to  the  shares  they  should 
separately  be  entitled  to ;  Lowthin  was,  therefore,  deariy 
the  agent  of  Nesham. 

Owen  V.  Body  is  at  most  a  case  in  which  a  dictum  may 

(ft)  3  Mee.  &  Wels.  357.  (o)  3  Coxn«  Ben.  Rep.  641. 
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be  foond.    The  Court  of  Queen  *8  Bench  was  quite  right         I860. 
in  holding  that  the  creditors  were  justified  in  refusing  to  Cox 

execute  the  deed  tendered  to  them ;  aud  that  is  all  which      HicKMijT, 
was  decided* 

None  of  the  other  cases  cited  carried  the  doctrine 
farther  than  those  I  have  referred  to,  and  I  therefore  think 
that  in  this  case  the  judgment  appealed  against  ought  to 
bere?erBed. 

Lord  Wemleydak: 
These  two  rases  came  before  your  Lordships  on  appeal 
from  the  Exchequer  Chamber^  by  which  Court  a  judgment 
of  the  Court  of  Common  Pleas  was  affirmed.  They  both 
involved  the  same  question.  The  Court  of  Common  Pleas 
was  unanimous  in  iavour  of  the  Plain  tiif  below.  The  Court 
of  Exchequer  Chamber,  consisting  of  six  learned  Judges, 
and  the  six  learned  Judges  who  have  given  their  advice  to 
your  Lordships,  have  been  equally  divided.  I  am  of 
opinion  that  the  judgment  of  the  Court  of  Common  Pleas 
was  wrong,  and  that  it  ought  to  be  reversed. 

The  question  is,  whether  either  of  the  Defendants,  Cox 
or  Wheaterofl,  was  liable  as  acceptor  of  certain  bills  of 
exchange,  dated  in  March,  April,  and  June  1855,  drawn 
hy  the  Plaintiff  below  on-  the  Stanton  Iron  Company,  and 
i^ccepted  by  one  James  Haywood  VLsper  proc  that  company. 
And  the  simple  question  will  be  this,,  whether  Haywood  * 

^^  authorised  by  either  of  the  Defendants,  as  a  partner  in 
that  company,  to  bind  him  by  those  acceptances. 

Baywood  must  be  taken  to  have   been  authorised  to 

accept  for  them  by  those  who  actually  carried  on  business 

^der  that  firm.     Were   the  Appellants  partners  in  it? 

^e  case  will  depend  entirely  on  the  construction  of  the 

^^d  of  the  13th  November  1849.     There  is  no   other 

^^dence  afiecting  either  of  them.     And  the  question  is 

Vol.  VIII.  Y 
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I860.        whether  the  subscription  of  both,  as  creditors  of  the  Smith, 

Cox         made  them  partners  in  the  business  carried  on  by  tk 

HicKMAir.     trustees  in  the  name  of  the   Stanton   Iron    Company. 

Wheatcroft  could  not  be  liable  in  the  character  of  trugtee, 

for  he  had  ceased  to  be  such  befpre  the  bills  were  dntwiii 

and  the  Plaintiff  knew  it. 

•  The  terms  of  the  deed  have  been  so  fully  brought  be- 
fore your  Lordships,  that  I  do  not  consider  it  necessary 
to  state  them  at  any  length.  One  of  the  provisions  in  the 
deed  was  this  authority  to  the  trustees  to  execute  all  con- 
tracts and  instruments  in  carrying  on  the  business,  which 
would  certainly  authorise  the  making  or  accepting  bills  of 
exchange. 

The  question  then  is,  whether  this  deed  makes  the 
creditors  who  sign  it  partners  with  the  trustees,  or  what  is 
really  the  same  thing,  agents,  to  bind  them  by  acceptances 
on  account  of  the  business. 

The  law  as  to  partnership  is  undoubtedly  a  branch  of 
the  law  of  principal  and  agent ;  and  it  would  tend  to  sim- 
plify and  make  more  easy  of  solution,  the  questions  which 
arise  on  this  subject,  if  this  true  principle  were  more  con* 
stantly  kept  in  view.  Mr.  Justice  Siory  lays  it  down  in 
the  first  section  of  his  work  od  Partnership.  He  says, 
"  Every  partner  is  an  agent  of  the  partnership,  and  his 
rights,  powers,  duties,  and  obligations,  are  in  many  res- 
pects governed  by  the  same  rules  and  principles  as  those 
of  an  agent ;  a  partner  virtually  embraces  the  characier 
of  both  a  principal  and  agent."  Potter  says,  **  Gmiraetiu 
societatus,  nan  secus  oc  contractus  mandatV*. — Pand.  Lib. 
17,  tit  2,  Introduction. 

A  man  who  allows  another  to  carry  on  trade,  whether 
in  his  own  name  or  not,  to  buy  and  sell,  and  to  pay  o^er 
all  the  profits  to  him,  is  undoubtedly  the  principal,  and  th^ 
person  so  employed  is  the  agent,  and  the  principal  is  liable^ 
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for  the  agent's  contracts  in  the  course  of  his  employment        I860. 
So  if  two  or  more  agree  that  they  should  carry  on  a  trade,         Cox 
and  share  the  profits  of  it,  each  is  a  principal,  and  each  is     Hickman. 
an  agent  for  the  other,  and  each  is  bound  by  the  other's 
contract  in  carrying  on  the  trade,  as  much  as  a  single 
principal  would  be  by  the  act  of  an  agent,  who  was  to  give 
the  whole  of  the  profits  to  his  employer*     Hence  it  be- 
comes a  test  of  the  liability  of  one  for  the  contract  of 
another,  that  he  is  to  receive  the  whole  or  a  part  of  the 
profits  arising  from  that  contract  by  virtue  of  tlie  agree- 
ment made  at  the  time  of  the  employment     I  beUeve  this 
is  the  true  principle  of  partnership  liability.    Perhaps  the 
maxim  that  he  who    partakes  the    advantage  ought  to 
bear  the  loss,  often  stated  in  the  earlier  cases  on  this  sub- 
ject, is  only  the  consequence,  not  the  cause,  why  a  man  is 
made  liable  as  a  partner. 

Can  we  then  collect  from  the  trust  deed  that  each  of 
the  subscribing  creditors  is  a  partner  with  the  trustees 
ttid  by  the  mere  signature  of  the  deed  constitutes  them 
bis  agents  for  carrying  on  the  business  on  the  account  of 
liimaelf  and  the  rest  of  the  creditors  ?  I  think  not.  It  is 
true  that  by  this  deed  the  creditors  will  gain  an  advantage 
by  the  trustees  carrying  on  the  trade  ;  for  if  it  is  profitable, 
they  niay  get  their  debts  paid ;  but  this  is  not  that  sharing 
of  profits  which  constitutes  tlie  relation  of  principal,  agent, 
Md  partner. 

If  a  creditor  were  to  agree  with  his  debtor  to  give  the 
latter  time  to  pay  his  debt  till  he  got  money  enough  out  of 
b«  trade  to  pay  it,  I  think  no  one  could  reasonably  con- 
tend that  he  thereby  made  him  his  agent  to  contract  debts 
^  the  way  of  his  trade ;  nor  do  I  tliink  that  it  would 
^*^e  any  difierence  that  he  stipulated  that  the  debtor 
s'^ould  pay  the  debt  out  of  the  profits  of  the  trade. 
The  deed  in  this  case  is  merely  an  arrangement  by  the 
Y-2 
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1860.         Smiths  to  pay  their  debts,  partly  out  of  the  existing  funds, 
Cox  and  partly  out  of  the  expected  profits  of  their  trade ;  and 

Hickman       ^'^  ^^^'^  effects  are  placed  in  the  hands  of  the  trustees,  as 
middlemen  between  them  and  their  creditors,  to  effect  the 
object  of  the  deed,  the  payment  of  their  debts.  These  effects 
are  placed  in  the  hands  of  the  trustees  as  the  property  of 
the  Smiths^  to  be  employed  as  the  deed  directs,  and  to  be 
returned  to  them  when  the  trusts  are  satisfied.      I  think 
it  is  impossible  to  say  that  the   agreement   to  receive 
this  debt,  so  secured,  partly  out  of  the   existii^  assets, 
partly  out  of  the  trade,  is  such  a  participation  of  profits 
as  to  constitute   the  relation  of  principal  and  agent  be- 
tween the  creditors  and  trustees.    The  trustees  are  cer- 
tainly liable,  because  they  actually  contract  by  their  un- 
doubted agent;  but  the   creditors  are  not,  because  the 
trustees  are  not  their  agents.      The   case  of  Otom  t. 
Body{p\  on  which  some  reliance  was  placed,  is  really  no 
authority  for  holding,  that  the  creditors  by  subscription 
became  actual  partners.     In  the  short  judgment  of  Lord 
Denmafiy  the  expression  used  is  not  that  the  deed  imposed 
such  conditions  as  would  have  constituted  a  partnership 
amongst  those  who  subscribed  it,  but  as  might  have  had 
the  effect,  which  is  a  much  more  doubtful  expression.    It 
was  quite  enough  for  the  decision  of  that  case,  that  the 
subscription  exposed  them  to  the  peril  of  being  considered 
partners,  of  which  peril  the  opinions  of  the  majority  of  the 
Judges  leave  no  doubt;  and  that  prevented  the  deed  fipom 
being  a  fair  deed,  and  good  against  creditors.     So  did  the 
provision  that  the  effects,  which  ought  to  have    been 
divided  equally  amongst  the  creditors,  should  be  put  in 
peril  by  being  employed  in  trade. 

The  case  of  Janes  v.  Whitbread{q\  which  was  disUn- 

(p)  6  Add,  &  E.  28.  (q)  20  Law  Jour.,  C.  P.,  217. 


CASES  IN  THE  HOUSE  OF  LORDS.  315 

gutshed  as  authorising  a  trader  to  wind  up,  can  hardly  be        I860, 
supported  on  the  ground  of  that  distinction.     It  exposed         Cox 
the  creditors  signing  to  perils,  though  not  in  the  same     Hickman. 
degree. 

The  case  o(Bond  v.  Pittard(r),  cited  on  the  part  of  the 
Plaintifi^  turned  entirely  upon  the  special  circumstances, 
it  being  perfectly  clear  that  both  the  two  attornies,  of 
whom  the  Plaintiff  was  assignee,  were  the  parties  with 
whom  the  contract  was  made,  independent  of  the  circum- 
stance of  a  payment  of  fixed  sums  being  made  to  one  out 
of  the  profits.  It  was  not  that  fact  that  was  considered  to 
make  them  partners;  it  was  not  necessary  to  decide  that 
pomt 

I,  therefore,  advise  your  Lordships  to  reverse  the  judg- 
ment 

Lord  Chelmsford  entirely  concurred. 
Judgment  reversed. 

Lords'  Journals,  3  August  1860. 


James  Galbbaith      -       .       -       -    AppellanL 

Ebwabd  J.  COOFEB    -        -        -        -    Respondent  18^« 

For  the  purpose  of  the  « IrUh  Tenantry  Act,"  19  &  20  Geo.  3,  c.  30,  ^^^l^' 

a  mortgagor  in  possession  (without  notice  of  the  mortgage  to  the  £ * 

landlord)  is  the  agent  of  the  mortgagee  to  receive  notice  of  a  TenantfyActs^ 

demand  of  the  fines  to  he  paid  on  the  renewal  of  a  renewable  lease  Ireland, 

for  lives.  Mortgagor  in 

Thestatute  is  addressed  solely  to  conrts  of  equity,  and  was  intended  ^^J^^^iTo/ 

not  only  to  protect  assignees  of  leases  against  neglects  of  ttieir  iiortgagee  as 

awgnors,  but  to  enable  the  landlord  to  secure  himself  by  his  vigi-  $o  RcmwoL 
liDoe  against  the  misconduct  of  hb  tenant. 

(r)  3M.&W.357. 
y  3 
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1860. 

Galbruth 

Cooper. 


Where  the  tenant  has  aasigned  hia  whole  interest  by  way 
gage  (of  which  no  notice  is  given  to  the  landlord),  butrei 
possesaiony  a  demand  on  him  to  renew  is  sufficient,  and  if; 
of  the  fine  is  unreasonably  neglected,  neither  the  mortg 
mortgagee  can  come  to  equity  for  relief. 

A  mortgagee  of  a  lease  is  liable  to  all  the  covenants  which  : 
the  land,  and,  as  a  general  rule  will,  under  the  piovisioi 
Tenantry  Act,  be  bound  by  the  acts  of  the  mortgagor,  i 
has  suffered  to  remain  in  possession. 

The  register,  in  such  a  case,  is  not  notice  to  the  landlord  of  t 
gage.  A  mortgagee  is  equally  ^  an  assign"  within  the 
whether  the  mortgage  is  regbtered  or  not. 

Per  Lord  WensUjfdaU.  The  demand  ought  not  to  be  mat 
option  of  the  landlord,  on  the  tenant  or  hb  assign,  but 
whom  the  landlord  would,  under  existing  fi^ts,  reasonab 
der  as  the  person  entitled  to  ask  for  arenewaL 


By  an  indenture,  made  30  June  1713,  between  B 
Bceston  of  the  one  part,  and  Humphrey  Griffith 
other  part,  certain  lands  in  the  county  of  Sligo  were  < 
by  the  former  to  the  latter  for  lives,  with  a  cove 
the  part  of  the  lessor,  his  heirs,  &c.,  for  perpetual : 
so  often  as  any  one  of  the  lives  should  drop,  mt 
calendar  months  from  the  dropping  of  such  111 
payments  and  conditions  therein  mentioned.  TI 
been  several  renewals.  On  the  17th  Navembe 
there  was  a  renewal  for  the  lives  of  the  lessee  o 
OwenWynne,2ind  the  present  Duke  of  Cambridge. 
Hefiry  Griffith^  the  then  tenant,  mortgaged  the 
question  to  the  Reverend  John  Galbraith,  to  seem 
ment  of  a  sum  of  1,877  /.  on  a  day  certain.  TI 
gagor  covenanted,  that  so  often  as  any  of  the  live 
drop,  he  would  pay  the  renewal  fines,  and  obtain 
of  the  lease,  and  that  the  same  should  enure  to  tl 
the  mortgj^e  deed,  or  that  he  would  concur  i 
mortgagee  in  obtaining  such  renewals.    The  mo 
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V, 

Cooper, 


not  paid,  and  the  conditional  estate  became  absolute  at  law  ^^• 
in  the  mortgagee.  Griffith  was,  however,  still  allowed  Galbraith 
to  continue  in  possession.  The  mortgs^e  was  registered. 
(hm  Wynne  died  12  December  1841.  Neither  the 
mortgagee  nor  the  Appellant,  his  son,  who  was  now  en- 
eotitled  to  all  the  rights  belonging  to  his  father,  had  any 
knowledge  of  Owen  Wynnt^s  death.  A  notice  to  renew 
was,  in  the  early  part  of  1850,  served  on  Griffith^  the 
tenant  in  possession,  but  he  took  no  steps  to  procure  a 
renewal  at  that  time,  but  afterwards,  in  1855,  filed  a  cause 
petition  in  Chancery  to  obtain  a  renewal.  This  cause 
petition  was  dismissed.  The  Appellant  received  infor- 
mation of  this  unsuccessful  suit,  and  on  the  18th  April 
1856  wrote  a  letter  to  the  landlord's  solicitor,  demandincr 
a  renewal  of  the  lease,  tendering  a  draft  renewal,  and 
offimng  to  pay  what  was  due  for  fines,  &c.  The  land- 
lord declined  to  renew.  On  the  3d  January  1857,  the 
A]^)ellaat  filed  his  cause  petition  in  the  Court  of  Chan- 
cery onder  the  19  &  20  Geo.  3,  c.  30  (a),  setting  forth 

(a)  19  &  20  Oeo.  3,  c  30,  commonly  called  the  **  Irish  Tenantry 
AeL**  It  recites  that  many  lands  in  Ireland  are  held  under  leases  for 
hm,  renewable  on  fines,  that  they  are  settled  to  make  provisions 
ht  funilies  and  creditors  who  may  be  ruined  if  advantage  is  taken 
of  negleeta  to  pay  fines,  therefore  it  directs  (s.  1)  that  **  courts  of 
equity,  upon  an  adequate  compensation  being  made,  shall  relieve 
«eh  tenants  and  their  asrigns  against  sach  lapse  of  time,  if  no  cir- 
cuDitaaces  of  fraud  be  proved  against  such  tenants  or  their  assigns, 
idIm  it  shall  be  proved  to  the  satis&ction  of  such  courts  that  the 
Ittdbrd,  or  lessors  or  persons  entitled  to  receive  such  fines,  had 
immuUwek/tiet  from  such  tencuUi  or  their  aas^ns,  and  that  the 
HM  had  been  refused  or  neglected  to  be  paid  within  a  reasonable 
tins  alter  such  demand.''  S.  2  provides,  **  that  in  case  the  landlord 
^  find  any  difiiculty  in  discovering  his  tenant,  or  the  assignee  of 
Ml  tenant,  to  as  to  make  a  demand  on  such  tenant,  or  assignee," 
tieauynd  made  on  the  lands  firom  the  principal  occupier,  together 
^  a  notice  in  the  Gazette,  shall  be  deemed  sufficient. 

T4 
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18C0.        the  factSy  and  praying  that  it  might  be  declared  that 
Galbraith    he  was  entitled  to  a  renewal  of  the  lease,  and  that  an 
r'™»-       account  might  be  taken.  &c.,  and  for  farther  relief.     In 
support  of  this  petition  he  filed  an  aflSdavit  verifying  ibe 
petition.      The  aflBdavit  was  in  these  words,  "That  so 
much  of  the  above  written  petition  as  relates  to  my  own 
acts  and  deeds  is  true,  and  so  much  as  relates  to  the  bc\B 
and  deeds  of  any  other  person  I  believe  to  be  tme."    Th& 
answering  affidavit  of  the  Respondent  set  forth,  that  ^This 
Respondent  had  no  knowledge  or  notice  whatever  of  the 
existence  of  the  mortgage  until  afler  the  filing  of  the  cause 
petition  by  Henry  Griffith;  that  the  said«7bAit  GalbraUkvoA 
the  petitioner  were  not,  nor  was  either  of  them,  in  the  pos- 
session of  the  said  lands  and  premises,  or  any  part  thereof, 
at  any  time,  to  the  knowledge  or  belief  of  the  Respondent 
And  that  Henry   Griffith  being  the  tenant,  and  in  the 
actual  possession  and  receipt  of  the  rents  and  profits  of 
said  lands,  it  was  unnecessary  for  this  Respondent  to  senre 
any  notice  upon,  or  to  make  any  demand  of  fines  and  in- 
terest from  the  said  John  Gcdhraith,  or  the  petitioner,  or 
any  other  person  entitled  to  the  said  mortgage,  and  that  even 
if  it  should  be  necessary  to  serve  such  notice  and  make 
such  demand,  that  the  service  of  the  several  notices  upon, 
and  the  said  several  demands  of  this  Respondent  from,  the 
said  Henry  Griffith,  should  be  deemed  to  be  suffide&t 
service  and  demand  upon  and  from  the  said  mortgagees,  on 
the  ground  that  //.  Griffith,  while  he  so  continued  in. 
possession  and  receipt  of  the  rents  and  profits^  was  to  be* 
considered  as  an  agent  of  and  for  the  mortgagees,  and  that^ 
therefore  the  petitioner  is  bound  by  the  laches  and  neglects- 
of  the  said  H.  Gnffith,  and  that  the  petition  of  the  saic^ 
H,  Griffith  having  been  dismissed  as  aforesaid,  it  is  noK 
competent  for  the  said  petitioner  to  seek  a  renewal  of  th€^ 
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Baid  lease ;  and  that  under  all  the  circumstances  of  this        I860, 
case,  the  Appellant  is  not  entitled  to  have  a  renewal  of  the    Galbr^ith 

Thecai:ffie  came  on  for  hearing  before  the  Right  honoiur- 
able  Maziere  Brady ^  the  Lord  Chancellor  of  Ireland,  who 
iy  a  decretal  order  of  the  6th  June  1867  dismissed  the 
cause  petition  with  costs.     (6  Ir.  Ch.  Rep.  618.) 

Tlie  Appeal  was  against  this  Order  (A). 

Mr.  R.  Fd/mer  and  Mr.  W.  D.  Griffith  for  the  Ap- 
pellant: 

This  is  the  first  decision  which|  in  &cty  declares  that  the 
movtgi^ee  shall  lose  his  right  through  the  negligence  of 
tbo  tenant ;  and  that  certainly  was  not  the  intention  of  the 
Legislature.  A  summary  of  the  provisions  of  all  the  Irish 
Tenantry  Acts  is  given  in  Furlongs  Law  of  Landlord  and 
Teiiant  in  Ireland  (c).  All  proceed  on  the  principle  that 
ad^vantage  shall  not  be  taken  of  ignorance  or  surprise. 
Thusy  under  the  8  Geo*  1,  c.  2,  a  mortgagee  of  a  lessee 
"^^.y  redeem  a  forfeited  estate  nine  months  after  the  land- 
^^sxi  has  recovered  judgment  against  the  lessee :  O^ReiUy 
^^  Feaiherston  (rf)-  And  where  a  landlord  had,  in  order 
*^  prevent  this  exercise  of  the  right  of  redemption,  made 
^^  agreement  with  the  mortgagee  of  the  tenant,  the  tenant 
niinself  was  allowed  to  come  in  and  redeem:  Kentr. 
^^€3beris  (e).  It  is  part  of  tl|e  law  of  Ireland  that  mort- 
gages must  be  on  the  register.  The  landlord  must  there- 
^x%  know  of  them,  and  he  is  required  by  the  Act  now  in 
^^estion,  to  make  his  demand  on  '^  such  tenants  or  their 

<&)  The  Lord  Chancellor  (Lord  Campbell)  was  prevented  by  a 
^^^eie  domestic  affliction  from  being  present.  Lord  Oranworth  pre- 
sided at  the  hearing. 

(c)  VoL  1,  c.  6.  (e)  3  Ir.  Eq.  Rep.  (Exc.  in 

«)  2  Dow.  &  C.  30.  Eq.),  279. 
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iseo.  assigns ;  *'  and  it  is  only  in  the  event  of  his  1: 
GrALBBAiTB  to  discover  either^  that  his  demand  on  the  {Nrii 
CooFBB.  P^®""  ^  treated  as  sufficient  by  the  Act  (s.  2), 
assignee  is  in  the  situation  of  a  purchaser,  ai 
be  no  doubt  that  the  demand  ought  to  be  n 
alone.  The  word  *^  assignsi**  therefore,  it  is  d 
construed  according  to  its  proper  l^al  signii 
does  not  apply  to  a  mere  under  lessee.  AJl  the  | 
are  assigns,  in  the  proper  meaning  of  that  word,  f 
entitled  to  notice,  and  those  who  have  not  ha 
bound. 

The  case  relied  on  by  the  Court  below  i 
Barrett  v.  Burke  (/).    There  a  renewaUe  leaf 
by  A.  to  JB.,  on  certain  terms.    B.  underlease 
the  same  terms,  covenanting  to  renew  regula 
C.  renewed  with  B.,  but  B.  never  renewed  wi 
representative  of  A.  made  a  formal  demand  o 
fines  due  to  A. :  this  demand  was  neglected, 
held,  under  the  circumstances  which  there  ex? 
had  no  claim  in  equity  for  a  renewal.    Tho 
sion  there  was  against  the  assignee,  there  is 
word  in  the  judgment  of  Lord  Redesdale  tc 
the  person  from  whom  the  demand  is  to  be 
the  mortgagee  in  possession,  and  the  case  t 
the  matter  of  negligence.    John  v.  Arwu 
that  there  must  be  a  distinct  demand  on  i 
signee,  and  that  where  there  is  more  than 
a  demand  on  one  will  not  work  a  forfeit 
And    Lord   Pltmket's   observations  pi 
where  there  was  no  fraud  on  the  part 
whom  the  fines  had  not  been  demand 
suffer  from  the  neglect  of  the  other. 

(/)  6  Dow.  1.  (^)  Lloyd  &  G. 
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ten  (h\  though,  on  the  facts,  the  judgment  was  against  the        I860. 
claim  for  a  renewal,  yet  a  mortgagee,  not  in  possession,    Galbiuitb 
was  treated  as  an  '^  assign."   Indeed,  the  time  for  doubting      Coopsb. 
the  proposition  that  he  is  so,  may  be  considered  as  gone 
by  ever  since  the  case  of  Williams  v.  Bosanqtiet  (i).     Wai' 
kins  y.  Lloyd  (A),  is  to  the  same  effect  as  the  other  Irish 
cases.  Toumley  ▼.  Bond,  before  Lord  Chancellor  Sugden  (/), 
shows  that  where  a  lease  of  this  kind  has  been  put  in  settle- 
ment, the  interests  of  all  the  parties  are  to  be  consulted, 
and  that  one  is  not  to  suffer  for  the  default  of  another. 
The  cJise  of  Orr  v.  LUtlewood  {m)  has  followed  the  present 
C&9C,  but  then  it  does  not  appear  whether  there  was  in  that 
c&se  a  legal  assignment  or  not,  or  none  at  alL 

Xord  Chancellor  Brctdy  said,  ^^  the  mere  circumstance 
oF  an  outstanding  legal  estate  being  vested  in  a  party,  un- 
q^^estionably  does  not  make  him  the  proper  person  to  serre 
w^^  notice,''  and  he  referred  to  Smith  v.  Shannon  (n), 
^vi^bere  it  was  held»  that  the  assignee  of  an  insolvent  not  in 
possession,  was  not  an  ^'  assign,"  within  the  meaning  of  the 
T'^nantry  Act,  from  whom  a  demand  of  renewal  fines 
*l^onld  be  made.  The  principle  was,  that  the  demand  was 
'^^^t  good,  as  it  was  not  made  on  the  heir-at-law  of  the  in- 
*^^lvent  But  that  was  practically  overruled  by  a  decision 
^*"  this  House  in  Rochfort  v.  Battersby  »(o).  It  does  not 
^I^pear  that  this  latter  decision  was  presented  to  the  notice 
^^  Lord  Chancellor  Brady. 

The  covenants  in  the  morgage  make  no  difference.  There 
•^  the  ordinary  covenant  by  the  mortgagor  that  he  will,  as 
^^  tlen  as  the  lives  drop,  pay  the  renewal  fines,  and  obtain  a 
^^newal,  or  concur  with  the  mortgagee  in  all  lawful  acts  for 

(*)  1  Ir.  Eq.  Rep.  338.  (J)  4  Dru.  &  War.  240. 

(0  I  Brod.  &  Bing.  238.  (m)  8  Ir.  Ch.  Rep.,  N.  S.,  348. 

\h)  Hayes  &  Jones  (Esc.  Ir.),  (n)  3  Ir.  £q.  Rep.  452. 

^^.  (o)  2H.  L.Ca8.388. 
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I860.  this  purpose.  This  does  not  free  the  landlord  from  the 
Galbraith  performance  of  his  duty  to  make  the  demand,  nor  does  it 
Cooper.  constitute  the  mortgagor  the  agent  of  the  mortgagee  for 
the  purpose  of  obtaining  the  renewals.  It  is  said  that  he 
must  be  so,  for  that  if  the  mortgagor  had  renewed  the 
mortgagee  would  have  had  the  benefit  of  the  renewal,  but 
the  same  argument  applies  to  joint  tenants.  Yet  it  has 
been  expressly  held,  that  the  default  of  one  joint  tenant 
does  not  deprive  another  of  his  right;  John  y.  Armr 
strong  (p). 

By  the  terms  of  the  statute,  the  Court, ''  on  adequate  com- 
pensation," is  to  relieve,  '*  if  no  circumstance  of  fraud  be 
proved  against  such  tenants  or  their  assigns/'  or  unless 
a  demand  has  been  made  and  payment  of  the  fines  refiised 
or  neglected.  There  has  been  no  demand  here  on  the 
mortgagee,  who  is  the  only  proper  person  on  whom  the 
demand  could  be  made,  and  it  is  not  even  pretended  that 
there  has  been  any  firaud,  so  that  the  case  of  Butler  v. 
Portarlington  (q)  cannot  be  cited  against  the  Appellaat 
As  to  delay,  the  observations  otLord  Redesdale  in  Jackson 
V.  Saunders  (r)  apply  ;  and  as  there  has  not  been  here  any 
such  ''  continued  neglect  as  amounts  to  wilfiil  default,"  the 
Appellant  is  entitled  to  relief. 

The  equity  now  sought  to  be  enforced  is  peculiarly 
known  and  acted  on  in  Ireland,  where  a  lease  with  a 
covenant  for  perpetual  renewal  on  fines  is  considered  Bi 
the  equivalent  of  an  estate  of  inheritance.  Lacon  v. 
Mertins  (s),  shows  that  though  where  the  mortgagor  has 
not  covenanted  to  renew,  the  mortgagee  cannot  compel 
him  to  do  so,  he  may  still  himself  renew  and  charge 
the    mortgagor  with  the   fines,  and  the   same  rule  has 

(p)  Lloyd  &  G.  temp.  Plunket,         (r)  1  Sch.  &  Lefr.  443, 4(» 
392.  2  Dow.  437. 

(q)  1  Dm.  &  War.  20.  (»)  3  Atk.  4. 
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been  applied   in  the  case  of  joint-tenants,  Hamilton  v,        ^^^• 
I^^mntf  (0.  Galbraith 

Sir  H.  Cairns  and  Mr.  Cole  for  the  Respondent: 
TThere  are  four  propositions  here,  any  one  of  which  is 
d^^risive  against  the  Appellant     First,  that  the  tenant  in 
laaJking  an  assignment  by  way  of  mortgage,  does    not 
cesi^e  to  be  the  tenant  within  the  meaning  of  the  statute. 
Seoondly,  that  by  the  Tenantry  Acts  of  Ireland,  whatever 
rxkSLj  be  the  nature  of  the  assignment,  no  assignee  becomes 
so^oh  within  the  meaning  of  the  Act,  till  the  landlord  has 
bajd  clear  and  distinct  notice  of  the  assignment    Thirdly, 
ihjBLt  assuming  the  mortgagee  to  bear  the  legal  character  of 
**  cu»ign  "  within  the  words  of  the  Act,  the  mortgagor, 
being  left  in  possession,  becomes  the  agent  of  the  mort- 
gagee for  the  purpose  of  receiving  notice*    And,  fourthly, 
tbe  omission  by  the  mortgagee,  under  such  circumstances, 
to  give  notice  to  the  landlord,  amounts  to  fraud  within  the 
statute.    The  Act  is  addressed  solely  to  Courts  of  Equity ; 
it  cioes  not  pretend  in  any  respect  to  use  the  language  of 
Courts  of  Law.     In  Equity,  a  mortgagor  is  still  the  owner 
of  the  land  though  he  has  parted  with  the  legal  estate,  and 
l^e  is,  therefore,  the  person  to  pay  the  fine  on  renewal,  and 
^*8  applies  most  strongly  when  the  mortgagor  continues 
^^  possession.   The  mortgagee  is  merely  a  person  who  gets 
^  pledge  for  his  debt,  and,  as  the  statute  is  in  the  altema- 
^ve,  if  the  demand  must  be  made  on  the  mortgagee,  the 
*^*idIord  is  released  from  making  it  on  the  mortgagor. 
*hat  never  could  have  been  intended  in  cases  where  there 
has  not  been  any  previous  notice.    A  tenant  in  possession 
^ould  be  bound  to  pay  his   rent  to  the  mortgagor  if 
"®  had  not  received   express   notice  to  pay  it  to  the 
'Mortgagee,  and  without  such  notice  his  payment  to  the 
(0  1  BaU.  &  B.  199. 
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1860.  mortgJ^or  would  exempt  him  from  all  liability  to  the 
GALBR4ITH  mortgagee.  The  Act  was  made  to  keep  every  thing  cleai 
CooPBB.  ^^^  landlords,  yet  the  doctrine  now  contended  for  woolc 
impose  on  the  landlord,  even  where  there  had  been  im 
change  of  possession,  the  necessity  of  making  inquiries  a 
to  a  change  of  interest  The  covenants  between  the  parties 
by  which  the  mortgagor  binds  himself  to  do  all  that  i 
necessary  to  obtain  a  renewal,  makes  the  mortgagor  tb 
agent  of  the  mortgagee.  There  is  here  no  surrender  fo 
the  purpose  of  renewal ;  the  old  and  the  new  leases  are  con 
current,  otiierwise  there  would  be  an  end  of  the  covenani 
and  the  new  lease  would  invalidate  the  old  one. 

The  service  of  demand  on  the  tenant  in  possession  wa 
suflBcient  In  Fitzsimon  v.  Burton  (if),  it  was  held  tha 
service  in  England  upon  a  servant  of  the  tenant,  at  th* 
house  of  the  latter  was  sufficient ;  and  no  notice  having  beei 
taken  of  the  demand  so  served,  the  landlord  had  a  right  t 
eject.  The  case  of  Butler  v.  Portarlington  (v)  is  applica 
ble  here.  It  was  not  there  meant  that  the  Courts  of  Equity 
will  give  relief  in  all  cases  except  those  in  which  there  ba 
been  on  the  part  of  the  tenant  what  is  ordinarily  caDei 
fraud ;  they  will  not  do  so  where  there  is  fraud  within  th 
meaning  of  Courts  of  Equity.  Negligence  of  this  soi 
comes  under  that  description.  In  Jackson  v.  Saunders  {w] 
it  was  held,  that  the  tenant  had  by  long  neglect  forfeite 
his  right  to  renewal,  and  LordEldon  expressly  declared  {x] 
that  he  would  '^not  go  the  length  of  saying  that  Iod] 
neglect  and  supineness  might  not  amount  to  a  fiuud/'  An 

(ti)  Finlay  on  Renewal,  284.  Referred  to  in  argument  in  Drm 
V.  Dwyer^  1  Dow.  &  C.  134,  where  it  is  said  to  be  ^  not  jet  n 
ported,"  and  substantiaUy  stated,  Sugd.  Law  of  Prop.  c.  iv.  8.  t 
p.  565. 

(r)  1  Dru.  &  War.  20.  (a?)  2  Dow.  45a 

(to)  1  Sch.  &  Lei  443 ;  2  Dow.  437. 
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in     Barrett  y.  Burkey  Lord   Redesdale  treats  (y)  wilful         18G0. 
noglect  in  the  same  manner.  Galbbaith 

The  landlord  here  had  no  notice  of  the  mortgage.  Regis-       Co^xr. 
trsLtion  of  a  mortgage  is  not  notice  for  such  a  purpose^  nor 
is    the  landlord  bound  to  search  the  register  to  know  if 
there  has  been  any  change  of  interest;  and  if  he  did, 
though  he  might  find  some  assignments  registered,  there 
would  be  others  which  were  not  registered.     He  is  entitled 
to  express  notice,  most  especially  where  the  actual  posses- 
sion is  retained  by  the  mortgagor,  and  if  he  does  not 
I'ecciye  such  notice,  he  is  fiilly  entitled   to  treat  the  per- 
son in  possession  as  the  person  to  be  served.    John  v.  J.rm- 
fifr^ong  (z),  does  not  cast  on  the  landlord,  the  duty  of 
ii^qniring  whether  there  has  been  a  change  of  interest,  for 
the  only  question  there  was,  whether  an  objection  by  the 
sub^tenant,  in  conversation  with  the  landlord,  to  pay  the 
fii^es  before  the  head  tenant  had  obtained  a  renewal,  dis- 
pensed with  the  necessity  of  a  formal  demand  of  pay- 
o^ent    On  the  other  hand,  Barrett  v.  Burke  (ja),  Watkins 
▼-   JJayd(Jk)f  Butler  v.  Portarlington(c),  and   Townley  y. 
^€ind{d),  all  show  that  a  service  on  the  tenant  in  posses- 
^^on,  having  an  interest  in  the  lease,  is  sufficient.     Smith 
^*   iSAannon  (e),  does  not  oppose  that  doctrine,  for  there 
^e  person  served  was  merely  the  assignee  of  an  insol- 
vent debtor  ;  and  it  was  held  that  he  was  not  a  person 
h^^ing  an  interest  in  the  lease,  so  as  to  come  within  the 
^nn  **  tenant  or  assign."    And  that  doctrine  has  been 
^^  opted  by  all  the  text  writers. 

Mr.  U.  Palmer  replied. 

O)  6  I>ow.  18.        ^  (h)  Hayes  &  Jones,  882. 

O)  Lloyd  &  G.  ten^.  Plunket,  (c)  1  Dm.  &  War.  20. 

^^^2.  (d)  4  Dru.  &  War.  240. 

Co)  5  Dow.  1.  (e)  8  Ir.  £q.  Rep.  452. 
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1880.  Lord  Cranwortk: 

Galbraitr  My  Lords,  in  this  case  the  fine  was  certainly  demandedf 
CooniR.  ^^^^  Henry  Griffith^  by  the  Respondent,  Cooper^  ^niko  was 
the  person  entitled  to  it  as  lessor,  and  it  was  never  p^d. 
The  only  question  is,  whether  Oriffith  was  the  tenant, 
within  tlie  meaning  of  the  statute,  on  whom  the  demand 
was  to  be  made. 

There  is  no  question  but  that  all  right  to  renewal  on  the 
part  of  Griffith  is  gone.  But  the  Appellant  contends  that 
he,  and  not  Griffith^  was  the  party  entitled  to  renew,  and 
that  as  no  demand  for  the  payment  of  the  fines  was  made 
on  him,  his  right  remains  unaffected. 

In  support  of  his  argument,  the  Appellant  relied  on  the 
well-established  doctrine,  that  an  assignee  by  way  of  mort- 
gage of  a  leasehold  estate,  is  subject  to  all  the  same  lift- 
bilities  as  between  himself  and  the  landlord  or  lessor,  as  aa 
absolute  assignee.      The  demand    contemplated  by  the 
statute  is  to  be  made  (it  was  argued),  on  the  tenant  or  his 
assigns ;  that  is,  on  the  tenant  himself  if  he  has  not  as- 
siged,  or  on  the  assignee  if  he  has.    The  Appellant  con- 
tended that  if  his  ancestor,  Jolin  Galbraiih,  instead  of  a 
mortgagee,  had  been  a  purchaser,  and  if  the  assignment  to 
him  had  not  been  subject  to  any  right  of  redemption,  thea 
he  would  certainly  have  been  the  person   on  whom  the 
demand  ought  to  have  been  made.    And  the  authorities  (it 
was  contended),  show  that  the  circumstance  of  there  being 
a  right  of  redemption  in  the  assignor,  makes  no  difierence 
in  the  rights  and  liabilities  of  the  assignee  and  his  repre- 
sentatives. 

This  reasoning  has  not  convinced  me.  It  is  quite  true 
that  when  a  lessee  has  assigned  his  interest,  whether  in  a 
lease  for  lives  or  a  lease  for  years,  to  another,  the  assignee 
becomes  liable  to  the  lessor  on  all   the  covenants  in  the 
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lease  on  the  part  of  the  lessee,  which  run  with  the  land*         18^ 
And  it  is  also  true  that  this  liability  arises  whether  the    GALBRArrv 
assignment  be  an  absolute  assignment  or  an  assignment       Coopkr. 
by  way  of  mortgage.     There  is  no  doubt  that  in  this  case 
the  Respondent   might  maintain  an  action  agamst  tlie 
Appellant  for  the  rent,  or  for  a  breach  of  any  of  the  cove- 
nants entered  into  by  Griffith,  in  the  lease  of  17th  NoveM" 
bit  1838,  which  are  covenants  running  with  the  land.    But 
that  is  not  the  point  for  our  decision.     The  question  is, 
not  what  are  the  Appellant's  legal  liabilities  as  assignee  of 
the  lease,  but  whether  he  was  the  particular  person  from 
whom  the  Respondent,  as  lessor,  ought  to  have  demanded 
the  renewal  fine,  in  order  to  free  himself  from  the  equita- 
ble obligation  of  granting  a  renewed  lease. 

In  considering  this  question,  it  must  be  borne  in  mind 

that  tbe  statute  was  not  intended  to  introduce  a  new  law, 

but  rather  to  sanction  that  which  had  long  been  acted  upon 

as  being  the  law,  and  to  make  more  clear  the  rights  both 

^f  landlords  and  tenants  on  this  subject  of  renewal.    I'he 

statate  is  evidently^  and  in  its  whole  framework,  addressed 

^lely  to  Courts  of  Equity.     Those  Courts  are  directed,  in 

iaogoage  of  a  very  general  and  popular  character,  to  relieve 

^ants  and  their  assigns  against  lapse  of  time.     This  can 

<^y  be  done  by  granting  to  them  specific  performance  of 

^*^eir  covenants  for  renewal^  though  the  legal  rights  under 

^ose  covenants  may  have  expired  by  lapse  of  time.     But 

^'^QQ  the  Legislature,  considering  that  the  obligation  thus 

^^posed  on,  or  rather  recognised  as  existing  in.  Courts  of 

Equity,  if  left  without  restriction,  might  act  unfairly  oa 

^^xidlords,  qualified  the  generality  of  the  enactment  by  say- 

^*^  that  it  shall  not  apply  to  cases  where  the  landlord  has 

^^manded  the  fine  from  the  tenant  or  his  assigns,  and  pay- 

*^ent  has  been  refused  or  unreasonably  delayed.     In  sucli  a 

^^se  the  statute  affirming  or  sanctioning  the  right  of  the- 

VOL.  VIII.  z 
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1860.  tenant  does  not  apply.  The  Legislatare  evidently  intended 
Galbraith  to  enable  the  landlord,  by  his  vigilance,  to  secure  himself 
0^^  against  the  conduct  of  the  tenant,  whose  interest  it  would 
be  to  delay  the  renewal  as  long  as  possible.  The  pro?iaioQ 
was  in  tmtli  but  a  statutable  recognition  of  the  principles 
which,  if  there  had  been  no  statute,  would  have  guided,  or 
ought  to  have  guided,  the  Courts  in  enforcing  the  equitr 
able  right  of  the  tenant. 

In  considering  the  question,  therefore,  whether,  when  the 
tenant  has  assigned  his  whole  interest  by  way  of  mortgage, 
but  has  been  suffered  to  remain  in  possession  without 
notice  of  the  mortgage  to  the  landlord,  the  demand  referred 
to  in  the  statute  ought  to  be  made  on  the  tenant  or  his  mort- 
gagee, it  will  be  right  to  consider  what  the  Court  would 
have  expected  of  the  landlord,  on  general  principles  of 
equity,  independently  of  the  statute.     In  such  a  case 
there  cannot,  I  apprehend,  be  any  doubt  that  if  the  faind- 
lord,   on  discovering   that  a  life  had  dropped,  had  ap- 
plied to  his  lessee  in  possession  to  renew,  and  he  had  re- 
fused, or,  which  would  be  the  same  thing,  had  unreason- 
ably delayed  to  pay  the  fine,  the  Court  would  never  after- 
wards have  listened  to  any  farther  application  for  a  renewaL 
The  mortgagee  would  have  had  no  ground  of  complaint,  for 
it  was  his  ovm  folly  or  laches  not  to  give  notice  of  hbtitl^ 
to  the  landlord.    The  language  of  the  Court  would  have 
been,  that  by  leaving  the  mortgagor  in  possession  as  appa-- 
rent  owner,  without  intimation  of  any  change  of  title,  he 
must  be  considered  to  have  authorised  the  landlord  to  con*^ 
tinue  to  deal  with  him  as  his  tenant 

And  without  going  the  length  of  saying  that  in  these  cir^ 
cumstances  the  mortgagor  in  possession  would  be  the 
agent  of  the  mortgagee,  I  think  it  clear  that  on  general 
principles  the  Court  would  not  allow  the  mortgagee  to  sa}v 
as  between  himself  and  the  landlord,  that  he  was  not  bound 
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bj  tbe  dealings  of  the  latter  with  the  mor^agor.    To  per*        I860, 
mtt  this  would  be  to  permit  the  mortgagee  to  do  what,  if  Galbrjlou 
it  did  not  actually  amount  to  a  fraud,  would  have  all  the      Cooraa. 
iD  eoQsequences  of  a  fraud,  on  the  landlord. 

If  this  would  have  been  the  doctrine  of  a  court  of  equity, 
independently  of  the  statute,  we  may  safely  take  that  doc- 
trine as  our  guide  in  interpreting  the  language  of  the 
statute.  We  may  safely  conclude,  when  the  Legislature 
speaks  of  a  demand  on  the  tenant  or  his  assigns,  that  a 
demand,  as  in  the  present  case,  on  the  lessee  himself,  to 
whom  the  demise  was  made,  and  who  has  remained  in 
possession  as  apparent  owner,  in  a  case  in  which  the  party 
making  the  demand  had  no  notice  of  a  mortgage,  is  well 
made,  and  that  no  subsequent  claim  for  renewal  can  be  set 
up  by  the  mortgagee. 

In  thas  holding,  we  are  doing  no  injustice  to  any  one ; 
for  the  mortgagee  can  always  protect  himself  by  giving 
notice  of  the  assignment  to  the  landlord.  Whether,  in 
case  of  notice  so  given,  it  might  not  be  necessary  for 
the  landlord,  in  order  to  foreclose  the  right  of  renewal,  to 
make  demand  on  the  mor^agor,  as  well  as  on  the  mort- 
g^ee,  it  is  not  necessary  for  us  to  decide.  Certainly,  both 
mortgagor  and  mortgagee  would  in  such  a  case  have  an 
interest  in  the  renewal.  And,  considering  that  the  mort* 
g^ee,  in  case  his  security  was  ample,  might  often,  con- 
sistently with  his  own  safety,  take  no  notice  of  the  demand, 
mid  80  the  interests  of  tbe  mortgagor  might  be  materially 
pnjudiced,  it  would  not,  I  think,  be  unreasonable  to  hold 
<m  general  principles  of  equity  that  in  such  a  case  the  de- 
mand, in  order  to  bar  the  right  of  the  tenant,  must  be 
'mde  on  both.  I  see  nothing  in  the  statute  to  prevent  such 
*Q  application  of  its  enactments ;  that,  however,  is  not  the 
<^  now  before  the  House,  for  here  the  landlord  had  no 
i^otice  of  the  mortgage. 

Z2 
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1860.  I  do  not  forget  the -ailment  at  the  bar  that  the  mort— 

Galbraith  gage  might  have  been  knpwn  to  the  landlord  if  he  had 
Cooper.  searched  the  register.  It  is  a  sufficient  answer  to  say  tha^ 
the  register  is  not  notice  of  the  documents  it  contains,  and^ 
the  landlord  was  under  no  obligation  to  search  it.  Besides  ^ 
as  was  truly  observed,  it  is  not  necessary  to  the  validity  (^-l 
a  mortgage  that  it  should  be  registered.  A  mortgagee  b^ 
assignment  from  the  tenant  whose  mortgage  is  not  regi^« 
tered,  comes  within  the  description  in  the  statute  of  e^^] 
assign  of  the  tenant  equally  with  one  whose  security  is 
registered. 

Several  authorities  were  cited  by  the  Appellant,  but 
none  of  them  supports  his  argument.    The  three  cases  re- 
ported in  Dow's  Reports,  and   which  were  decided  on 
appeal   to  your  Lordships  when   Lord   Eldon  held  Ibe 
Great  Seal,  and  Lord  Redesdale  assisted  in  advising  the 
House,  namely,  Jackson  v.  Saunders  {f\  Utountnorris  r* 
White  (g)f  and  Barrett  v.  Burke  (A),  all  turned  on  the 
question  whether  the  conduct  of  the  tenant  had  or  had  not 
been  such  as  to  amount  to  culpable  delay,  and  so  to  ex- 
clude him  from  the  benefit  of  the  statute.  In  none  of  theni 
was  there  any  question  similar  to  that  now  before  your 
Lordships,  that  is,  on  whom  the  demand  of  the  landlord 
ought  to  be  made.    The  same  thing  may  be  said  of  the 
late  case  of  Trant  v.  Dwyer  (i),  decided  when  Lord  ijfurf- 
hurst  was  Lord  Chancellor. 

The  case  of  Tawnley  v.  Bond  (k)  was  decided  by  Sir 
Edward  Sugden  on  the  ground  that  the  tenant  had  been 
guilty  of  gross  and  wilfiil  neglect  in  not  renewing,  within  a 
reasonable  time  after  demand  made  by  the  landlord.  In 
that  case  there  were  some  circumstances  materially  bee^ 

(/)  2  Dow.  437.  (t)  1  Dow.  &  C.  125;  2BL, 

{g)  2  Dow.  459,  N.S.,  11. 

(A)  5  Dow.  1.  (k)  4  Dru.  &  War.  240. 
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ing  on  the  question  now  under  consideration.    There  the         I8C0. 
lease  had,  on  the  marriage  of  the  tenant,  been  assigned  to     Galbraith 
trustees  on  the  usual  trusts  of  a  marriage  settlement,  so       Cooper, 
that  the  tenant,  the  husband,  was  only  equitable  tenant  for 
life*    All  the  demands  calling  for  renewal  were  made  solely 
on  him,  and  it  was  strongly  urged  that  his  neglect,  how- 
ever gross,  ought  not  to  be  allowed  to  prejudice  the  in-" 
ierests  of  the  children.    But  Sir  Edward  Sugden  would 
not  listen  to  this.     He  held  that  the  trustees  ought  to  have 
themselves  been  active,  and  that  the  landlord  was  not 
hound  to  look  to  any  one  as  his  tenant  except  the  husband, 
who  was  the  lessee  in  the  last  renewed  lease.    I  find  it 
impossible  to  distinguish  that  case  from  the  present ;  for 
the  proposition  that  there  is  anything  peculiar  in  the  cha- 
racter of  a  tenant  for  life,  more  especially  an  equitable 
tenant  for  life,  making  a  demand  on  him  good  for  any 
other  reason  than  that  he,  by  reason  of  his  possession,  is 
the  person  whom  the  landlord  was  fairly  justified  in  treat- 
ing as  the  tenant,  cannot  certainly  be  maintained. . 

The  Court  of  Exchequer  in  Ireland  acted  on  a  similar 
principle  in  the  case  of  Watkins  v.  Lloyd  (/),  where  it  was 
held  that  a  demand  on  a  tenant  in  tail  in  possession  was 
good  notwithstanding  a  prior  subsisting  interest  of  a  sub- 
stantial character  in  the  trustees  of  a  term. 

I  do  not  think  it  necessary  to  refer  in  detail  to  the  other 
^^s^  which  have  been  cited  from  the  Iiish  Reports,  John 
^»  AriAstroug  (//<),  Wallace  v.  Patten  (n),  and  Smith  v. 
Shannon  (o).  it  is  sufficient  to  say  that  none  of  them  sup- 
ports the  proposition  for  which  the  Appellant  contends.  They 
^e  all  consistent  with  what  I  believe  to  be  the  true  prin- 
ciple in  these  cases,  namely,  that  where  the  landlord  has 

(0  Hayes  &  Jones,  832.  («)  I  Ir.  Eq.  Rep.  338. 

(«)  Lloyd  &  G.  Ump.  Plunket,         (0)  3  Ir.  Eq.  Rep.  452. 
392. 
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1860.        no  notice  of  any  assignment  by  his  tenant,  the  demand 
Oalbraith    which  he  must  make,  in  order  to  exclude  the  operation  of 
Coopuu      ^^^  statute,  is  well  made  if  it  is  made,  as  it  was  made  here, 
on  the  lessee  himself  in  possession. 

On  these  grounds,  then,  I  shall  move  your  Lordships  to 
aflSrm  the  judgment  below,  and  to  dismiss  this  appeal  with 
costs. 

My  Lords,  before  I  sit  down,  I  think  it  right  to  say,  that;^ 
having  communicated  with  my  noble  and  learned  fiienc^ 
Lord  Kingsdowriy  who  is  not  able  now  to  be  present,  b^^ 
has  authorised  me  to  say  that  he  concurs  entirely  in  tl^^ 
view  of  the  case  which  I  have  submitted  to  your  Lordship^ 
and  in  the  result  at  which  I  have  arrived. 

Lord  Wensleydale: 

My  Lords,  I  concur  with  my  noble  and  learned 
in  advising  your  Lordships,  that  the  decretal  order  of 
Lord  Chancellor  of  Ireland  is  right,   and   ought  to 
affirmed. 

The  material  question  in  the  case  is,  whether  a  dennQc:^ 
made  by  the  assignee  of  the  lessor  after  a  life  had  droppe&^ 
and  which  demand  was  not  complied  with,  was  suffidev^ 
to  deprive  the  tenant  or  his  assigns  of  the  right  to  b^ 
relieved  under  the  said  clause. 

I  am  clearly  of  opinion,  that  the  demand  under  ihe 
circumstances  was  sufficient  The  Act  provides,  that  ik 
demand  of  the  renewal  fines  should  be  made  from  "tk 
tenants  or  their  assigns."  According  to  the  literal  bdet' 
pretation  of  the  words,  it  might  be  made  on  either  <»ieor 
the  other;  and  then  the  demand  made  on  the  tenant  in 
this  case  would  be  quite  sufficient  to  deprive  both  of  Hut 
statutory  right  to  relief.  But  I  think  this  constmctioi 
cannot  be  put  on  the  Act ;  it  cannot  be  meant  to  give  Ik 
lessor  an  option  to  demand  from  either  the  one  ortk 
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other.    I  entertain  no  doubt  that  a  demand  ought  to  be        I860. 
on  that  person  who,  as  between  the  lessor  and  the  parties    Galbbaith 
claiming  under  the  lease,  the  lessor  would  reasonably  con-      Coopeb. 
ader  as  the  person  entitled  to  ask  for  a  renewal,  and  who 
ought,  therefore,  to  pay  the  renewal  fines.    Now,  he  had 
a  right  to  look  to  the  tenant  as  entitled  to  renew  until,  not 
only  an  assignment  had  taken  place,  but  until  he  had  notice 
of  that  assignment    The  assignment  from  a  lessee  to  an 
assignee,  or  from  one  assignee  to  another,  is  a  fact  lying 
whdiy  within  the  knowledge  of  the  lessee  or  assignee,  and 
until  notice  of  that  assignment  to  the  lessor  he  has  a  right 
to  consider  the  original  lessee  as  his  tenant.    According 
to  the  rule  of  pleading  at  common  law  whenever  an  assign- 
ment of  a  lease  to  another  would  constitute  a  defence  to 
an  action  on  the  covenant  or  the  lease,  such  notice  should 
he  averred,  and  good  sense  is  the  foundation  of  that  rule. 
In  this  case  it  is  not  pretended  that  the  Appellant,  the 
.mortgagee,  ever  gave  notice  of  his  title  as  assignee  to  the 
Respondent     It  is  not  pretended  that  the  Respondent 
^  knowledge  of  that  assignment  before  his  demand.    If 
the  mortgagee  had  taken  possession,  that  would  have  been 
sufficient  notice  to  the  lessor;  for  possession  is  prima  facie 
^dence  of  title  to  the  estate ;    and  as  that  possession 
^ould  be  presumably  known  to  the  lessor,  it  would  be 
^tice  of  the  assignment    And  aflter  such  notice,  the 
'^86or  would  have  to  look,  in  the  first  instance,  to  the 
^^Bigiiee  for  payment  of  rent  and  renewal  fines. 

I  am  of  opinion,  therefore,  that  in  this  case  the  Respon- 
dent did  all  that  could  be  required  of  him,  in  order  to 
defeat  the  statutory  right  to  relief,  by  a  demand  on  the 
^^nant  who  was  in  possession.  He  was  not  bound  to  do 
**iore.  He  veas  not  to  look  for  any  other  person  to  pay 
^Uitil  he  knew  that  some  one  else  was  liable  as  assignee  of 
^U  the  interest  of  the  lease,  and  until  he  knew  also  who 

z  4 
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that  person  was ;  for  no  doubt  that  is  the  meaning  of  the 
term  ''  assignee "  in  the  statute,  as  Lord  Redesdale  said 
in  Barrett  v.  Burke  (p).  Where  there  is  such  an  assign, 
and  the  lessor  has  such  notice  of  him,  he  must  make  thi 
demand  on  him.  And  on  a  close  examination  of  the 
Tenantry  Act,  and  a  careful  consideration  of  the  pecoliai 
language  used,  it  favours  the  idea  that  the  assign  is  f 
person  of  whom  the  lessor  has  notice.  For  it  seems  as  i 
it  was  intended  to  provide,  not  for  the  want  of  knowledge 
who  was  the  tenant  or  assignee,  but  for  the  want  of  dis 
covering  where  the  tenant  or  the  assignee  was,  so  as  to  be 
able  to  make  a  demand  upon  him.  Indeed,  it  is  di£Bciili 
to  suppose  a  case  in  which  he  did  not  know  who  hii 
orignal  tenant  was,  and  who  the  tenant  and  assignee,  wbc 
are  put  on  the  same  footing.  I  find,  however,  that  Lon: 
Plunhet,  in  the  case  of  Smith  v.  Shannon  (q),  puts  a  diflSsren 
construction  on  this  clause,  and  considers  that  it  applies  tx 
all  cases  where  the  lessee  or  assignee  is  unknown.  Anc 
this,  which  I  have  mentioned  as  being  the  more  correc 
interpretation  of  the  words,  may,  therefore,  be  wrong.  Ba 
it  makes  no  difference  in  the  case,  as  I  take  it  to  be  clea. 
that  the  lessor  is  not  to  take  any  notice  of  any  person  o 
assignee  of  whom  he  has  no  knowledge,  express  or  im 
plied.  There  is  certainly  nothing  which  calls  upon  him  t 
take  a  journey  to  Dublin  to  inspect  the  register,  or  whid 
would  make  his  position  different  in  a  county  or  kingdoc 
where  there  was  a  register  from  what  it  would  be  in  on 
where  there  was  not 

In  this  view  of  the  case,  it  is  unnecessary  to  say  any 
thing  upon  the  other  questions  which  have  been  discussec 
at  your  Lordships'  bar.  I  do  not  mean  to  intimate  any 
difference  of  opinion  fi-om  that  expressed  by  my  noble  and 


(p)  5  Dow.  20. 


(q)  3  Ir.  £q.  Rep.  452. 


CASES  IN  THE  HOUSE  OF  LORDS.  335 

learned  friend.     When  the  assignment  is  only  by  way  of        *«60. 
mortgage^  and  notice  is  given  of  that  assignment,  it  may  not    Galbraith 
be  sutBcient  to  make  a  demand  on  the  assignee,  though  the      Coopbb. 
assignment  of  the  legal  interest  makes  him  Uable  to  the 
ccyvenantB  at  law,  Williams  v.  Bosanquet  (r). 

The  whole  interest,  both  legal  and  equitable,  is  not  in 
him,  and  demand  on  the  tenant  as  well  as  his  assignee  may 
be  necessary,  which  would  not  be  the  case  if  the  entire  in- 
terest, legal  and  equitable,  had  been  assigned.  Nor  need 
it  he  decided  whether  the  mortgt^or  was  agent  for  the 
mortgagee  so  as  to  make  a  demand  upon  him  a  demand 
on  the  mortgagee.  Nor  need  anything  be  said  upon  the 
question  whether,  if  there  were  several  assignees  of  divided 
shares,  or  assignees  as  joint  tenants,  or  tenants  in  common 
of  the  whole  estate,  and  the  lessor  had  notice  of  such 
assignment,  a  demand  from  one  would  be  a  demand  from 
^9  though  it  would  be  a  very  reasonable  course  to  make 
such  a  demand.  Nor  need  any  observation  be  m^de  as 
to  the  Appellant  having  disqualified  himself  from  ob- 
^iiing  relief  by  fraud,  nor  upon  some  of  the  questions 
discussed  in  the  case  of  Smith  v.  Shannon  (5).  It  is 
9Uite  enough  for  the  decision  of  this  case  to  say,  that 
^^  lessor  may  put  an  end  to  the  claim  for  renewal  by  a 
demand  on  the  tenant,  if  he  has  no  notice  or  knowledge  of 
^€  assignment  to  another. 

Lord  Chelmsford: 

The  question  is  whether  a  mortgagee,  by  assignment 
^f  a  lease  for  lives  renewable  for  ever,  who  is  not  in  pos- 
^^ssion,  and  has  not  given  notice  of  his  mortgage,  the  mort- 
gagor continuing  his  possession  in  the  same  manner  as 

(r)  1  Brod.  &  Bing.  238.  («)  3  Ir.  Eq.  Rep.  452. 
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1860.        before  the  mortgage^  is  an  assignee  upon  whom  a  de 
Galbkjlith    mand  of  the  fine  for  renewal  ought  to  be  made  under  th 

CooPBB.      ^^'**  Tenantry  Act 

From  the  wording  of  the  first  section  of  that  Act,  i 
would  appear  that  the  Legislature  had  in  view  only  the  cas 
of  the  tenant  remaining  in  possession,  or  of  an  assignee  < 
the  tenant  to  whom  the  possession  as  well  as  the  title  ha 
been  transferred ;  because  it  supposes  the  demand  to  I 
made  upon  the  person  bound  to  pay  the  fine,  whose  n 
fiisal  or  n^lect  to  pay  within  a  reasonable  time,  deprive 
him  of  his  claim  to  relief.  And  this  same  view  is  carrie 
out  in  the  following  section,  which  provides  that  where  di 
landlord  shall  find  any  difficulty  in  discovering  his  tenan 
or  the  assignee  of  his  tenant,  the  demand  of  the  fine  is  i 
be  made  upon  the  lands  from  the  principal  occupier,  as  i 
he  was  the  person  pritnd  fade  liable  to  pay  the  fine,  an 
to  whose  benefit  the  renewal  would  enure.  Although  ai 
assignment  of  the  lease  by  way  of  mortgage  makes  Ac 
mortgagee  an  assignee  at  law,  and  so  liable  to  the  rent  and 
covenants,  yet  he  is  not  in  receipt  of  the  rents  and  profits 
which  are  received  by  the  mortgagor,  whether  remaimng 
in  possession  of  the  land  or  having  underlet  it  to  an  occo- 
pying  tenant.  The  mortgagor  is  primarily  interested  in 
the  renewal  by  his  equity  of  redemption,  and  is  the  poper 
person  to  pay  the  fine.  And  therefore  if  it  were  necesiaiy 
to  decide  upon  whom  the  demand  ought  to  be  made  where 
the  landlord  has  notice  that  the  tenant  has  mortgaged  his 
interest,  I  should  be  disposed  to  think  that  it  might  still 
be  proper  to  make  it  upon  the  mortgagor.  But  if  diere  is 
any  doubt  upon  this  point,  I  think  none  can  &irly  arise 
where  the  mortgagee  gives  no  notice  of  his  mortgage,  and 
leaves  the  mortgagor  in  the  same  possession  of  the  laod 
as  before.    The  landlord,  before  he  makes  a  demand  of 
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the  fine,  cannot  be  bound  to  inquire  whether  the  lease  has        }^' 
been  assigned,  but  is  entitled  to  assume  that  the  former    Galbraith 
state  of  things  continues,  and  that  the  tenant  remains  his       Coopsb. 
tenant  stilL     And  the  mortgagee,  who  knows  the  renew- 
able nature  of  the  interest,  and  that  a  demand  not  com- 
plied with  will  bar  all  equitable  relief,  and  who  chooses 
to  leave  the  tenant  in  statu  quo  and  to  keep  his  own  interest 
oat  of  sight,  may  fairly  be  considered  as  having  agreed 
that  the  mortgagor  shall  continue  tenant  for  the  purpose 
of  the  demand. 

Therefore,  whether  we  regard  the  apparent  continuance 
of  the  same  relation  between  the  landlord  and  his  tenant, 
the  mortgagor,  or  the  acquiescence  of  the  mortgagee  in  the 
mortgagor's  continuing  to  represent  the  interest  in  the  lease, 
in  the  one  case  the  demand  upon  the  known  tenant  would 
be  the  only  possible  one,  and  in  the  other  the  tenant  might 
not  unreasonably  be  considered  as  the  agent  of  the  mort- 
gagee to  receive  the  demand ;  and  in  either  view,  by  a 
demand  upon  the  tenant,  the  intention  of  the  Legislature 
would  be  satifeified. 

I  think,  therefore,  that  the  decree  is  rights  and  ought  to 
he  affirmed. 

Decretal   order  aflBrmed,   and  appeal   dismissed   with 

costs. 

Lords'  Journals,  3  April  I860. 
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May  22. 

^, ^       JoSErn  Somes  and  Others  -    Plaintiffs  in  Error. 

(Jhargefor 
leemnga       The  DIRECTORS  of  the  BRITISH 

ChatuL  Empire  Shipping  Company  -    Defendants  in  Error. 

An  Enforce'  .-  .    i_ 

mmt  of  a      A  person  who  has  a  lien  upon  a  chattel  for  a  debt  cannot,  if  he  keeps 

Lien.  it  to  enforce  payment,  add,  to  the  amount  for  which  the  lien 

Mow^  had        exists,  a  chaise  for  keeping  the  chattel  till  the  debt  b  paid. 
and  received,    i^i^^^  ^^\^  ^  charge  is  made,  and  the  owner  of  the  chattel  gires 
notice  that  he  will  pay  it,  but  that  he  protests  against  the  pay- 
ment, and  will  seek  to  recover  it  back  again,  he  may  maintain  sq 
action  for  money  had  and  received  for  such  a  purpose. 
A  shipowner  desired  to  have  his  ship  repaired*    On  aaklng  a  ship- 
wright for  an  estimate,  he  received  one,  the  last  item  of  which  was 
**  The  cost  of  use  of  graving  dock  for  the  job  will  be  from  120  to 
150  guineas."   The  ship  was  repaired.  When  finished,  the  aoooont 
was  sent  in  with  this  item  included.    No  objection  was  made 
to  this  item,  but  time  was  required  for  payment    The  ahipwz^ 
who  claimed  and  enforced  his  lien  on  the  ship  for  payment,  uiged 
the  removal  of  the  ship,  saying  that  it  was  unnecessarily  occupjii^ 
his  dock,  that  he  had  other  ships  waiting  to  go  in,  and  finaD/, 
that  from  a  certain  day  he  should  charge  21  /.  a  day  for  the  me  of 
the  dock : 
II ELD,  these  facts  did  not  constitute  an  implied  contract  on  the  part 
of  the  shipowner  to  pay  the  additional  charge,  and  that  (having 
paid  it  under  protest)  he  might  maintain  money  had  and  receired 
to  recover  it  back. 


Messrs.  SomeSy  the  Plaintiffs  in  Error  (Defendants  in 
the  original  action)  were  shipwriglits,  and  were  the  owners 
of  a  graving  dock  used  for  repairing  ships.  The  company 
was  possessed  of  several  vessels,  one  of  which,  the  *'  British 
Empire,"  was  in  need  of  extensive  repairs.  The  directors, 
who  were  throughout  represented  by  Mr.  IVUson,  the 
sliip's  husband,  entered  into  a  correspondence  witli  Messrs. 
SomeSy  represented  by  their  general  manager,  Mr.  Prestotif 
as  to  the  terms  on  which  the  ship  could  be  repaired.  In  * 
letter,  dated  2oth  August,  185(3,  Mr.  Preston  stated  the 
general  cost  of  the  required  re])airs,  and  added,  "  The  cost 
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of  use  of  graving  dock  for  the  job  will  be  from  120  to  150 
guineas."  .  •  .  .  "The  above  prices  subject  to  7^  per 
cent  discount  for  cash,  except  dock  dues."  The  ship  was 
sent,  and  the  repairs  were  completed.  The  account  was 
sent  in,  but  there  was  some  difficulty  in  providing  for  the 
payment  of  it  Messrs.  Somes  refused  to  give  up  the  ship 
except  on  payment  A  correspondence  arose  on  this  sub- 
ject. In  a  letter  of  the  15th  November,  1856,  Messrs. 
Somes  said,  "  the  whole  work  is  now  well  nigh  completed, 
and  the  ship  is  occupying  our  dock  to  no  purpose ;  we 
mngt,  therefore,  beg  the  favour  of  an  early  settlement" 
A  mortgage  was  proposed  and  prepared,  but  not  executed. 
On  the  25th  November,  they  wrote  again,  *'  We  also  give 
yon  notice,  that  we  shall  charge  the  owners  of  the  ship 
31 L  per  day  (a)  for  the  hire  of  our  dry  dock  from  the  time 
oor  account  was  delivered  up  to  the  20th  instant"  On 
the  27ih  November,  Messrs.  CotterUl,  the  attomies  for  the 
company,  wrote  to  say,  that  the  letter  of  the  26th  had 
keen  forwarded  to  them,  and  said,  *'  We  of  course  dispute 
Messrs.  Some^  right  to  make  any  such  claim,  and  we  are  in- 
structed by  the  company  to,  and  hereby  give  Messrs.  Somes 
notice,  that  the  company  will  hold  them  responsible  for  all 
damages  consequent  on  the  detentio.n  of  the  ship."  Farther 
correspondence  took  place,  and  on  the  18th  December, 
Messrs.  Cotterill,  on  behalf  of  the  company,  wrote  to  give 
w>tice,  that "  we  are  prejiared  to  pay  you  whatever  sum 
fou  demand,  under  protest,  and  for  the  sole  purpose  of 
obtaining  delivery  and  possession  of  the  said  ship ;  and 
^t  the  company  will  take  such  steps  as  may  be  advised 
^  recover  re-payment  of  such  sum  as  may  be  so  paid,  or 
^y  part  thereof,  as  also  such  damages  as  the  said  com- 


1800. 

SOMBS 

British 
Empirb 

SillPPI.NO 

Company* 


(^)  The  reasonableness  of  this  sum,  as  a  charge,  if  the  company 
'••  liable  to  any,  was  admitted. 
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pany  may  have  sustained,  or  may  hereafter  sustain,  by 
reason  of  your  retention  of  and  refusal  to  deHver  up  the 
said  ship."  The.  account  thereon  demanded  amounted  to 
9,515  2.  8  «.  4cL,  which,  after  discount  taken  off,  was  re- 
duced to  8,816  /.  15  s.  2  d.  This  sum  comprised  a  charge 
of  ^*  Dock  dues,  27th  November  to  29th  December^  VI  at 
21  /.,  567  /."  The  payment  was  made  under  a  protest, 
repeating  the  words  of  the  letter  of  the  22d  December, 
The  ship  was  actually  given  up  to  the  agent  of  the  direo* 
tors  on  the  24th  December.  An  action,  in  the  form  of 
money  had  and  received,  was,  in  accordance  with  the 
notice  in  the  protest,  brought  against  Messrs.  Somes,  The 
facts  were  stated  in  a  case,  and  the  Court  was  to  have  power 
to  draw  all  such  inferences  of  fact  as  to  it  might  seem  fit 
In  Trinity  term  1858,  the  Court  of  Queen'B  Bench  giie 
judgment  thereon  for  the  Plaintiffs  (A).  The  Defendants 
took  the  case  into  the  Court  of  Exchequer  Chamber,  where 
the  judgment  was  affirmed  (c).  Error  was  brought  on  thi» 
judgment  to  this  House. 

Mr.  Montagu  Smith  and   Mr.   7*.  Jones  for  the 

Plaintiffs  in  error  .* 

First,  there  is  here  evidence  of  a  contract  to  pay  for  the 
use  of  the  dock.  From  the  first,  the  Respondents  knew 
that  there  was  to  be  a  special  charge  of  this  sort  In  the 
course  of  the  correspondence,  the  letter  of  the  29th  OcUh 
ber,  announced  that  in  a  few  days  the  vessel  would  be  fit 
to  go  out  of  dock,  and  on  the  Idth  November  Mr.  Prestmij 
on  behalf  of  Messrs.  Somes,  wrote,  "  I  have  some  ship6 
now  waiting  for  the  large  dock."  On  the  14th  Novemkr, 
Mr.  Wilson  proposed  that  the  ship  should  be  allowed  to  go 
to  the  Victoria  Docks,  but  as  the  terms  on  which  that  was 


(b)  1E1.,B1.&EL353. 


(c)  Id.  357. 


CASES  IN  THE  HOUSE  OF  LORDS.  941 

io  be  allowed,  could  not  be  entertained  by  Messrs.  SomeSj  IBGO. 
their  answer  was  that  that  could  not  be  done,  but  they  Somes 
added,  "  The  ship  is  occupying  our  dock  to  no  purpose,  we  Barnsn 
must  therefore  beg  the  favour  of  an  early  settlement"  Empibk 
The  directors,  therefore,  had  ample  notice  that  the  dock  Compaiit. 
room  was  yaluable,and  that  the  occupation  of  it  must  con- 
stitute a  subject  of  charge.  The  continued  occupation  of 
the  dock  was  the  fault  of  the  ship-owners.  Their  con- 
tmning  to  occupy  it  by  leaving  their  vessel  there  must  con- 
sequently be  treated  as  putting  tliem  under  the  liability  of 
paying  for  such  occupation.  And  this  becomes  all  the 
ttrrager  firom  the  distinct  notice  given  in  the  letter  of  the 
S5th  November  that  the  charge  would  be  21  /.  a  day ;  and 
m&ct,  that  charge  was  begun  to  be  made  two  days  after- 
wards. The  mere  protest  against  the  charge,  when  the 
peraoQ  protesting  does  the  very  act  which  gives  rise  to  the 
chaige,  amounts  to  nothing.  It  was  a  reasonable  infer- 
ence of  fact  that  there  was  to  be  a  payment  for  the  use 
of  the  dock  as  long  as  the  ship  remained  there.  To 
make  the  shipwrights  wrongdoers,  the  sum  due  for  the 
work  should  have  been  tendered,  and  the  ship  de- 
oumded.  (Lord  Wenslet/dale,  If  a  tailor  makes  a  suit 
of  dothesy  the  customer  is  to  pay  for  them ;  but  sup- 
poie  he  does  not  pay,  and  the  tailor  keeps  them  in  the 
diop,  is  the  customer  to  pay  for  their  being  kept  there  ?). 
Yes,  if  the  customer  was  informed  from  the  first  that  the 
oocupaticm  of  the  shop  by  the  clothes  was  the  subject  of 
^  charge.  The  shipwrights  had  undoubtedly  a  Uen  on  this 
▼eaad  for  payment  for  the  repairs  done  Scarfe  v. 
Morgan  (d).  It  was  the  duty  of  the  owners  to  take  away 
^  ship  when  the  work  was  finished,  and  as  they  did  not 
^1^  fit  to  perform  that  duty,  knowing  at  tlie  same  time 

(d)  4  Mee.  &  Wels.  270. 
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that  the  occupation  of  the  dock  was  a  subject  of  charg 
they  must  be  deemed  to  have  entered  into  an  implied  co 
tract  to  pay  that  charge  for  whatever  time  they  left  t 
vessel  unnecessarily  occupying  the  dock.  The  paymei 
is  made  under  that  implied  contract,  and  it  cannot  b 
recovered  back.  Lord  Campbell  (e)  said,  that  even  sop 
posing  a  wharfinger  might  claim  a  continuation  of  th< 
warehouse  rent  during  the  time  he  detained  goods  in  th« 
exercise  of  his  right  of  lien,  still  there  could  be  no  such  dais 
here,  "  as  there  was  to  be  no  separate  payment  for  the  nsi 
of  the  dock  while  the  ship  was  under  repair."  That  was 
a  complete  mistake ;  there  was  a  separate  item  mentionei 
in  the  very  first  estimate,  in  which  it  was  said,  ''  the  Q» 
of  the  graving  dock  would  be  from  120  to  150  guineas,' 
and  which  was  charged,  and  the  charge  not  disputed,  i. 
150Z.  That  mistake  being  one  main  ground  of  the  jsdg 
ment,  impeaches  the  j  udgment  itself.  If  nothing  else  ha( 
been  said  there  would  from  that  estimate  alone  have  arisei 
a  strong  inference  that  the  party  using  the  dock,  wbethe 
before  or  after  tlie  repairs  had  been  completed,  thereb; 
entered  into  an  implied  assumpsit  to  pay  for  its  use.  A 
express  consent  to  a  charge  is  not  necessary  to  raise  a 
assumpsit ;  the  law  will  imply  it  in  many  cases,  as  fi 
instance,  in  the  case  of  a  husband  for  necessaries  supplic 
to  the  wife.  Here,  too,  there  was  a  responsibility  on  tl 
party  keeping  the  chattel  to  keep  it  in  safety,  and  sach 
responsibility  cannot  exist  without  an  accompanying  tit 
to  compensation.  In  the  King  v.  Humphery  (/)  such 
claim  as  this  was  allowed  even  against  the  Crown« 

Mr.  Bovill  and  Mr.  Honyman,  for  the  Defendants  i 
Error,  were  not  heard. 


(e)  1  EL,  BL,  &  El.  3G5.  (/)  M'Clel.  &  Yo.  ICep.  173. 


♦  . 


CASES,  IN  THE  HOUSE  OF  LORDS. 

Lord  Cranworth,  after  stating  the  case,  said : 
It  was  admitted^  that  although,  where  goods  are  deli- 
ered  to  have  any  work  done  upon  them,  and  of  course, 
mong  other  things,  a  ship  to  have  great  repairs  done  upon 
t,  the  person  doing  those  repairs  has  a  lien  upon  the  goods 
Tor  the  amount  of  the  sum  charged ;  but  that  is  confined  to 
a  lien  for  the  amount  of  that  sum,  and  the  party  doing 
the  repairs  cannot  add  to  that  lien  a  charge  for  die  use 
of  bis  premises  while  keeping  the  goods,  (in  this  case  the 
ship),  not  for  the  benefit  of  the  shipowner,  but  for  his  own. 
It  most  be  taken  to  be  now  decided,  that  at  common  law 
there  is  no  right  to  such  a  demand ;  and  the  question, 
therefore,  to  be  considered  here  is  this:  Do  the  letters 
which  are  in  evidence,  and  which  constitute  part  of  the 
case,  show  that  there  was  a  special  contract  to  give  such  a 
lien? 

Now  that  is  attempted  to  be  deduced  mainly  from  the 
letter  of  the  25th  Augustj  which  gives  a  sort  of  rough  esti- 
Bate,  and  then  states, "  the  cost  of  use  of  graving  dock  for 
ibejob  will  be  from  120  to  150  guineas;"  and  farther, 
fiom  a  letter  written  on  the  25th  of  November,  after  the 
repairs  had  been  done,  in  which  Messrs.  Somes,  the  per- 
wns  who  had  done  the  repairs,  state,  "  We  also  give  you 
notice,  that  we  shall  charge  the  owners  of  the  ship  21  Z. 
per  diem  for  the  hire  of  our  dry  dock  from  the  time  our 
•ccount  was  delivered."  However,  they  modify  that  after- 
^virds;  they  do  not  charge  it  from  the  time  the  account 
was  delivered,  but  charge  it  from  the  time  when  this  notice 
Wl  been  given. 

It  is  admitted  that  that  sum  would  not  have  been  an 
^oureasonable  sum,  if  it  was  a  matter  in  respect  of  which 
such  a  lien  could  be  claimed;  but,  first,  the  Court  of 
Queen's  Bench  unanimously,  and  afterwards  the  Court  of 
Exchequer  Chamber  unanimously  held,  that  there  was  no 
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such  contract  to  be  inferred  from  anything  that  had  passed 
between  the  parties;  giving,  however,  no  opinioD  as  ta 
what  would  have  been  the  right  of  Messrs.  Somes  if  the^ 
had  claimed  no  lien,  but  had  said  to  the  owners  of  ihm 
ship  when  the  repairs  were  completed,  **  Your  ship  is  &i 
to  be  taken  away;  it  encumbers  our  dock,  and  you  muai 
take  it  away  immediately."     If,  after  that,  the  shipowners 
had  not  taken  it  away,  but  had  left  it  an  unreasonabfe 
time,  namely,  27  days,  occupying  the  dock,  neither  the 
Court  of  Queen's   Bench  nor  the  Court  of  Exchequer 
Chamber  has  expressed  an  opinion  as  to  whether  there 
might  not  have  been,  by  natural  inference,  an  obligatioa 
on  the  part  of  the  owners  of  the  ship  to  pay  a  reasonable 
sum  for  the  use  of  the  dock  for  the  time  it  was  so  impro- 
perly left  there.     But  the  short  question  is  only  this, 
whether  Messrs.  Somes  retaining  the  ship,  not  for  die 
benefit  of  the  owners  of  the  ship,  but  for  their  own  benefit, 
in  order  the  better  to  enforce  the  payment  of  their  demand, 
could  then  say,  "  We  will  add  our  demand  for  the  use  of 
the  dock  during  that  time  to  our  lien  for  the  repairs."    The 
two  Courts  held,  and,  as  I  think,  correctly  held,  that  they 
had  no  such  right. 

But  then,  my  Lords,  a  point  has  been  raised  here, 
which,  if  raised  in  the  Court  below,  does  not  appear  in  the 
report  of  the  judgment,  whether,  supposing  Messrs.  Somes 
had  no  right  to  add  to  their  lien  this  extra  claim  of  567  L 
for  the  use  of  their  dock,  the  shipowners  could,  after  pay- 
ing that  demand,  seek  to  recover  it  back  again,  even 
though  notice  of  their  intention  to  do  so  had  preceded  and 
accompanied  the  payment ;  and  whether,  when  there  was 
an  improper  claim  made,  they  ought  not  themselves  to 
have  found  what  was  the  right  sum,  and  to  have  tendered 
that  in  order  to  make  Messrs.  Somes  (jis  it  was  called  in  the 
argument  at  the  bar)  wrongdoers.      In  my  opinion,  Messrs. 
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Sowtmes  must,  for  this  purpose,  be  considered  wrongdoers  from 
the  Tery  moment  when  they  said,  We  will  not  give  you  up 
yoiiT  ship  till  you  pay  something  ultra  that  which  you  are 
bound  to  pay.  It  does  not  lie  in  their  mouths  to  say,  that 
it  ^^as  wrong  on  the  part  of  the  shipowners  to  pay  a  sum 
demanded  by  themselves,  but  which  they  had  no  right 
to  demand.  It  is  impossible  so  to  contend.  This  point 
does  not  seem  to  me  to  vary  the  case,  and  I  shall  there- 
fore humbly  move  your  Lordships,  that  the  judgment  of 
the  Court  below  be  aflSrmed. 
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Lord  Wemleydalei 

My  Lords,  I  am  entirely  of  the  same  opinion.  Two 
prinopal  points  have  been  made  in  this  case.  The  first  is, 
whether  if  a  person,  who  has  a  lien  upon  any  chattel, 
chooses  to  keep  it  for  the  purpose  of  enforcing  his  lien,  he 
can.  make  any  claim  against  the  proprietor  of  that  chattel 
for  80  keeping  it  No  authority  can  be  found  affirming 
^^Yx  a  proposition,  and  I  am  clearly  of  opinion  that  no 
P^^'son  has,  by  law,  a  right  to  add  to  his  lien  upon  a 
cha.ttd  a  charge  for  keeping  it  till  the  debt  is  paid  ;  that  is, 
^  truth,  a  charge  for  keeping  it  for  his  own  benefit,  not 
for  the  benefit  of  the  person  whose  chattel  is  in  his  pos- 
8®^sion.  That  was  the  opinion  of  all  the  Judges  of  tlie 
Caputs  below,  and  I  think  their  opinion  is  perfectly  right. 

The  second  point  which  has  been  made,  is,  that  from 
*"^  circumstances  of  this  case  there  is  a  contract  to  pay, 
^^t  merely  for  the  repairs  of  the  ship,  but  a  contract  to 
P^y  for  the  hire  of  the  dock  for  so  long  a  time  as  the 
vessel  should  be  there.  Now,  we  are  at  liberty  to  draw 
^^^h  inferences  as  we  think  ought  to  be  drawn  from  the 
facts,  and  I  am  clearly  of  opinion  that  no  such  inference 
*^^  be  drawn  in  this  case. 

The  only  foundation  for  it  is,  that  after  Messrs.  Somes 
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^r.t  tkk  esunate  tjr  the 
aflMoutin^  to  4,296  iL,  the  crjmpanr  iea  a 
thev  w/>Qld  ^.re  the  partknbn  of  vint  diey  womH 
Pjt  each  article.      The  oooipaiiT  s  igfBt   wTite»  to 
^  Your  calculatiofis  to  repair  the  ship  *  Bcitkk 
arid  Sir.  Prt%ion\  letter,  dated  ]6ih,  faaTC  bca  d^ 
before  the  directors,  when  the  suggestion  of  Mr. 
not  to  repair  the  ship  by  contract  V95  dalj 
They  now  request  me  to  ascertain  at  what  price  yon  wooU 
furnL«»h  the  materials  we  shonld  require  tu  complete  the 
rcfiairs,  viz.,  pitch  pine,  veDow  pine,  American  elm,  per 
cubic  feet,  oakum  and  pitch  per  cwt.,  iron  work,**  and  so 
forth ;  and  ^  graving  dock  charges,  when  yon  can  take  her 
in,  depth  of  water  next  week.*'     In  answer  to  that  inqurj 
a  letter  was  written  by  Messrs.  Smmt,  fiom  whidi  it  is 
said  there  is  to  be  implied  a  demand  on  the  part  of  Mesas. 
Somes,  and  a  consequent  contract  for  the  hire  of  the  dock, 
independently  of  the  charge  for  the  repairing  job  for  so 
\im%  a  time  as  the  ship  shall  remain  in  the  dock.     Nofr,  I 
think  it  is  perfectly  clear  that  that  letter  can  imply  no  • 
such  contract ;  the  answer  to  that  inquiry  states,  in  detail, 
the  price  of  American  red  elm,  and  so  on,  and  then  it 
('(includes  thus :  "  The  cost  of  using  graving  dock  for  the 
job  will  be  from  120  to  150  guineas;*'  that  is  to  say, wc 
cannot  calculate  precisely  the  length  of  time  that  it  will 
rrcjuire  to  use  the  dock  for  making  tlie  repairs,  and  there- 
fon;  we  niake  a  sort  of  calculation,  and  the  gross  sum  it 
will  probably  cost  will  be  from  120  to  150  guineas;  tliere 
is  no  statement  that  the  owners  are  to  pay  21 Z.  a  day  fo"" 
the  time  that  the  vessel  shall  remain  there ;  and  it  wouW 
be  (|uite  absifrd  that  if  a  person  employs  another  to  repair 
a  ship,  he  should  be  considered  as  undertaking  to  pay  ^ 
much  a  day  for  whatever  length  of  time  may  be  consumed 
in  making  the  repairs  ;  there  is  nothing  in  any  part  of  the 
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Correspondence  that  leads  to  that  conclusion.  I  am, 
^erefore,  clearly  of  opinion  that  there  is  not  made  out 
l^ere  an  agreement  on  the  part  of  the  company  to  pay 
Messrs.  S<nnes  the  cost  of  the  hire  of  the  graving  dock. 

Then  it  was  objected,  that  there  was  no  particular  time 
at  which  it  can  be  said  that  Messrs.  Somes  were  wrong- 
doers in  refusing  to  deliver  up  the  vessel,    fiut  what  are 
the  facts  here  ?     [His  Lordship  gave  a  summary  of  them.] 
The  additional  sum  thus  charged  and  paid  under  protest 
includes  the  sum  of  567  2.,  to  which  Messrs.  Sornes  had  no 
right  by  common  law,  and  no  right  by  contract  to  demand. 
They  became  wrongdoers  by  that  act.     Therefore,  I  am 
clearly  of  opinion,  that  in  this  case  they  have  made  a 
demand,  which  they  had  no  right  to  make,  for  keeping  pos- 
session of  the  ship  till  their  charge  for  the  dock  hire  was 
paid ;  they  have,  by  these  means,  obtained  money  which 
they  had  no  right  to  obtain,  and  consequently  an  action  for 
mouey  had  and  received  will  lie,  and  the  shipowners  are 
entitled  to  a  verdict. 


1860. 
Somes 

British 
Empire 
Shipping 

CoMPANir. 


Lord  Chelmsford  entirely  agreed. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed, 
^th  costs. 


Lords'  Journals,  22  May  1860. 
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1860.         Henry  Rowbotham,  and  Others  -    Plaintiffs  in  Error. 
June  8,11,19.  WiLUAM  Wilson      -----    Defendant  in  Error, 

Land.         Primd  fo/CM^  the  owner  of  land  is  entitled  to  the  surface  itself,  and 
Surface.  all  below  it,  ex  jtare  ruUura;  those  who  seek  to  derogate  from 

^ff^f^^^j?         that  right  must  do  so  by  virtue  of  some  grant  or  conyeyanoe. 
Howe.  '      ^^®  rights  of  the  grantee  of  the  minerals  depend  on  the  tenn  of  the^ 
Grant.  deed  by  which  they  are  conveyed.     Under  a  grant  of  minerali^a 

Releaee.  power  to  get  them  is  a  necessary  incident. 

In  1770  a  private  Act  of  Parliament  was  passed  to  provide  fin  the 
allotment  of  commons  and  commonable  lands,  &c.  These  lands 
were  described  as  having  mines  under  the  siir&ce.  Commissionen 
were  appointed  to  allot  (having  due  regard  to  the  mines)  accord- 
ing to  the  rights  of  the  various  persons  interested  in  the  landi, 
some  of  which  were  divided  into  small  parcels.  The  Commi»- 
sioners,  by  their  award,  allotted  the  lands,  so  that  some  of  the 
mines  allotted  to  A.  were  situated  under  portions  of  the  land 
allotted  to  B.  The  persons  interested  executed  thia  award,  iHiich 
(reciting  that  thb  mode  of  allotment  had  been  necessary)  contained 
a  clause,  declaring  that  the  proprietors  agreed  with  each  other, 
and  their  heirs,  that  the  lands  so  allotted  should  be  lawfully  hdd 
and  enjoyed  by  the  allottees  without  molestation,  and  without  any 
mine  owner  being  subject  to  any  action  for  damages  on  account  of 
working  and  getting  the  mines,  or  by  reason  that  the  lands  might 
be  ^'  rendered  uneven  and  less  commodious  to  the  occufden 
thereof,  or  by  sinking  in  hollows,  and  being  otherwise  defined  and 
injured  where  such  mines  shall  be  worked  ....  the  seTeni 
proprietors  having  agreed  with  each  other,  and  being  willing  and 
desirous  to  accept  their  respective  allotmenta  in  their  seYeral 
situations  hereinbefore  declared,  subject  to  any  inconvenience  or 
incumbrance  which  may  arise  from  the  cause  aforesaid.''  The 
mines  were  worked  by  A.^  his  assignee,  and  the  sur&ce  of  the  land 
thereby  (but  without  negligence)  injured  : 

Held,  that  whatever  is  the  general  right  in  the  surface  to  support, 
this  clause  in  the  award  operated  as  a  grant  of  a  right  to  distoib 
the  surface  of  the  land,  and  B,,  therefore,  could  not  maintam  an 
action  for  damage  on  that  account. 

Qti.  Whether  this  clause  could  operate  as  a  release  of  the  right  to 
support? 

The  circumstance  that  (some  years  after  the  award,  but  many  mon 
than  twenty  years  before  the  injury  complained  of)  houses  wen 
erected  on  the  land  was  held  not  to  make  any  difference  with  regud 
to  the  relative  rights  of  the  parties  under  the  award. 
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Daniel  Row  both  am  (since  deceased,  and  now  re- 
presented by  the  Plaintiffs  in  Error  as  his  executors)  was 
reversioner  in  fee,  under  mesne  conveyances  from  one  Samuel 
JPears,  of  certain  ancient  houses  and  surface  land  situated  in 
the  parish  of  Bedwortk,  in  the  county  of  Warwick.  He 
brought  an  action  against  the  Defendant  Wilson,  who 
claimed  as  representative  of  one  Henri/  Howlette,  an  allottee 
of  coal  mines,  to  recover  damages  for  injury  done  to  his 
land  and  houses  by  the  working  of  those  mines.  By  order 
of  the  C!ourt  of  Queen's  Bench,  a  case  was  stated.  The 
Case  set  forth  that  in  the  9  Geo.  3  (a),  an  Act  was  passed  for 

(a)  By  that  Act,  cd.,  which  recited  that  there  were  in  the  parish 
of  Bedworth  **  certain  common  fields,  common  grounds,  and  common- 
able lands,"  of  which  certain  persons  therein  named  were  owners,  and 
that  **  the  property  in  the  lands,  &c.,  lies  intermixed  and  dispersed  in 
small  parcels,*'  remote  from  the  houses  of  the  owners,  which  had  been 
foun^  inconvenient  to  them,  it  was  stated  that  they  were  *' desirous  that 
the  said  lands  and  grounds  may  be  specifically  allotted  amougst  them 
in  severalty,  according  to  their  respective  rights  and  interests,"  Com- 
miasionera  were  appointed.  They  were  authorised  to  make  a  survey 
and,  **  after  the  survey,"  to  '*  difide,  ascertain,  and  allot  the  said 
common  fields,  common  grounds^  and  commonable  lands  and  premises 
hereby  intended  to  be  inclosed,"  among  the  several  persons  '*  entitled 
to  or  interested  therein,  either  in  right  of  soil  or  in  any  other  right  or 
interest  whatsoever  ....  with  a  just  regard  to  the  quality,  con- 
venience, and  contiguity  of  situation,  as  well  as  to  the  quantity  of 
the  lands  to  be  assigned  to  each  proprietor,  and  with  a  just  regard  to 
any  mines  or  delphs  of  coal,  lime,  or  stone  supposed  to  be  under  the 
same,  but  subject,  nevertheless,  to  the  rules,  orders,  and  directions 
by  this  Act  prescribed,"  &c. 

^'And  whereas  there  are  lands  supposed  to  have  mines  under 
them,  and  on  that  account  the*^proprietore  may  be  desirous  of  retain- 
ing their  property  therein,  such  of  the  lands  of  the  proprietora  as  the 
Commissioners  i^all  adjudge  to  have  any  valuable  mines  of  coal, 
&c^  under  them,  shall  be  allotted  and  set  out  together,  by  metes  and 
bounds,  in  distinct  lots,  unto  of  for  such  of  the  proprietors  respectively 
as  shall  desire  the  same,  provided  such  desire  shall  be  signified  by 
writing,  &c. ;  or  otherwise  that  there  shall  be  set  out  for  such  pro- 
prietors other  lands  under  which  there  shall  be  supposed  to  lie  mines 
of  equal  value  to  those  which  they  were  respectively  possessed  of 
before  the  passing  of  this  Act ;  and  the  said  Commissioners,  in  allot- 
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dividing  and  enclosing  the  common  fields,  &c.,  of  Bid' 
:ham    worthy  in  the  county  of  Warwick^  and  Commisaioneri 
were  appointed  to  carry  that  Act  into  effect    On  the  list 
June  117 Of  the  Commissioners  made  their  award,  by  whidi 
(among  other  things)  they  allotted  certain  lands  to  one 
Henry  Howlette.    **  And  as  to  the  mines  on  the  eniBXt  of 
H.  Howlette  previous  to  the  inclosure  thereof,  the  same 
not  having  been  requested  to   be  set  out  by  metes  and 
bounds,  we  do  assign,  appoint,  and  allot  unto  the  sud 
H.  Howktte,  in  lieu  thereof,  all  the  mines  of  coal  and 
limestone  under   the   several  allotments  of  land  before 
made  to  him ;  and  also  all  the  mines  of  coal  \mder  the 
allotments  to  Samuel  Pears  ;  and  also  all  the  mines  of  coal 
under  the  turnpike  road,  so  far  as  the  same  ranges  with 
the  outlines  of  his  allotment  on  Beasley*8  Furhmg  and 
Race  Legs ;  and  also  all  the  mines  of  coal  on  another  part 
of  the  turnpike  road,  contained  between  a  line  ranging 


ting  the  said  mine  lands,  shall  make  jast  allowances  between  sneh  of 
them,  the  delphs  whereof  remain  entire  and  unbroken,  and  snch  of 
them  which  have  heretofore  been  open  and  in  part  worked." 

**  When  the  said  Commissioners  shall  have  completed  and  fiiushed 
the  partitions  and  allotments  of  the  said  open  and  common  fields,  com- 
mon grounds,  commonable  lands  and  premises,  according  to  the  tenor, 
true  intent,  and  meaning  of  this  Act,  they  shall  draw  up  an  award, 
which  shall  express  the  quantity  of  acres,  &c^  contained  in  the  add 
common  fields,  common  grounds,  commonable  lands  and  premises  so 
intended  to  be  inclosed,  and  the  quantity  of  each  and  eveiy  part 
which  shall  be  assigned  and  allotted  to  the  several  parties  entitled  to 
and  interested  in  the  same,  and  a  description  of  the  aitnation,  battak^ 
and  boundaries  of  such  parcels  and  allotments  respectively,  and  proper 
orders  and  directions  for  the  fencing,  &c.,  and  also  for  w*%Vipg  and 
laying  out  proper  roads,  &c.,  through  the  same,  and  such  other 
orders,  &c.,  as  shall  be  necessary,  conformable  to  the  tenor  and 
purport  of  tills  Act." 

The  new  allotments  were  to  be  in  bar  of  old  estates,  ''right  of 
soil,  right  of  common,  and  other  rights,  interests,  and  properties 
whatsoever  In,  over,  and  upon  the  said  common  fields^"  &c. 
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with  the  north  outline  of  the  said  estate,  and  a  parallel  line         |^- 
from  the  south  of  Sir  Roger  Newdigate's  tenement  in  Colly    Rowbotham 
Cr€3ftf  for  the  breadth  of  50  links,  on  the  west  side  of  the      WiiioK. 
tunipike  road  against  the  allotment  to  Samuel  Pears,  and 
no    more,  the  residue  on  the  east,  against  the  house  of 
Sanuel  Pears  and  Daniel  Jackson,  being  allotted  to  the 
said  Samuel  Pears/'     And  the  CJommissioners  allotted  to 
P^GTs  ''  all  the  mines  of  coal  under  that  part  of  the  turn- 
pLk.€  road  contained  between  a  line  ranging  with  the  south 
outline  of  his  own  home  close,  and  a  parallel  line  drawn 
fix>mthe  south  end  of  Sir  Roger  Newdigate's  tenement, 
opposite  to  houses  of  the  said  Samuel  Pears  and  Daniel 
Jrmckson,  all  situate  in  Colly  Croft  aforesaid,  for  the  breadth 
of  35  links  on  the  east  side  thereof  adjoining  to  the  home^ 
steed  of  the  said  Samuel  Pears/'  which  the  Commissioners 
adjudged  to  be  equal  in  value  to  the  mines  he  was  pre^ 
viously  possessed  of,  without  being  entitled  to  any  part 
of*    the  mines  under  his  own  allotment  of  land,  which 
l*st-mentioned  mines  were  thereby  allotted  to  H.  How- 
^^tt.    The  award  contained  the  following  clause :   *'  And 
w-li^reas,  in  order  to  preserve  the  convenience  of  situation 
^^   the  allotments  to  the  several  proprietors  interested  in 
^^  said  inclosure  and  division,  it  hath  been  found  neces- 
^^*7  in  some  cases  to  assign  the  mines  under  the  whole  of 
^^Ue  particular  allotments,  and  in  other  cases  part  of  such 
^^ines  to  diflerent  persons  than  those  to  whom  the  allot* 
^^ents  of  the  surface  land  are  awarded,  and  the  several  pro- 
PHetors  parties  to  this  award  are  the  only  persons  interested 
^  the  disposal  of  land  and  mines  under  such  circumstances, 
^hich  said  proprietors,  parties  hereto,  do  by  their  sealing 
^^d  executing  these  presents  {b),  testify  their  acceptance 

{b)  The  pToprietors  of  land  generally  executed  this  award.    Pears 
^d  80,  bat  HowUUe  did  not. 
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1800.  of  their  respective  allotments  in  manner  as  the  same  ar 
RowBOTHjLM  allotted  to  them  as  aforesaid,  and  do  for  themsdre 
Wiuoir.  severally  and  respectively,  and  for  their  several  and  re 
spective  heirs,  executors,  administrators,  successors,  an 
assigns,  utterly  disclaim,  release,  and  disavow  all  rigfal 
title,  interest,  claim,  and  demand,  of,  in,  or  to  anyofth 
mines  under  their  several  allotments,  except  such  or  sac 
part  thereof  only  as  are  hereinbefore  particidarly  mentioDe 
and  described  to  be  allotted  to  each  of  them ;  and  tb 
same  proprietors  do  hereby  for  themselves  severally  tm 
respectively,  for  their  several  and  respective  heirs,  executon 
administrators,  successors,  and  assigns,  covenant,  promise 
and  agree,  to  and  with  each  other,  and  the  heirs,  executon 
administrators,  successors,  and  assigns  of  each  other.  Am 
the  said  mines  so  allotted  under  the  circumstances  aforesak 
shall  or  lawfully  may  for  ever  after  be  held  and  enjoyed  by  A 
respective  persons  to  whom  the  same  are  assigned  accardm 
to  the  true  intent  and  meaning  of  this  award,  and  by  tka 
and  every  of  them  be  worked  and  gotten  accordingly y  wA 
out  any  molestation,  denial,  or  interruption  of  any  Me 
person  or  persons  parties  to  tliese  presents,  and  those  claimin^ 
under  them  respectively,  who  for  the  time  being  are  or  m 
be  owner  or  oumers  of  the  surface  of  the  lands  under  whic 
such  mines  are  situcUe,  and  without  being  subject  or  iiabk  i 
any  action  or  actions  for  damage  on  account  of  working  an 
getting  the  said  mines,  for  or  by  reason  that  the  surface  < 
the  lands  aforesaid  may  be  rendered  uneven  and  less  con 
modious  to  the  occupiers  thereof,  by  sinking  in  hoUowa 
being  otherwise  defaced  and  injured  where  such  mines  ih 
be  worked,  the  said  several  proprietors,  parties  to  tke 
presents  and  interested  in  the  disposal  of  lands  and  mui 
under  the  circumstances  aforesaid,  having  agreed  with  eat 
other  and  being  willing  and  desirous  to  accept  their  respei 
tive    allotments    in    tlieir    several    situations    hereinbefor 
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kclared,  subject  nevertheless  to  any  inconveidence  or  in*        18^« 

rumbrance  which  may  arise  from  the  cause  aforesaid,  so    Rowbotham 

levertheless  as  that  nothing  herein  contained  shall  extend      Wiuson. 

)r  be  constmed  to  extend  to  authorise  or  enable  any  of  the 

parties  for  the  time  being  entitled  to  the  said  mines,  to 

sink  pits  on  allotments  under  which  the  same  are  situate,  for 

the  purpose  of  working  the  said  mines,  without  the  consent 

of  the  then  owners  of  the  surface  of  the  same  allotments 

previously  obtained,  or  in  any  manner  to  dig  or  break  the 

said  surface  without  the  like  consent^'    The  houses  which 

the  Plaintiff  alleged  to  have  been  injured  had  not  been 

erected  till  afler  the  award,  but  were  more  than  20  years 

>ld  at  the  time  of  committing  the  grievances.    The  case 

itated  that  the  mines  had  been  worked  with  care  and  skill, 

ukI  without  negligence. 

On  the  7th  June,  1856,  the  Court  gave  judgment 
'or  the  Defendant  (c),  which  judgment  was,  on  the 
I4th  July,  1857,  affirmed  by  the  Court  of  Exchequer 
Chamber  (d).  The  present  proceeding  in  error  was  then 
aken. 

Mr.  Serjeant  Hayes  and  Mr.  Spinks,  for  the  Plaintiff 
in  Error : 

Some  of  the  Judges  in  the  Court  below  were  of  opinion 
hat  there  was  no  express  nor  implied  authority  to  do  what 
'^  done  here.  That  is  one  of  the  questions  now  raised* 
f  he  authority  of  the  Commissioners  depended  entirely  on 
^he  Act  of  Parliament.  They  were  bound  strictly  to  fol- 
ow  the  Act ;  they  have  not  done  so,  for  they  had  no 
authority  to  separate  the  allotments  of  the  lands  from  the 
^ines  below  them,  and  to  give  to  the  allottee  of  the  mines 
^  right  to  work  them  so  as  to  injure  the  surface  of  the  land, 
^y  so  doing  they  exceeded  their  authority,  and  therefore 

(c)  6  EU.  &  BI.  593.  (d)  8  EU.  &  Bl.  123. 
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^^"         their  award  is  bad ;  Casamajor  v.  Strode  (e),  the  King  v^ 
Row^HAM    Waslbrook  (f). 
Wilson.  It  is  contended  on  the  other  side  that  the  clause  in  the 

award  is  a  covenant  Even  if  so,  the  Defendant  cannot^ 
take  advantage  of  it  The  PlaintiflTs  predecessor  executed 
it ;  the  Defendant's  predecessor  did  not ;  he  was,  there^ 
fore,  at  liberty  to  contest  the  award  till  the  lapse  of  20 
years  had  made  it  valid.  He  merely  accepted  the  land 
and  the  title  to  that  land  which  the  award  gave  him,  and 
nothing  but  what  the  law  necessarily  implies  will  folloi^r 
such  an  acceptance.  The  supposed  covenant  will  not  bind 
the  present  possessor ;  it  is  a  mere  personal  covenant  whicli 
does  not  run  with  the  land,  but  is  a  mere  covenant,  as  ixi 
KeppellvXBailey  (g),  not  to  do  a  certain  thing ;  it  is  a  cove- 
nant not  to  sue,  and  it  is  binding  only  on  the  parties  who 
mutually  executed  it  It  does  not  bind  the  assignee  of  the 
covenantor ;  Spencer*^  case  (A). 

Nor  is  this  clause  in  the  award  a  grant  of  the  right  to 
work  the  mines,  and  to  work  them  even  though  sucb 
working  may  injure  the  surface  of  the  land.  In  the  fir&t 
place,  there  are  no  words  of  grant  in  the  award. 

[Lord  Wensleydak:  There  are  no  particular  word^ 
necessary  for  that  purpose.] 

In  the  next,  such  a  grant  is  void,  for  it  is  destructive 
of  the  thing  itself,  the  land,  out  of  which  the  grant  is  sup^ 
posed  to  be  made.  Besides,  at  the  time  of  executing  the 
award.  Pears  had  no  estate  in  the  allotments,  and  so  had 
no  power  to  make  them  the  subject  of  a  grant ;  nor  at  tha^ 
time  had  Howlette  any  estate  in  them,  nor  did  he  execute 
the  award.  There  can,  therefore,  be  no  estoppel  here,  for 
an  estoppel  must  be  mutual. 

[Lord   Wensleydale :  Pears  took  possession  under  the 

{e)  2  Myl.  &  Keene,  706.  (h)  1  Smith's  Leading  Cases, 

(/)  4  Barn.  &  CIres.  782.  *  30,  and  the  notw,  51)— 63. 

(g)  2  Myl.  &  Keene,  617. 
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award,  and  by  it  entered  into  a  covenant.  That  operates  as        1860. 
a  grant.]  Ro>v3otham 

If  a  man  has  no  interest  he  cannot  make  a  grant ;  though  Wiisow 
he  may  bind  his  future  interests  by  positive  stipulations, 
8till  they  will  not  amount  to  a  grant  Is  there  anything  here 
granted,  and  is  there  any  grantor  ?  Assuming,  for  the  sake 
ofargiunent,  that  the  award  is  good,  Pears  had  only  a  title 
to  Uie  surface,  and  with  it  a  right  to  the  support  of  the  ad- 
jacent strata.  That  right  is  not  in  itself  grantable,  for  it  is 
an  inseparable  incident  to  the  land,  and,  therefore,  cannot 
be  granted  aviay  from  it  SheppardCs  Touchstone  (i). 
There  was,  therefore,  nothing  to  grant 

It  is  a  settled  principle  of  law  that  a  man  is  entitled,  ex 
jure  naturcBf  to  support  for  his  land  from  anything  below 
the  surface,  from  the  subjacent  strata,  and  also  from  the 
adjoining  land. 

[Lord  Wensleydale :  In  all  such  cases,  the  origin  of  the 
right  is  supposed  to  be  in  a  grant  made  when  the  lands 
which  had  belonged  to  one  proprietor  were  by  him  di- 
vided between  two  or  more  other  persons.] 

The  case  of  Humphries  v.  Brogden  (A)  is  upon  this  point 
decisive  in  favour  of  the  Plaintiff.  It  was  there  held  that 
of  conmion  right  the  owner  of  the  surface  is  entitled  to  the 
support  of  the  subjacent  strata,  and  that  if  the  owner  of  the 
minerals  removes  them,  it  is  his  duty  to  leave  sufficient  sup- 
port for  the  surface  in  its  natural  state.  This  right  of  the 
^^riace  to  support  is  not  a  mere  easement,  which  is  some- 
thing  accessorial  to  the  land,  but  is  one  of  the  ordinary  com- 
"^on  law  rights  of  property.  It  is  said  by  Mr.  Justice  Erie, 
^  Monomi  v.  Backhouse  (/)» that  '*  the  right  to  support  is  one 
^f  the  ordinary  rights  of  property,  analogous  to  the  right  to 
^  natural  stream  incidental  to  all  land,  and  not  an  easement 

(i)  C.  12,  p.  239.  (0  E11.,B1.  &  Ell.,  642.    (Now 

(i)  12  Q.  B.  Rep.  739.  on  Error  la  this  House). 
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1800,  or  right  acquired  by  grant  or  otherwise ;"  and  that  opinion 
RowBOTHAM  was  adopted  in  the  judgment  of  the  Court  of  Exchequef 
Wilson  Chamber  (wi).  As  to  the  construction  of  the  alleged  covenant^ 
it  is  clear  that  it  was  not  a  release  of  a  right  of  action,  for  no 
cause  of  action  had  then  arisen  or  might  ever  arise.  It 
was  the  intention  of  the  Commissioners  that  Pears,  in 
taking  the  surface,  took  it  with  this  natural  right  to  sap- 
port  ;  the  clause  to  prevent  him  from  suing,  which  is  so 
much  relied  on  by  the  other  side  for  another  purpose, 
proves  that  intention,  since  it  acknowledges  that,  withoat 
a  covenant  not  to  sue,  he  would  have  had  the  right  to 
sue,  if  by  the  act  of  the  mine  owner  the  support  to  his  land 
was  taken  away. 

Finally :  the  houses  erected  by  the  Plaintiff  have  ac- 
quired by  lapse  of  time  a  title  to  support. 

Mr.  M.  Smith  and  Mr.  FUldy  for  the  Defendant  in 
Error : 

The  right  of  support  here  contended  for  is  not  a  natural 
right  applicable  at  all  times  and  in  all  cases.  Hump/tries  v^ 
Brogden  (n)  does  not  lay  down  that  proposition.  In  thid 
very  case.  Lord  Campbell^  referring  to  that  decision,  said  (o)f 
"  We  there  expressly  guarded  ourselves  against  the  suppo- 
sition that  we  intended  to  lay  down  any  rule  applicable  Uy 
a  case  where  the  primd  facie  rights  and  liabilities  of  th^ 
owner  of  the  surface  of  the  land,  and  of  the  subjacent  strata^ 
are  varied  by  the  production  of  title  deeds,  or  by  othei* 
evidence."  But  whatever  may  be  the  right  it  has  her^ 
been  parted  with.  The  presumption  here  is,  that  as  there  i^ 
a  grant  of  the  mines,  there  is  a  grant  of  the  right  to  us^ 
them.    The  agreement  here  is  clear,  and  manifests  the  restl 

(m)  Ell.,  Bl.  &  EU.  054.  (o)  0  Ell.  &  Bl.  002. 

(n)  12(i.B.  Rep.  739. 
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intentioii  of  the  pa^es,  and  they  accept  their  allotments        i860, 
under  the  conditions,  and  liabilities^  and  covenants  con-   Bowbotham 
taioed  in  the  award.     With  the  full  knowledge  that  the      WiifioN. 
surface  would  sink,  they  made  this  agreement     Putting 
the  houses  on  the  land  afterwards  cannot  affect  it.    This 
is' much  more  than  a  mere  covenant  not  to  sue. 

[Lord  Brougham :  Suppose  it  a  renunciation  of  the  right 
to  support  necessary  to  preserve  evenness  m  the  surface, 
80  far  as  the  ordinary  use  of  land  for  gardening  purposes, 
for  instance,  would  require ;  does  that  imply  a  like  renun- 
ciation for  building  purposes  ?  In  the  former  the  injury 
might  be  inconvenient,  in  the  latter  it  might  be  fatal.] 

That  depends  on  the  intention  of  the  parties,  as  mani- 
fested in  the  deed.     A  man  may  grant  away  the  beneficial 
use  of  the  surface  of  his  land.     He  may  grant  a  right  of 
way  over  his  land,  and  he  may  grant  such  a  right  as  this, 
and  he  may  do  so,  eiUier  by  grant  or  release,  Shepparifs 
Touchstone  (p).     It  is  not  important  that  the  word  grant  is 
not  used,  it  being  the  intention  of  the  parties  that  such 
should  be  the  effect  of  the  instrument,  Goodtitle  v.  Bair 
\      %  (?))  Denison  v.  Holliday  (r),  and   though    the  words 
[      are  words  of  agreement  only,  yet  if  such  is  the  intention  of 
^  parties,  they  may  operate  as  a  grant,  Gak  on  Ease- 
'nents  («),  Nartham  v.  Hurley  {t).    Words  which  in  them- 
^'^es  appear  to  be  only  words  of  reservation,  may  operate 
^  *  gi^t,  Wickham  v.  Hawker  (w).     A  deed  of  convey- 
*^^  roay  operate  as  a  covenant  to  stand  seised  to  uses, 
^^.    Tranmer(v). 
"^r^  was  an  Act  of  Parliament  dealing  with  many  small 

^y   ^2.  y.  Gtmini,  8  Per.  &  D.  531. 

J^)    Oowp.  597.  (0  7  Mer.  &  Wels.  63.    See 

^  }•")    X     HurL    &    Nor.  631 ;  Ewart  v.  Graham,  7  H.  L.  Cas. 

'^^^•^^f).  331. 

^^*)    ^.  46,  quoting  Holfns  v.  (u)  1  El.  &  Bl.  665. 

^^*     ^  Lev.  305.    See  Allan  [v)  2  Wils.  75. 
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18C0.        tenements.    The  Commissioners  had  authority  to  grar»^ 
RowBOTHAM    mines,  and  also  to  grant  the  power  to  work  them,  but  if  &*^ 
WusoN.      ^'^^y  ^^^  authority  to  grant  what  was  reasonable  and  nece^^ 
sary  for  the  exercise  of  that  power.     A  grant  of  this  kind 
was  reasonable,  and  therefore  must  be  held  good,  Rogersv^'^ 
Taylor  (to.)    Some  of  these  tenements  consisted  only  of  ^ 
quarter  of  an  acre  of  land.     If  the  Commissioners  had  no 
power  to  disannex  the  mines  from  the  surface,  there  would 
be  an  end  of  the  power  they  undoubtedly  possessed  to  gran  C 
the  right  to  work  the  mines,  for  it  might  be  impossible  fox* 
each  owner  of  a  small  portion  of  surface  land  to  sinl^ 
shafts,  and  work  the  mines  under  his  land.    It  must  there^ 
fore  have  been  the  intention  of  the  L^slature  that  th^ 
Commissioners  should  have  the  power  to  do  what  they 
have  done.    The  very  necessity  of  the  thing  showed  ihm.t. 
the  Legislature  intended  to  give  them  this  power. 

The  case  of  Keppell  v.  Bailey  {x)  does  not  apply  her^t^ 
for  this  is  a  grant  of  something  arising  out  of  the  land 
itself,  and  inseparably  connected  with  it,  while  there   i^ 
was  only  a  personal  covenant   to  employ  the  produce  of 
the  land  in  a  certain  manner. 

Mr.  Serjeant  Hayes  replied. 

Lord  Wensleydale,  after  stating  the  facts,  said : 

The  question  turns  upon  the  construction  of  the  Act  of 
Parliament,  and  the  award  made  under  it 

It  is  stated  in  tlie  case,  that  the  parcels  to  be  allotted 
were  very  small,  and  that  the  surface  of  the  land  wa^ 
allotted  to  one  set  of  proprietors,  and  the  coals  below  to 
another  set  Then  there  is  executed  a  covenant  by  all  tlie 
parties  to  the  award.  (His  Lordship  read  it.  See  antey  35I.) 

(w)  1  Hurl.  &  Norm.  706.  (a?)  2  MyL  &  K.  517.  J 
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The  Court  of  Queen's  Bench  was  of  opinion  upon  this         i860, 
rase,  that  the  Plaintiff  was  without  remedy,  and  that  the    Rowbothah 
defendant  was  entitled  to  judgment     A  writ  of  error  was      Wimon 
irought  to  the  Court  of  Exchequer  Chamber;  the  learned 
udges  there  were  divided  in  opinion,  the  majority  affirming 
he  judgment  of  the  Court  of  Queen's  Bench ;  the  mino- 
i-^  consisted  of  Mr.  Justice   Cresswell,  and   Mr.  Baron 
F^itsoriy  who  were  of  opinion  that  this  was  merely  a  cove 
BUQt,  and  that  as  a  covenant   it  could  not  operate  as  a 
rcuity  and  also  that  as  a  covenant  it  could  not  operate  as 
x-«lease  of  damages,  because  damage  had  not  been  sus- 
lAxied. 

1  am  of  opinion  that  the  judgment  of  the  Court  of 
scchequer  Chamber  affirming  that  of  the  Court  of  Queen^s 
^snch  is  right,  and  I  advise  your  Lordships  to  affirm  it 

3t  is  unnecessary  to  discuss  several  of  the  questions 
Lcule  in  the  elaborate  arguments  at  your  Lordships'  bar. 

"Whether  the  right  to  the  support  given  by  the  land  below 

>  -the  land  of  the  owner  of  the  surface,  when  the  strata  belong 

>  different  persons,  is  properly  to  be  called '' an  easement," 

s    it  is  by  Mr.  Oak  in  his  excellent  Treatise  on  Ease- 

cients  a  "  natural  easement,"  or  whether  it  is  to  be  termed 

I  ^^  right "  ex  jure  natura  to  that  support,  or  whether  the 

o'^^ner  of  the  surface  has  merely  a  right  to  enjoy  his  own 

tand  m  its  natural  state  and  condition,  with  a  right  of  action 

against  the  owner  of  the  land  adjoining  or  subjacent,  when 

the  act  of  his  neighbour  does  him  an  injury,  are  questions 

inamaterial,  as  it  appears  to  me,  to  the  decision  of  this 

ctoe ;  though  the  last  proposition  appears  to  be  fully  esta- 

Wishedby  the  judgment  of  the  Court  of  Exchequer  Cham- 

^f  in  the  case  of  Banomi  v.  Backhouse  (y).     And  it  was 

(y)  El.,  Bl.  &  El.  622,  646. 
VOL,  VIU.  B  B 


360  CASES  IN  THE  HOUSE  OF  LORDS. 

1800.        held,  therefore,  that  the  Statute  of  Limitations  does  not 
KowBOTUAM   begin  to  run  until  the  damage  is  sustained. 
WufiON.  There  is  no  doubt  that  primd  facie  the  owner  of  the  sur- 

face is  entitled  to  the  surface  itself  and  all  below  it  ex  jure 
natura ;  and  those  who  claim  the  property  in  the  minerals 
below,  or  any  interest  in  them,  must  do  so  by  some  grant 
from  or  conveyance  by  him,  or  it  may  be  from  the  Crown 
as  suggested  by  Lord  Campbell  in  the  case  of  Humphries  r. 
Br  Off  den  (z). 

The  rights  of  the  grantee  to  the  minerals,  by  whomsocTer 
granted,  must  depend  upon  the  terms  of  the  deed  by  which 
they  are  conveyed  or  reserved  when  the  surface  is  con- 
veyed. Primd  facie,  it  must  be  presumed  that  the  mine- 
rals are  to  be  enjoyed,  and,  therefore,  that  a  power  to  get 
them  must  also  be  granted  or  reserved,  as  a  necessary  in- 
cident It  is  one  of  the  cases  put  by  Sheppard  {Touehstwt 
5  chap;  89),  in  illustration  of  the  maxim, ''  Quando  oHqmd 
conceditvTy  conceditur  etiam  et  id  line  quo  res  ipm  ncn  etff 
potuit"  that,  by  grant  of  mines  is  granted  the  power  to 
dig  them.  A  similar  presumption,  primd  facie,  arises,  that 
the  owner  of  the  mines  is  not  to  injure  the  owner  of  the 
soil  above  by  getting  them,  if  it  can  be  avoided. 

But  it  rarely  happens  that  these  mutual  rights  are  not 
precisely  ascertained  and  settled  by  the  deed  by  which  the 
right  to  the  mines  is  acquired ;  and,  then,  the  only  question 
would  be  as  to  the  construction  of  that  deed,  which  may 
vary  in  each  case.  The  question  to  be  decided  in  this  case 
is,  what  sort  of  right  the  Defendant  had  upon  the  fiicts 
stated  in  the  case  reserved,  to  get  and  take  away  the  coals 
under  the  Plaintiffs'  land. 

The  origin  of  the  Plaintiffs'  right  to  the  land,  and  of  the 

(»)  12  Q.  B.  Rep.  139. 
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Defendant's  right  to  get  the  coals  is  the  award  made,  in         1^60. 
1770,  under  the  Private  Inclosure  Act  for  the  Common    Rowbotham 
Fields  of  Bedwarth.     A  larger  extent  of  surface,  no  doubt,       Wilson. 
was  given  to  the  allottee  of  the  surface,  as  the  compen- 
sation for  the  minerals  not  being  given  to  him.     It  is  clear 
that  the  persons  under  whom  the  Plaintiff  and  Defendant 
respectively  claim,  took  with  full  knowledge  that  the  one 
was  intended  to  have  a  very  large  power  of  working  the 
mines,  and  the  other  was  to  have  the  surface,  subject  to  that 
power,  and  that  each  of  the  parties  to  the  suit  had  notice 
of  their  respective  titles  by  the  award  itself.    The  Plain- 
tiffs' case  is  therefore  not  a  very  equitable  one ;  but  the 
question  still  is,  whether  that  power  and  limitation  were 
le^^y  annexed  to  the  respective  rights  or  not. 

I  am  clearly  of  opinion  that  they  were,  whether  the 
stward  be  considered  valid  or  not 

The  objection  to  the  validity  of  the  award  is,  that  the 
Commissioners  had  no  power  to  separate,  in  any  case,  the 
minerals  from  the  surface.     If  they  had  the  power  (and  I 
think  they  had),  then  the  award  of  the  surface  of  the  par- 
ticular allotment  to  Pears^  and  of  the   coal  under  it  to 
Btfwlette,  was  valid  ;  and,  of  necessity,  the  Commissioners 
(^uld  give  to  the  latter,  for  the  enjoyment  of  his  allotment, 
the  power  to  get  the  coal.     They  have  done  so  by  their 
fti^ard ;  and  though  Pears  is  made  to  covenant,  at  the  same 
time,  as  to  the  manner  in  which  the  power  is  to  be  exer- 
cised, it  is  the  act  of  the  Commissioners  also,  for  it  is  evi- 
dent that  they  intended  it  to  be  done,  and  no  precise  words 
^re  necessary.    It  may  be  that  they  doubted  of  their  powers, 
^nd  so  added  the  covenant 

On  the  supposition,  therefore,  that  the  award  is  valid, 
BowUtte  obtained  the  right  to  get  the  coal  in  a  manner 
which  would  render  the  surface  uneven  and  less  commo- 
^ous  to  the  occupier.    And  supposing  this  power  is  not 

c  c 
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18G0.  to  be  considered  as  given  by  the  act  of  the  Commissionen, 
RowBOTHAM  but  only  by  the  contract  of  the  parties,  Pears^  covenant, 
he  being  seised  in  fee  by  virtue  of  the  award,  would  cer- 
tainly operate  as  a  grant,  by  him,  to  Howlette  (who,  at  the 
same  instant,  took  the  fee  simple  in  the  mines),  of  the 
power  to  get  the  minerals  and  to  disturb  the  surface  of  his 
own  land  for  that  purpose  by  winning  the  mines  below 
from  some  adjoining  land  or  bed  of  coal. 

I  do  not  feel  any  doubt  that  this  was  the  proper  subject 
of  a  grant,  as  it  affected  the  land  of  the  grantor ;  it  was  a 
grant  of  the  right  to  disturb  the  soil  from  below,  and  to 
alter  the  position  of  the  surface,  and  is  analogous  to  the 
grant  of  a  right  to  damage  the  surface  by  a  way  over  it; 
and  it  was  admitted,  at  your  Lordships'  bar,  that  there  is 
no  authority  to  the  contrary.  It  is  undoubted  law,  that  no 
particular  words  are  necessary  to  a  grant ;  and  any  words 
which  clearly  show  the  intention  to  give  an  easement  which 
is  by  law  grantable,  are  sufHcient  to  effect  that  purpose. 

If  the  words  could  only  be  read  as  amounting  to  a  core- 
nant|  it  must  be  admitted  that  such  a  covenant  would  not 
affect  the  land  in  the  hands  of  the  assignee  of  the  cove- 
nantor ;  but  if  they  amount  to  a  grant,  the  grant  would  be 
unquestionably  good,  and  bind  the  subsequent  owners  of 
the  surface.  Therefore,  if  the  award  be  valid,  the  Plain- 
tiff, as  assignee  of  the  surface,  would  be  bound  either  by 
the  order  of  the  Commissioners,  or  by  the  grant 

The  reason  why  I  think  the  Commissioners  had  the 
power  to  allot  the  surface  to  one,  and  the  mines  below  to 
another,  is  because  the  words  of  the  Act  do  not  necessarily 
limit  the  division  into  allotments  of  the  whole  interest  in 
the  land,  in  separate  entire  portions  of  the  surface  and  mine- 
rals together.  There  is  nothing  inconsistent  with  the  terms 
of  the  Act  in  allotting  the  surface  in  some  portions  of  land 
to  one,  and  the  minerals  under  those  portions  to  another. 
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Tbe  Act  of  Parliament  recites,  that  the  proi)erty  lies  inter-        18<50. 
mixed  and  dispersed  in  small  parcels,  and  small  parcels    Rowbotham 
iwould  have,  probably,  to  be  assigned  to  each  proprietor ;       Wilson. 
VkXkd  it  might  be,  as  was  suggested  by  Mr.  Fieldy  in  his 
able  ailment  at  the  bar,  out  of  question  for  each  owner  to 
iwin  the  coals  under  his  own  allotment  by  sinking  a  shaft 
ill  it,  and  it  would  be  most  convenient  for  all  parties  to 
have  the  coals  assigned  in  such  cases  to  a  neighbouring 
proprietor,  and  more  of  the  surface  given  to  the  owner, 
whose  coal  was  taken  away.    The  private  Act  of  Parlia- 
ment is  really  no  more  than  an  agreement  between  the 
|>arties  to  it,  sanctioned  by  the  Legislature ;  and,  in  order 
to  construe  that  agreement,  we  may  look  at  the  surround- 
ing circumstances  at  the  date  of  it.     Add  to  this,  the  Act 
a-nd  award  having  been  acted  upon  for  ninety  years,  every 
intendment  must  be  made  which  would  it  give  it  validity. 

These  considerations  lead  me  to  the  opinion  that  the 
Ocmmissioners  had  the  power,  for  the  general  convenience, 
^vliich  they  believed  they  had,  and  which  they  exercised, 
^o  give  portions  of  the  surface  to  one  person,  and  the 
nckines  under  each  portion  to  another,  and  that  the  award 
^lierefore,  is  valid. 

The  opinion,  however,  of  the  majority  of  the  Judges  in 
ttie  Courts  below,  seems  to  have  been  that  the  award  was 
l>ad.  But  supposing  that  to  be  so,  and  that  Pears  did 
not  take  a  legal  right  to  the  land,  nor  Howleite  a  l^al 
t.itle  to  the  mines  by  the  award,  I  still  think  that  the  De- 
fendant is  entitled  to  the  verdict  and  judgment. 

It  might,  perhaps,  be  enough  to  say,  that  after  ninety 
years'  enjoyment  a  legal  right  to  the  surface  land  ought  to 
^e  presumed  in  those  under  whom  the  Plaintiff  claims ; 
^nd  also,  a  legal  right  to  the  minerals  below,  with  a 
"^ht  to  get  them,  by  a  legal  grant,  in  those  under  whom 
^c  Defendant   claims ;   and  if  there  was   such   a  right, 

c  c  2 
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1860.  on  the  finding  in  the  case,  it  could  not  be  exercised 
RowBOTUAM  without  rendering  the  surface  uneven,  from  the  peculiar 
Wii^K.  nature  of  the  coal,  and  the  incapability  to  support  the  land 
above  by  artificial  means.  The  right  to  get,  involved 
therefore,  of  necessity,  the  right  to  withdraw  a  certain 
quantity  of  support  fi*om  the  land  above,  and  so  to  do  all 
the  damage  which  has  been  done,  for  it  is  found  that  the 
Defendant's  workings  were  carried  on  with  care  and  skill, 
and  without  any  neghgence. 

I  do  not  think,  however,  that  it  is  necessary  to  have  re- 
course to  this  presumption.  If  the  Commissioners  had  no 
power  to  award  the  surface  to  one  person  and  the  minerals 
to  another,  it  would  follow  that  the  award  was  totally 
void ;  but  Pears  would  be  still  bound  by  the  deed  which 
he  executed,  which  would  operate  as  a  grant  of  the  right 
to  win  the  coals  in  such  a  manner  as  might  injure  the 
superjacent  land.  He  would  not  be  estopped  from  saying 
that  he  was  not  at  the  time  the  owner  of  the  surface,  be- 
cause his  defect  of  title  appeared  upon  the  same  instru- 
ment, and  so  the  estoppel  would  be  avoided,  and  he  would 
be  in  the  same  situation  as  if,  without  any  legal  right  bat  at 
the  same  time  fully  believing  that  he  had  it,  he  had  executed 
to  another  person,  a  grant  of  a  right  to  get  the  minerals 
under  a  particular  close,  and  so  to  disturb  the  soil  of  iliat 
close,  and  had  afterwards  acquired  the  legal  title  to  that  close. 
This  acquisition  would  operate  by  feeding  the  estoppel  and 
making  it  obligatory  from  that  time,  and  operate  as  a  grant 
of  an  interest  in  the  land,  Trevivan  v.  Laurence  {a).  Now 
it  is  quite  clear  that  after  a  lapse  of  twenty  years,  a  good 
title  was  obtained  from  tliat  time,  and  fi*om  thence,  I  thinly 
the  grant  had  full  operation,  and  authorised  all  that  the 
Defendant  did  in  getting  the  coals. 

It  may  be  proper  to  add  that  if  the  Plaintiff  had  a  right^ 
(a)  6  Mod.  258. 
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properly  so  called,  to  the  support  of  the  minerals,  as  an        18G0. 
ecisement  or  ex  jure  naturce,  the  covenant  might  operate  as    Rowbotham 
a.  release  of  that  right     But  that  notion  is  at  variance  with      "w,^,, 
the  law  laid  down  in  Banomi  v.  Backhouse  (b),  above  cited, 
and  which  I  think  is  perfectly  right     Feeling  assured  that 
the  covenant  operates  as  a  grant  of  a  right  to  disturb  the 
surface,  it  is  enough  to  decide  the  case  on  that  ground. 

The  circumstance  of  the  Plaintiff  having  afterwards 
built  houses  upon  the  allotment  which  was  subject  to  this 
power,  makes  no  difference  in  this  case ;  therefore,  I  think, 
the  Defendant  was  entitled  to  judgment  I  should  add 
that  Lord  Brougham,  who  heard  the  case,  is  unavoidably 
absent ;  but  he  authorises  me  to  say  that  he  entirely  con- 
curs in  the  view  which  I  have  taken  of  tliis  case. 

Lord  Chelmsford,  after  stating  the  pleadings,  said  : 

From  the  facts  in  the  special  case  stated  by  consent,  it 
iippears  that  the  Defendant's  mines  have  always  been 
worked  without  any  negligence  on  his  part,  and  according 
to  the  course  and  practice  of  mining  in  the  county,  and  that 
he  left  pillars  composed  of  the  refuse  called  "  lamb  and 
dack,"  according  to  such  course  and  practice.  The  case  also 
atates,  that  ''no  natural  or  artificial  pillars  would  prevent  the 
accrual  of  the  injuries  now  complained  of,  which  have 
iuisen  from  the  natural  subsidence  of  the  surface  soil  on 
getting  the  mine  according  to  the  use  and  practice  of  the 
county  and  neighbourhood."  This  is  not  very  clearly 
expressed,  but  I  suppose  the  meaning  to  be  that  no  natural 
<>r  artificial  pillars  would  have  prevented  the  accrual  of  the 
injuries  complained  of.  It  cannot  be  intended  to  allege 
(^hat  it  seems  to  import)  that  the  mines  could  not  have 

{b)  EUis,  Bl.  &  El.  G42. 
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been  worked  in  any  manner  without  necessarily  occasioning 
the  subsidence  of  the  surface  land. 

The  Plaintifl"  and  Defendant,  or  those  from  whom  they 
claim,  have  been  respectively  in  possession,  the  one  of  tke 
surface  land,  the  other  of  the  mines  beneath,  from  the  time 
of  an  award  made  in  the  year  1770,  under  the  Inclosure 
Act.  By  this  award  the  Commissioners  divided  the  sur- 
face land  from  the  mines,  and  allotted  the  former  to  Samuel 
Pears,  from  whom  the  Plaintiff  derives  his  title,  and  the 
mines  beneath  to  one  Henry  Howletfe,  from  whom  the 
Defendant  claims. 

The  power  of  the  Commissioners  to  make  this  separa- 
tion of  the  mines  from  the  surface  land  has  been  denied. 
But  it  is  to  be  observed  that  the  Act  contains  nothing 
which  prohibits  a  division  in  this  manner  of  the  lands  to 
be  inclosed  ;  and,  as  Mr.  Field,  on  the  part  of  the  Defen- 
dant, argued  with  great  force,  the  Act  deals  with  small 
parcels  of  land  in  a  mining  district,  where  it  might  be  ex- 
tremely inconvenient  that  each  proprietor  (however  small  > 
should  possess  the  mines  within  his  allotment,  and  tba^ 
the  Legislature  must  be  assumed  to  have  intended  that  a^ 
division  so  much  for  the  common  benefit  should  be  u)ade^ 
and  therefore  that  an  authority  for  the  purpose  must  b^ 
implied,     it  is  certain  that  the  parties  who  signed  and 
sealed  the  award  never  doubted  the  power  of  the  ConK 
missioners  in  this  respect,  and  the  respective  allotments' 
have  been  uninterruptedly  enjoyed,  without  any  question  as 
to  the  title  to  them,  until  the  present  action  was  brought 

In  the  view  which  1  take  of  the  case,  however,  it  i& 
quite  immaterial  whether  the  award  is  valid  or  not,  because 
upon  either  supposition  there  will  still  exist  tlie  covenant  of" 
Pears,  which  will  be  available  at  all  events  to  prevent  inc. 
action  being  maintained. 


This  covenant  is  in  terms  much 
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n  a  covenant  not  to  sue,  for  Pears  expressly  declares         iqoq, 
is  "  willing  and  desirous  to  accept  his  allotment^    Rowbotham 
to  any  inconvenience  or  incumbrance  which  may  v. 

m  working  and  getting  the   mines."    The  word  ilson. 

irance  "  (though  not  a  happily  chosen  word  for  the 
,  I  understand  to  mean,  any  "obstruction"  or 
tnent "  to  the  use  of  the  surface  land.  The  cove- 
Lccording  to  the  well-known  rule  in  the  construe- 
[eeds,  is  entitled  to  render  this  covenant  available 
lanner  in  which  it  will  answer  the  intended  object 
(truction  adopter)  by  the  Judges,  whose  judgments 
favour  of  the  Defendant,  is,  that  it  may  be  used  as 

and  1  think  that,  when  the  subject-matter  of  the 
correctly  understood,  this  is  the  correct  view.  It 
borne  in  mind  that  Pears  had  no  right,  either  by 
d  or  as  attached  to  his  ownership,  which  was  ca-* 
being  granted  and  transferred  to  another.  It  was 
inherent  in  the  land,  to  support  from  the  sulvjacent 
ich  of  course  would  pass  with  the  land  itself,  but 
)uld  not  possess  a  separate  existence, 
disposed  to  think  that  it  was  a  right  which  might 
[uished  to  the  owner  of  the  mine,  and  that  the  cove- 
ght  therefore   be  used  as  a   release.     But  I  am 

that  the  view  taken  by  my  noble  and  learned 
*ord  Wensleydahj  founded  upon  the  nature  of  the 
explained  in  the  case  of  Bonomi  v.  Backhouse ^  is 
and  that  it  is  not  such  a  right  as  can  be  the  sub- 
,  release.  But  although  the  thing  itself,  namely, 
:  to  support  cannot  pass  by  grant,  nor  be  extin- 
by  release,  yet  the  covenant  amounts  to  a  grant 
le  to  do  acts  which  may  be  completely  destructive 
•ight,  and  being  by  deed,  and  therefore  presumed 
mded  upon  good  and  sufficient  consideration,  it  is 
>le  and  binding  upon  all  who  claim  the  surface  laud 
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1860.  from  Pears.  The  effect  of  Pears'  deed  is,  not  to  transfer 
RowBOTHAM  to  Howlette  any  right  or  interest  in  the  coal  which  might 
Wi^N  serve  as  a  support  to  the  surrace  land,  but  it  operates  as 
the  grant  of  a  right  to  Howlette,  his  heirs  and  assigns,  to 
work  the  mines  without  molestation,  denial,  or  intemip- 
tion,  even  to  the  taking  away  this  support,  and  defaciog 
and  injuring  the  surface  of  the  land,  which,  without  such  a 
grant,  could  not  lawfully  have  been  done. 

For  these  reasons  I  agree  with  my  noble  and  learned 
friends  that  the  judgment  of  the  Exchequer  Chamber  is 
right,  and  ought  to  be  affirmed. 

Lord  Kingsdown : 
I  quite  concur  in  the  judgment  which  has  been  given. 

The  Lord  Chancellor  (Lord  Campbell): 

My  Lords,  having  been  prevented  by  public  business 
elsewhere  from  hearing  the  argument  in  this  case,  of  coarse 
I  giv^  no  opinion.  I  may  perhaps,  observe,  that  the  judg- 
ment now  given  being  in  accordance  with  that  of  the 
Court  over  which  I  formerly  presided,  I  entirely  concur 
in  it 

Judgment  affirmed  with  costs. 

Lords*  Journals,  10  June  18*60. 


/' 
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The  Attorney  Genebal  .    -    -    -    Appellant. 
The  Dean  and  Canons  of  Windsor      Respondents. 

A  decision  of  the  House  of  Lords  is  as  binding  upon  the  House  itself 
as  upon  any  inferior  court.  (Per  Lord  Campbell,  Lord  Chan- 
cellor ;  dub.y  Lord  Kifigsdown). 

And  where  there  is  an  equal  division  of  opinion  among  the  Lords, 
and,  in  consequence,  the  judgment  of  the  court  below  stands, 
the  result  is  the  same  as  to  authority  as  if  the  Lords  had  been 
unanimous  in  their  judgment.  {Per  Lord  Campbell^  Lord  Chan- 
cellor.) 

If  the  income  of  lands  devoted  to  charitable  purposes  is  apportioned 
in  defined  proportions  among  different  objects  of  charity,  each 
object  will,  as  a  rule,  subject  to  the  interference  of  the  Court  of 
Chancery  in  special  cases,  be  entitled  to  participate  in  the  increase 
in  the  same  proportions. 

So  if  there  is  declared  an  intention  to  devote  the  whole  to  charity, 
though  the  particular  appropriation  may  have  failed  to  exhaust 
the  rents,  the  general  declared  intention  shall  prevail,  and  the 
whole  shall  go  to  charitable  uses. 

On  the  other  hand,  if  lands  are  given  to  a  body,  which  is  itself  an 
object  of  charity,  but  given  subject  to  the  payment  of  specific  sums 
to  other  objects  of  charity,  the  increased  income  will  belong  to  the 
body  to  which  the  lands  have  been  given,  and  the  other  objects 
can  claim  nothing  beyond  the  specific  charges. 

All  such  cases  are  questions  of  the  intention  of  the  donor,  to  be  de^ 
termlned  by  the  construction  to  be  put  on  the  language  he  has  used. 

Ben,  VIII.  directed  by  his  will  certain  provision  to  be  made  for  the 
Dean  and  Canons  of  Windior^  and  the  maintenance  of  the  Poor 
Knights  there.  As  to  the  former,  he  directed  that  they  should 
provide  priests  to  say  masses  at  his  tomb  at  specified  times,  and  to 
keep  certain  obits,  and  at  every  obit  to  give  to  the  poor  '*  in  almes 
ten  pounds."  As  to  the  latter,  he  gave  I2d,  &  day  and  a  gown  of 
white  cloth  and  a  mantle,  with  an  additional  payment  of  a  speci- 
fied  sum  to  the  chief  of  the  Poor  Knights.  Ed.  VI.  made  provi- 
sion for  carrying  this  will  into  effect.  Deeds  were  executed  for 
granting  lands  to  the  Dean  and  Canons,  the  Crown  reserving  to 
itself  a  power  of  directing  the  distribution  of  the  funds  thus  pro- 
vided, and  the  Dean  and  Canons  covenanting  to  bestow  the 
rents,  to  'a  certain  amount,  as  the  Crown  should  think  meet. 
This  power  was  not  exercised  in  the  reign  of  Ed.  VI.,  but  in 
that  of  Elizabeih  a  Deed  was  executed,  and  Ordinances  were 
made,  directing  what  sums  were  to  be  paid  to  the  Knights,  and 
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what  gowns  and  mantles  they  were  to  receive.  The  deed  contamed' 
the  following  declaration,  **  which  said  lands  and  other  premiM 
amounting  to  the  said  sum  of  661/.  6f.  Sti.,  we  will,  &c  shall 
remain  to  the  said  Dean  and  Canons  and  to  their  sacceflsorB  for 
ever;  that  Is  to  say,  for  the  maintenance  of  the  charges  of  430^ 
hefore  declared,  and  the  residue,  being  231/.  6  f.  81^.,  to  remain  for 
the  vicars  and  serving  priests'  wages,  when  need  reqaireth  repan- 
tion  of  the  said  lands,  the  officers'  fees,  and  for  the  relief  of  the 
said  Dean  and  Canons,  and  their  successors."    There  was  no  pro- 
vision for  reducing  these  payments  in  case  the  rents  should  M 
short  of  the  sum  stated.    The  deed,  as  found  in  the  Chapter  House 
at  JVeamifuter^  had  the  Great  Seal  attached  to  it,  but  was  not  shown 
to  have  been  executed  by  the  Dean  and  Canons ;  but  their  muni- 
ments contained  an  unexecuted  copy  of  it,  and  they  entered  into 
possession  of  the  lands  and   rendered  accounts  to  the  Crown, 
showing,  among  other  things,  the  regular  payment  of  the  sums  to 
the  Poor  Knights : 

Held,  that  proof  of  the  execution  of  this  deed  by  the  Dean  an^ 
Canons  was  unnecessary,  that  its  provisions  were  binding  on  them^ 
and  that,  on  the  construction  to  be  given  to  the  intention  mani^ 
fested  in  the  will  of  Hen.  VIII.,  and  in  this  deed,  the  lands  wer9 
given  beneficially  to  the  Dean  and  Canons,  and  the  Poor  Knights- 
of  Windsor  were  not  entitled  to  a  proportional  share  in  the  in^ 
creased  value  of  these  lands* 

The  will  of  Hen.  VIII.  had  no  effect  in  conveying  the  demesne  knd^ 
of  the  Crown — ^they  were  conveyed  under  the  deed  of  JEli.  VL  ;  an  J. 
after  the  execution  of  EUzabeUCs  Deed  and  Ordinances  no  part  oC 
the  profits  was  impressed  with  any  general  unspecified  cfaaritalte 
trust,  and  no  interest,  nor  any  resulting  trust  remained  in  the  Crown* 

The  information  having  been  filed  by  the  AUom^'Otneral  upon  an. 
address  firom  the  House  of  Commons,  no  costs  were  given. 


This  was  an  ex  officio  information  filed  by  the  Attometf^ 
Genercdj  in  consequence  of  an  address  from  the  House  oF 
Commons  to  Her  Majesty.  The  question  intended  to  be 
raised  was  as  to  the  disposition  of  the  increased  income 
(stated  to  amount  to  14,000  /.  a  year)  now  derived  from 
lands  granted  by  Ed.  VI.  for  the  support  of  the  Dean 
and  Canons  and  the  Poor  Knights  of  Windsor  (a). 

Ed.  III.  rebuilt   the   royal   chapel  at   Windsor^  and 

(a)  Now,  by  authority  of  WiU.  IV.,  designated  BfOitaiy  Knigfati 
of  Windior. 
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r^Hkined  by  his  letters  patent^  in  the  twenty-second  year 
^€  his  reigu,  that  there  should  belong  to  the  said  chapel 
renty-three  Canons  with  a  Gustos  presiding  over  them,  and 
C.^wenty-four  Poor  Knights,  "  impotent  of  themselves  or  in- 
clining to  poverty,  to  be  perpetually  supported   of  the 
^C30d8  of  the  said  chapel,  and  for  ever  to  be  superadded  to 
t±fte  others  attending  the  said  chapel  under  the  said  warden, 
tlkcre  serving  Christ  j  and  we  have  caused  them  worthily 
to  be  received  there,  as  well  the  Canons  and  Knights  and 
otber  the  ministers  of  the  said  chapel  as  is  premised." 
^William  of  Wykehanif  Bishop  of  Winchester,  under  the 
Hothority  of  the  King,  formed  a  body  of  statutes  for  the 
go?emance  of  the  college.     By  the  6th  statute  it  was  or-- 
dained  that  "  twenty-six  veteran  knights,  not  havtilig  where- 
^th  to  Hve,  these,  to  the  honour  of  God  and  St  George, 
shall  have  a  competent  exhibition  continually  to  serve  God 
fc  prayers.**    Their  election  was  reserved  solely  to  the 
Sovereign  of  the  order.    The  21st  statute  provided  that 
*  every  companion  of  the  order  upon  his  first  entrance 
shall  give  a  sum  certain  according  to  the  eminence  of  his 
•state  for  the  support  of  the  canons  and  poor  veteran 
Knights  dwelling  there.**  By  an  Act  of  Parliament  passed 
in  the  22  Ed,  IV.  (which  Act  it  had  been  always  alleged 
hy  the  Knights  was  fraudulently  obtained  by  the  Dean  and 
Canons  from  the  King),  it  was  recited  that  the  King  ''had 
gi^y  increased  the  number  of  ministers  now  serving 
Ahnighty  God  in  the  said  chapel,  and  that  the  possessions 
P^ento  the  Dean  and  Canons  su6Sce  not  to  sustain  all  their 
<^ther  charges,  and  also  to  bear  the  charges  of  the  same 
Kiiights^  in  consideration  whereof  our  said  Lord  the  King 
h^ihforthe  said  Knights  otherwise  provided;"  therefore  it 
^^  enacted  that ''  the  same  Dean  and  Canons  and  their 
*^>coe88ors  for  evermore  be  utterly  quit  and   discharged 
vom  aB  manner  of  exhilHtion  or  charge  of  or  for  any  of  the 
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same  Knights."  In  the  third  year  of  Hen.  VIII.  the  King 
obtained  from  the  Dean  and  Chapter  a  provision  of  twenty 
marks  for  one  Peter  Narbonne,  a  Poor  Knight.  The  inden- 
ture then  made  recited  that  they  were  "  not  bound  unto  or 
for  the  exhibition  for  any  Poor  Knight,**  but  expectations 
were  held  out  that  the  King  would  make  them  some  benefi«- 
cial  endowments.  These  expectations  were  never  fulfilled 
during  the  life  of  the  King.  About  the  year  1546  Ac 
Dean  and  Canons  agreed  to  convey  to  Hen.  VIII.  some 
of  their  lands,  the  manor  and  parsonage  of  Ivor  and  Da- 
marey  Court ^  the  rents  of  which  amounted  to  160  /•  2$ A I 
a  year,  under  a  promise  of  receiving  lands  of  equal  value  in 
exchange*.  This  promise  was  not  fulfilled  in  the  lifetime  of 
the  King|:but  byhis  will,  dated  30  Decenider  1546,he  made 
many  provisions  for  them,  which  provisions  he  in  the  most 
solemn  manner  adjured  his  successor  and  executor  to  cany 
into  effect.  One  of  these  directions  was,  '^  that  as  soon  as 
may  be  after  our  departure  from  this  world  the  Dean  and 
Chapter  shall  have  manors,  &c.  to  the  yearly  value  of  6002. 
over  all  charges  made  sure  to  them  and  their  successors  for 
ever  upon  the  conditions  hereafter  ensuing."  Among  the 
other  provisions  were  the  following : — 

'^  And  for  the  due  and  full  accomplishment  and  perfo^ 
mance  of  all  other  things  conteined  with  the  same  in  the 
form  of  an  indenture,  signed  with  our  own  hand,  which 
shall  be  passed  by  way  of  covenant  for  that  purpose  be- 
tween the  said  Deane  and  Cannons  and  our  executors,  if 
it  pass  not  between  us  and  the  said  Dean  and  Cannons  in 
our  liefe,  that  is  to  say,  the  said  Dean  and  Cannons  and 
their  successours  for  ever  shall  finde  two  prestes  toiay 
masses  at  the  said  aulter  to  be  made  where  we  have  before 
appointed  our  tomb  to  be  made  and  stand,  and  also  after 
our  decease  kepe  yerely  four  solempne  obites  for  us  withi» 
the  said  college  of  Windesouty  and  at  every  of  the  same 
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liites  to  cause  a  solempne  sermon  to  be  made^  and  also  at 
:^^^ery  of  the  said  obites  to  give  to  poor  people  in  almes 
UDe  poundes. 

."  And  also  to  give  for  ever  yerely  to  thirtene  poor  men, 

lio  shall  be  called  Poore  Knightes,  to  every  of  them 

elf  pens  every  daye,  and  ones  in  the  yere  yerely  for  ever, 

^x,    long  jomie  of  white  cloth  with  the  garter  upon  the  brest, 

c  loibrodered  with  a  sbeld  and  cross  of  Sainte  George  within 

t:I^e  garter  and  a  mantel  of  red  cloth,  and  to  such  one  of 

t.li.esaid  thirteene  Poor  Knightes  as  shall  be  appointed  to  be 

li^  and  gouvemour  of  them  iiifi.  vis.  vine?,  yerely  for 

^-ver,  over  and  besides  the  said  twelf  pennes  by  the  daye.  * 

"And  also  to  cause  every  Sonday  in  the  yere  for  ever  a 

sermon  to  be  made  for  ev^  at  Windesour  aforHud,  as  in 

tlie  said  indenture  and  covenant  shall  be  more  Tully  and 

particularly  expressed,  willing,  charging,  and  requiring  our 

son  Prince  Edwarde,  all  our  executours  and  counsaillors 

^vhich  shall  be  named  hereafter,  and  all  other  our  heirs  and 

successours  which  shall  be  Kinges  of  this  realme,  as  they 

will  aunswer  before  Almighty  God  at  the  dredfiiU  day  of 

judgment,  that  they  and  every  of  them  do  see  that  the  said 

indenture  and  assurance  to  be  made  betwene  us  and  the 

^d  Dean  and  Cannons,  or  between  them  and  our  exe- 

^^utoura,  and  all  thinges  therein  conteined,  may  be  duly 

put  in  execution,  and  observed  and  kept  for  ever  perpetu- 

^y,  according  to  this  our  last  will  and  testament" 

The  Archbishop  of  Canterbury  and  the  Lord  Chancellor^ 
^^d  a  great  many  other  eminent  persons  and  councillors  of 
^e  Privy  Council  with  "  our  son  Prince  Edward/*  were  ap- 
pointed **  executors,"  and  "  as  they  must  and  shall  answer  at 
^e  day  of  judgment,"  they  were  required  "  truly  and  fully 
^  Bee  this  my  last  will  performed  in  all  things  with  as  much 
*Pecd  and  diligence  as  may  be."  In  1547  a  meeting  of  the 
^^©cutors  and  Privy  Councillors,  with  the  Lord  Protector 
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at  their  head,  was  assembled,  and  a  document  was  drawn 
up  which  recited  the  material  parts  of  the  will  relating  to 
this  matter,  and  directed  that  *^  the  Barons  of  the  Eiche- 
quer,  the  King's  Serjeants,  the  attorney  and  solicitor  should 
deUberately  peruse  the  whole  will,  and  firankly  declare  their 
opinions  what  the  executors  may  lawfully  do,  and  how  and 
in  what  form  the  said  will  may  be  lawfiiUy  executed  and 
performed."  This  was  done,  and  a  special  report  wai 
afterwards  made  declaring  that  the  will  might  be  carried 
into  effect,  and  stating  how  that  might  be  done. 

On  the  2d  August  1547,  Sir  Edward  North,  then  the 
Chancellor  of  the  Court  of  Augmentation  of  the  King's 
Revenues,  signed  instructions  for  a  conveyance  to  be  made 
pursuant  to  the  King's  will  of  certain  estates  which  are 
therein  described  as  of  the  yearly  value  of  812iL  12«.  9(/., 
and  which  afterwards  received  the  name  of  the  *^  new  do- 
tation." From  that  sum  were  to  be  deducted  the  following 
items :  first,  IGO  /L  2  5.  4  {/.  as  compensation  for  the  manor 
and  parsonage  of  Ivor  and  Damarey  Court,  which  had 
been  conveyed  to  the  King ;  and  next,  62  /.  10  $,  6i/.,  re- 
served as  a  yearly  rent  in  lieu  of  tenths,  and  to  be  paid 
into  the  Court  of  Augmentations.  These  two  sums  would 
leave  the  Dean  and  Canons  exactly  600  /.  a  year,  the  smn 
mentioned  in  the  will;  and  they  were  to  be  for  ever 
exempted  from  first  fruits  and  tenths. 

The  indenture  prepared  under  these  instructions  bore 
date  4th  August  1547,  and  was  expressed  to  be  made  be- 
tween King  Ed.  VI.  of  the  first  part,  the  Lord  Protector 
and  the  executors  of  the  second  part,  and  the  Dean  and 
Canons  of  the  third  part.  It  recited  the  will  and  other  pre- 
vious proceedings,  and  granted  the  lands  mentiooed  in  the 
instructions  to  the  Dean  and  Canons,  who  covenanted  ''to 
bestow  and  employ  the  rents,  &c  of  so  much  of  the  said 
premises  as  shall  amount  to  the  said  yearly  value  of  GOO  t, 
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of  so  much  thereof  as  to  the  said  Lord  Protector  and 
Ilia  co-executors  shalt  be  thought  meet  and  convenient,  in 
and  about  such  acts,  intents,  and  purposes  as  by  the  King, 
'the  Lord  Protector  and  his  co-executors  shall  be  prescribed, 
limited,  and  appointed  in  the  said  tripartite  indenture  here- 
-after  to  be  made  "  between  them. 

No  other  tripartite  indenture  appears  ever  to  have  been 
madcy  but  letters  patent  of  the  date  of  7  October  1647  were 
4S6ued,  being  in  substance  the  same  as  the  indenture  already 
-recited.    JEd.  VL   did  not  appoint  any  Poor  Knights; 
Queen  Alary  appointed  nine;  and  Queen  Elizabeth  ap- 
pointed four,  and  thus  completed  the  number  up  to  thirteen. 
A  deed,  to  which  was  attached  the  Great  Seal  of  Eng* 
land,  and  annexed  to  which  and  forming  part  of  it  were 
•certain  ordinances  made  by  Queen  EUzabeth,  and  dated 
30  August  1669,  was  found  in  the  Chapter  House  at 
Westminster,     A  copy  of  it  was  in  the  Hugget  collection 
of  MSS.  in  the  British  Museum  entered  in  a  book  called 
^ryth*%  Register,  which  was  a  compilation  of  papers  relating 
to  the  Dean  and  Canons  made  by  Fry  thy  who  was  himself 
a  member  of  the  body.    This  instrument  was  described  as 
made  between  the  Queen  of  the  first  and  the  Dean  and 
Canons  of  the  other  part.     It  recited  the  previous  docu- 
ments^  and  that  it  had  been  the  will  of  Hen^  VI IL  ''to 
make  a  special  foundation  and  continuance  of  thirteen  poor 
mea  decayed  in  wars  and  such  like  service  of  the  realm,  to 
be  called  thirteen  Knights  of  Windsor ^  to  be  kept  there  in 
^  succession ;''  and  went  on  to  declare  that ''  we  have  there- 
fere  by  these  presents  not  only  set  forth  and  exposed  the 
'^Hmdatipn  of  the  said  thirteen  Poor  Knights,  with  certain 
^^'ders  and  rules  for  the  better  government  of  them,  and  by 
them  to  be  observed  and  kept,  but  also  have  likewise  by 
^*^^  presents  expressed  and  declared  how  and  in  what 
'^'^ner  the  revenues  and  profits  of  certain  manors,  lands, 
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and  tenements  of  the  yearly  value  of  600  /.  given  and 
assigned  to  the  said  Dean  and  Canons  and  their  successois 
by  our  said  dear  father,  shall  be  bestowed  and  employed 
for  the  maintenance  of  the  said  thirteen  Poor  Knights  and 
otherwise,  according  to  the  mind  and  will  of  our  said  most 
noble  father." 

It  declared  that,  ''  Whereas  lands  mentioned  in  a  sche- 
dule thereunto  annexed  were  given  to  the  Dean  and  Can(Hift 
for  the  intent  and  purpose  that  the  revenues  and  profits  of 
the  same  should  for  ever  be  employed  and  bestowed  for 
the  maintenance  of  thirteen  Poor  Knights,  within  the 
Castle  of  Windsor y  and  otherwise  in  such  manner  and  form 
as  in  one  book,  to  such  letters  patent  and  indenture  an- 
nexed, and  signed  with  the  sign  manual  of  the  said  Queen, 
is  set  forth  and  declared,  the  said  Dean  and  Canons,  for 
the  better  observance  of  the  statutes,  orders,  and  rules 
contained  in  the  said  book,  did,  by  such  indenture,  for 
themselves  and  their  successors  covenant,  promise,  and 
grant  to  and  with  her  said  Majesty,  her  heirs  and  succes- 
sors, that  they,  the  Dean,  &c  should  at  all  times  and  for 
ever  distribute,  employ,  and  bestow  the  rents,  &c.  of  the 
said  manors,  &c.  in  such  manner  and  form  as  by  her  said 
Majesty,  in  the  said  book  thereunto  annexed,  was  set  forth, 
&c. ;  and  should  likewise  faithfully  observe,  &c.  all  and 
singular  the  ordinances,  rules,  &c  contained  in  the  said 
book."  The  book  accompanying  such  indenture  declared 
that,  ''  Our  will  and  pleasure  is,  that  the  said  Dean  and 
Cations,  and  their  successors,  shall,  for  ever,  not  only  cause 
these  our  ordinances  and  rules,  hereafter  written,  finnly  to 
be  observed  and  kept,  but  shall  also  from  time  to  time  con- 
vert and  bestow  the  rents,  issues,  and  profits  of  the  said 
manors,  lands,  &c  to  such  uses  and  intents,  and  in  such 
manner  and  form,  as  hereafter  is  declared."  Then  followed 
iJie  rules :  "  First,  we  do  establish  thirteen  Poor  Knighto, 
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ereof  one  to  be  governor  of  all  the  residue,  by  such  order, 
fblloweth :  the  same  thirteen  to  be  taken  of  gentlemen 
»aght  to  necessity,  such  as  have  spent  their  times  in  the 
vice  of  the  war,  garrisons,  or  other  service  of  the  Prince, 
dng  but  little  or  nothing  whereupon  to  live,  to  be  con- 
lally  chosen  by  us,  our  heirs,  and  successors.''  Fourth : 
he  same  thirteen  Knights  to  have  yearly  for  their  live- 
\y  each  of  them  one  gown  of  four  yards,  of  the  colour  of 
,  and  a  mantle  of  blue  or  purple  cloth,  of  five  yards,  at 
Sd.  the  yard."  There  were  other  rules,  which  are  not, 
vever,  material  to  be  mentioned.  Then  came  the  ordi- 
ices,  **  For  the  continual  charges,"  among  which  were 
following  items,  relating  to  the  Knights: 


237 
3 


6 

6 


Thirteen  Knights,  at  18/.  bs.  per  annum 
The  governor  of  them,  above  his  18  /•  d«. 
To  every  of  them  a  gown  of  red,  four 

yards  plain  broad  cloth  in  every  gown, 

at  68.  the  yard  -  -  -  - 
Thirteen  arms,  embroidered  with  the 

garter,  to  be  set  upon  their  left  sleeves, 

at  3  5.  6  cL  tlie  piece  -        -        - 

Thirteen  mantles,  plain  cloth,  blue  or 

purple,   every  mantle  five  yards,  at 

68.  S(L 

For  making  the  said  gowns  and  mantles, 

every  gown  and  mantle  at  35.  4  d.       -        2     3     4" 

he  whole  amount  of  the  charges  was  stated  at 
iOL  198.  6£f.,"  and  the  ''Lands  appointed  for  the  said 
rges  "  were  enumerated,  and  the  sum  total  of  their  rents 

down  at ''  661 1.  68.  Sd.; "  and  at  the  end  of  these  lists 
charges  and  of  means  was  a  paragraph  in  these  words : 
i^hic'h  said  lands  and  other  the  premises,  amounting  to 

said  sum  of  661  /.  6$.  Be/.,  we  will  and  orduin,  and  by 


16  18     ^ 


2  12     - 


21  13     4 
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these  presents  declare^  shall  remain  to  the  said  Dean  and 
Canons  and  to  their  successors  for  ever ;  that  is  to  say,  for  the 
maintenance  of  the  charges  of  430  L  before  declared,  and 
the  residue^  being  2312.  68.  Sd.,  to  remain  for  the  yicars, 
and  serving  priests'  wages,  when  need  reqoireth  repantioa 
of  the  said  lands,  the  officers'  fees,  and  for  the  relief  of  the 
said  Dean  and  Canons,  and  their  successors.^ 

This  deed  contained  an  averment,  that  '^  one  part  of  these 
premises  remaining  with  the  Dean  and  Canons/'  was 
sealed  with  the  Great  Seal  of  England,  and  that  to  the 
''other  part  thereof,  remaining  with  our  said  Sovereiga 
Lady,  the  Dean  and  Canons  had  put  their  common  seal** 
In  none  of  the  public  offices  could  there  be  found  a  deei 
executed  by  the  Dean  and  Canons ;  and  the  part  to  which 
the  Great  Seal  was  attached,  was  found  in  the  Chapter 
House  at  Westminster,  and  not  in  the  possession  of  the 
Dean  and  Canons.  Among  the  points  raised  in  the  case, 
it  was  contended  that  there  had  not  been  any  complete  ex- 
ecution of  this  deed ;  and  no  satisfactory  evidence  given  of 
its  contents.  Another  point  was  this,  that  the  Dean  and 
Canons,  in  their  accounts  to  the  Crown,  rendered  pretty 
regularly  during  the  reigns  of  £Id,  VI.  and  Maryf  and 
the  beginning  of  the  reign  of  Elizabeth,  but  then  only  ren- 
dered at  long  and  imcertain  intervals,  and  finally  cemag 
in  the  reign  of  Ckas.  II.,  had  not  correctly  set  forth  in- 
come and  expenditure,  so  that  the  Crown  had  been  de- 
ceived in  its  grant  The  decision  renders  farther  develop- 
ment of  these  points  immaterial. 

The  case  was  heard  before  the  Master  €fthe  Rolls,  whcr, 
ia  January  1858  {b),  declared  that  the  Military  or  Poor 
Knights  had  no  interest  in  the  surplus^  and  dismissed  the 
information.    This  appeal  was  then  brought. 


(b)  24  Beav.  679. 
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The  Attorney-General  (Sir  R.  BetheU)  and  Sir  F. 
Kelly  (Mr.  C.  J.  Seltoyn  and  Mr.  T.  H.  Terrell 
were  with  them)  for  the  Appellant 

The  grant  of  the  lands  in  this  case  (except  only  such  of 
them  as  were  granted  in  compensation  for  others  previously 
surrendered  to  the  Crown)  was  made,  not  in  the  way  of 
bounty,  but  on  a  charitable  trust.      The  will  of  Hen.  VIII. 
and  the  letters  patent  of  Ed.  VI.  alone  govern  the  dis- 
position of  the  fund  thus  created.      In  the  indenture  of 
August  1547,  there  is  no  reservation  of  power  to  the  Crown 
to  direct  any  new  distribution  of  the  fund  inconsistent  with 
the  will  of  jy^Ji.  VIIL,  or  of  that  indenture.     If,  there- 
fore, any  such  was  made   by  the  ordinances  of  Queen 
Elizabetif  it  cannot  prevail  against  the  wiU  and  the  letters 
patent     Besides  which,  there  is  no  satisfactory  proof  that 
the  deed  containing  those  ordinances  was  ever  completely 
^ecuted,  since  not  the  copy  remaining  with  the  Dean  and 
Canons,  but  only  a  copy  found  in  the  Chapter  House,  at 
Westminster,  has  the  Great  Seal  attached  to  it ;  and  it  is 
plain  that  it  was  never  executed  by  the  Dean  and  Canons 
tbemselves.     It  cannot,  therefore,  be  binding  on  them,  and 
^Wefore  cannot  be  relied  on  by  them.    But  it  is  also  sub- 
nutted  that,  on  the  true  construction  of  ElizabetVs  ordi- 
nances themselves  (assuming  their  execution  and  the  proof 
<^tfaem  to  be  suflScient),  all  the  objects  entitled  beneficially 
to  participate  in  the  funds  of  the  new  dotation  are  entitled  to 
P^cipate  proportionately  in  the  increased  rents.     All  the 
fends  were  impressed  with  the  character  of  a  charitable 
^'nst,  and  are,  therefore,  divisible  among  all  the  objects  of 
4e  charity,  in  the  proportions  originally  declared.     The 
^^  of  The  A  ttomey-  General  v.  Bristol  {c)  is  the  repository 
of  the  rules  of  law  upon  this  subject.    The  rules  that  were 
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there  laid  down  were  these :  First,  that  whenever  the 
whole  existing  amounts  of  rent  of  any  property  in  grant 
are  distributed,  and  directed  to  be  applied  by  the  grantee, 
that  is  a  conclusive  indication  of  intention  that  all  the 
future  rents,  however  much  increased,  shall  be  applicahle 
to  the  same  purposes.  Secondly,  that  where  there  is  i 
general  intention  manifested  by  an  instrument  to  dedicate 
the  whole  of  the  property  to  charity,  though  that  inten- 
tion is  not  followed  out  by  a  distinct  disposition  of  all  the 
rents,  yet  the  whole  in  all  time  to  come  shall  be  applicable 
according  to  the  general  intention  so  declared.  Thirdly, 
that  where  a  grant  is  made  for  certain  charitable  purpoees 
which  do  not  exhaust  the  whole  of  the  income,  and  the 
surplus,  nomine  surplus,  is  given  to  the  grantee,  there  an 
intention  that  the  grantee  shall  enjoy  the  estate  and  the 
augmentations  may  be  inferred ;  but,  even  there,  the  infa^ 
ence  is  open  to  the  following  exceptions,  that  where  the 
amount  of  the  surplus  is  in  terms  specified,  the  grantee 
must  rank  in  the  distribution  only  according  to  the  ratio 
which  that  sum  bore  to  the  rest  of  the  property,  tccordiog 
to  its  value  at  the  time  of  the  grant 

[The  Lord  ChanceUor:  And  infiiture  the  increase  must 
be  distributed  according  to  that  ratio  ?] 

Yes.  If  one  gives  an  estate  to  A.,  worth  120  L,  and 
directs  him  to  pay  20  /.  to  each  of  five  persons,  and  6L\o 
a  sixth,  and  to  take  the  residue  to  himself,  then,  if  that 
estate  afterwards  augments  to  6,000  L  a-year,  he  does  not 
take  the  whole  augmentation  beyond  the  106  L,  but  only  * 
proportionate  part  of  it  The  Thetford  School  case(rf); 
The  Attorney^General  v.  Johnson (e);  The  Attomey-Ge^ 
raly.  Caius  College  (/);  The  Attorney-General  v.  Tk 

{d)  8  Co.  Rep.  259.  Ambl.  201. 

(e)  Ambl.    190.       See     also         (/)  2  Keen,  150. 
Attorney- General     v.      Sparks, 
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Drapers?  Company  (g) ;  the  last  of  which  is  a  very  strong 
case,  justifying  this  argument.  They  seemed  to  be 
shaken,  but  were  not,  by  the  cases  of  South  Molton  v.  The 
AUamey^GeneraHh)j  and  Beverley  v.  The  Attomey-Ge- 
tferul  (»)•  For  in  both  these  cases  there  were  circumstances, 
especiaUy  contemporaneous  and  continuing  usage  (in  the 
first .  of  which  the  grantor  himself  took  part),  which, 
upon  the  application  of  the  doctrine  of  intention,  showed 
that  the  augmentations  were  to  go  not  among  the  objects 
of  the  charity,  but  to  the  donees  of  the  estate.  ITiere  is 
nothing  of  that  sort  of  thing  here,  but,  on  the  contrary, 
there  is  the  strongest  reason  to  believe  that  from  the  first 
the  Poor  Knights  and  the  clergy  were  intended  to  share 
equally  in  the  bounty  of  the  Crown. 

[The  Lord  Chancellor:  I  observe,  in  the  judgment  of 

the  Master  of  the  Rolls  in  this  case,  a  statement  that  he 

conceived  himself  bound  by  the  autiiority  of  the  Beverley 

case,  but  added, ''  The  House  of  Lords  alone  can,  if  it 

thinks  fit,  decline  to  apply  the  principle  of  that  case  to  the 

present"    That  observation  is  erroneous.     If  a  principle 

oi  law  is  laid  down  here,  it  is  a  declaration  of  what  the  law 

is,  and  cannot  be  altered  but  by  Act  of  Parliament.     To 

distinguish  another  case   from  it  does   not  destroy  its 

authority.] 

The  amount  of  the  residue  here,  like  all  the  other  amounts, 
tt  fixed  and  declared,  and  must,  therefore,  be  subject  to 
the  savie  rules  as  they  are.  All  must  increase  or  decrease 
together. 

Mr.  RoU  (Mr.  Bernard  and  Mr.  Cracknell  were  with 
him)  for  the  Poor  Knights,  contended : 

First,  that  no  beneficial  interest  in  the  lands  of  the  new 

(P)  4  Beav.  67.  («)  6  H.  L.  Cas.  SIO. 

U)(H.L.Ca8.U 
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dotation  was  given  to  the  Dean  and  Chapter  by  the  will  ot 

Hen.  VIIL,  or  the  letters  patent  of  JElrf.  VL     Secondly, 

that  under  the  latter  instrument  a  trust  was  created  for 

the  benefit  of  the  Poor  Knights  in  the  lands  of  the  new 

dotation,  reserving  power  to  the  Crown  to  appoint  and 

specify  the  extent  and  the  mode  of  enjoyment    Thirdly, 

that  there  had  been  no  such  appointment  by  the  Crown, 

and  that,  therefore,  a  scheme  must  now  be  settled  by  the 

Court  of  Chancery,  having  reg'ard  to  the  rights  of  the 

Poor  Knights  under  the  indenture  and  patent  of  .£U1  VI. 

Fourthly,  that  i{,  contrary  to  this  contention,  it  should  be 

said  there  had  been  such  appointment,  it  was  to  be  made 

out  by  expressions  in  documents,  printed  in  the  caue^ 

and  not  by  anything  in  the  alleged  book  of  Queen  Eliztt' 

hethy  which  was  not  authoritative.  Fifthly,  that  this  alleged 

book  was  not  admissible  in  evidence  in  the  case,  and  ce^ 

tainly  not  as  against  the  Poor  Knights.     Sixthly,  that  if 

any  of  these  documents,  or  the  book  of  Queen  Elizabdh, 

could  be  established  as  an  appointment  made  by  Ed,  VLr 

then  on  their  proper  construction  the  Dean  and  Caoooi 

were  not  entitled  to  take  the  increase  in  the  revenues,  bot 

that  increase  must  be  apportioned  between  all  the  olijedt 

of  the  bounty.    The  land  had  been  granted  by  Ed.  Hi 

expressly  for  the  purpose  of  maintaining  the  Poor  Knigfatt 

and  the  Canons  in  the  same  manner.     It  never  was  the 

intention  of  that  Sovereign  that  the  Knights  whom  be 

spoke  of  and  treated  as  decayed  gentlemen  who  had  done 

service  in  the  wars,  should  have  a  miserable  sum  dokd 

out  to  them,  while  the  Dean  and  Canons  were  living  in 

splendour  on  the  funds  he  had  granted.    He  meant  that 

all  should  fare  alike.     The  Dean  and  Canons  could  not 

take  the  lands  and  avoid  the  obligation.     In  the  time  of 

Ed.  IV.,  it  was  true  that  they  had  been,  by  an  Act  of 

Parliament,  exonerated  from  maintaining  the  Poor  KnigbtS; 
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but  complaints  had  been  constantly  made  of  that  Act  as 
obtained  by  fraud  and  misrepresentation,  and  it  was 
therefore  that  Hen.  VIII.  had  ordered  a  re-endowment, 
and  re-imposed  on  the  Dean  and  Canons  the  obligation, 
lie  Sovereign  had  elearly  the  power  to  do  this ;  and 
what  took  place  in  the  time  of  Ed.  VI.  showed  the 
intention  to  carry  into  effect  the  will  of  Hen.  VI 11.  Any- 
thing in  derogation  of  that  intention  could  not  be  per- 
mitted. 

All  the  lands  producing  the  600  /.  a-year,  that  is,  all  the 
lands  given  (for  the  others  were  merely  in  compensation 
fcr  lands  obtained  from  the  Dean  and  Canons)  were  im- 
pressed with  the  charitable  purpose;  and  though  this 
might  be  said  to  be  subject  to  the  power  reserved,  if  that 
power  was  not  formally  executed  it  would  be  inoperative, 
and  a  scheme  must  be  framed  independently  of  it  to  carry 
the  charity  into  effect  The  Court  of  Chancery  has  power 
to  do  that,  and  can  in  such  a  case  as  this  do  so  without 
Teference  to  the  precise  prayer  of  the  bill.  The  Attorney^' 
Gtmral  v.  Jeane$(J);  The  Attorney-General  v.  White-^ 
mh).  Assuming,  however,  that  there  was  an  appoint-- 
ment  of  the  frmd,  its  construction  is  not  governed  by  the 
Smh  Mohan  case  (/)>  or  by  the  Beverley  ca8e(m).  The 
luiguage  in  the  three  cases  is  not  the  same.  In  those 
eases  the  fiict  that  the  fund  was,  in  the  first  instance, 
pven  to  the  corporations  for  their  benefit,  might  perhaps 
^8df  indicate  an  intention  that  the  gift  to  the  corpora- 
^  should  be  treated  as  a  gift  to  a  charity,  and  the  increase 
^  taken  by  the  corporation. 

[The  Lord  Chancellor :  Can  a  municipal  corporation  be 
^  subject  of  a  charitable  gift  ?] 
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Certainly.     It  was  so  in  the  case  of  The  Corporaim  of 
Gloucester  v.  Osborn  (n).     In  the  South  Motion  and  the 
Beverley  cases  the  question  was  on  the  intention  of  the 
testator,  and  on  that  alone.    The  intention  here  most  have 
been  to  benefit  the  Poor  Knights  equally  with  the  Dean 
and  Canons.     And  it  is  a  settled  proposition  oi  law,  that 
where  residue  is  ^ven,  accompanied  with  some  evidence 
that  the  testator  or  grantor  is  dealing  with  a  fixed  wid, 
that  residue,  though  so  named,  must  be  treated  as  a  fixed 
sum.     In  this  will  there  were  but  two  things,  the  gift  to 
the  Dean  and  Canons  and  the  gift  to  the  Poor  Knights; 
both  were  apportioned,  and  both,  therefore,  increased  to- 
gether ;   and  though  the  lands  themselves  appear  to  be  | 
given  to  the  Dean  and  Canons,  it  was  not  as  a  bounty  bii^ 
as  a  trust. 

As  to  usage,  though  it  is  admitted  as  a  principle  tb^ 
a  settled  usage  is  to  be  adhered  to,  The  Attomey-Gtur^ 
V.  Whiteley  (o),  yet  in  The  A  ttomey-Generalv. Hartley  (f^^ 
Lord  Eldon  himself,  referring  and  adhering  to  his  taam^ 
decision,  suggested  that  that  principle  was  only  to  ^ 
applied  with  due  consideration  of  the  whole  of  the  evidencr^ 
If  that  evidence  explains  what  appears  to  have  been  tV^ 
usage,  so  as  to  show  that  that  usage  has  either  arisen  b(W^ 
peculiar  circumstances,  or  has  been  wrongfully  persevere 
in  through  the  strength  of  one  party  and  the  weakness  ^ 
another,  the  usage  will  not  form  a  good  ground  of  decisis:' 
for  a  Court  of  Equity.  Now  that  certainly  has  been  so  ^ 
the  present  case ;  the  Dean  and  Canons  have  exercised  ^ 
influence  never  enjoyed  by  the  Poor  Knights,  andba."^' 
thereby  secured  to  themselves  benefits  which,  on  the  prin- 
ciple just  referred  to,  can  no  longer  be  continued  to  tbeiiL. 


(»)  lH.L.Ca8.272. 
(o)  11  Ves.  241. 


ip)  2  Jac.  &  WaLdSa 
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The  Solicitor-General  (Sir  W,  Atherton)  and  Mr. 
Wickens  for  the  Crown,  contended, 
That,  subject  to  the  exception  of  the  lands  granted 
in  compensation,  the  binds  here  granted  vested  in  the 
Dean  and  Canons  with  a  resulting  trust  for  the  Crown 
absolutely.  If  so,  then  the  Court  would  not  have  direct 
authority  to  approve  of  a  scheme,  though  the  Crown  would 
give  due  weight  to  the  opinion  of  the  Court  in  directing  the 
administration  of  its  own  bounty.  They  adopted  the  argu- 
ments already  urged,  that  the  execution  of  the  deeds  relied 
on  by  the  Dean  and  Canons  was  not  properly  established, 
and  certainly  they  were  not  operating  and  governing  in* 
struments.  llie  deed  called  the  deed  of  Elizabeth  was  not 
properly  established,  and  no  mere  usage  could  establish 
it  as  against  the  Crown.  But  if  the  secondary  evidence 
as  to  the  deed  and  ordinances  of  Elizabeth  should  be 
deemed  to  establish  their  legal  existence,  so  far  as  the  exe- 
cution by  the  Crown  was  concerned,  then  the  objection 
arose  that  the  Dean  and  Canons  had  never  executed  and 
accepted  them,  and,  therefore,  could  not  take  advantage  of 
them.  Then  there  was  evidence  of  a  misrepresentation  by 
the  Dean  and  Canons  as  to  the  value  of  the  lands  they  had 
received  from  the  Crown,  and  that  fact  must  affect  the 
gnmt  itself,  for  if  the  Crown  was  deceived  the  grant  was 
▼Old.  Chittj/s  Prerogative  (y),  Grendit  v.  Baker  (r), 
Chambers  v.   Mason  («),  The  Attorney  General  v.  Ew- 

[The  Lord  Chancellor.  Can  you  find  any  case  in  which 
the  Crown  has  taken  advantage  of  a  deceit  without  a  scu 

Perhaps  not  directly,  but  here,  where  the  party  sets  up 
^e  grant,  the  validity  of  what  he  relies  on  must  be  esta- 
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blishedy  and  if  it  appears  that  the  Crown  has  been  demved 
he  cannot  rely  on  the  grant  so  obtained. 

[Lord  Cranworth.  You  call  this  a  resulting  trust  If  it 
was  an  express  trust  you  would  be  barred  by  the  Statute 
of  Limitations.    Are  you  not  barred  now  ?] 

No.  And  this  being  the  case  of  a  deed  of  the  Crown 
the  rule  of  construction  is  not  favourable  to  the  grantee. 

Then  again,  the  Dean  and  Canons  by  the  instrument  in 
the  first  year  Ed.  VI.  agree  to  hold  the  lands  on  such  con- 
ditions as  should  be  imposed  in  the  indenture  to  be  after- 
wards executed.  No  indenture  has  been  executed  by  the 
Crown,  and  the  power  to  execute  one  still  exists.  What 
the  will  of  Hen.  YIII.  specifically  gare  the  poor  Knights 
and  the  Dean  and  Canons,  that  they  are  entitled  to,  bat 
there  is  a  resulting  trust  in  the  Crown  for  the  increase. 


Mr.  JR.  Palmer  and  Sir  H.  Cairns  {Mu  Arthur  Hob- 
house  was  with  them)  for  the  Dean  and  Canons. 

It  is  not  necessary  to  vindicate  the  Dean  and  Canoni 
from  imputations  which  can  only  affect  their  long  departed 
predecessors,  and  the  permanent  interests  of  the  corporation 
are  not  affected  by  their  acts.  The  question  to  be  conri- 
dered  here  is  the  combined  effect  of  the  two  deeds,  7  October 
1547,  and  the  ordinances  of  Elizabeth.  The  will  and  both 
the  deeds  show  a  strong  intention  that  the  Dean  and 
Canons  should  take  the  estate,  taking  it  subject  to  the 
payment  of  certain  and  ascertained  charges.  The  will  of 
Hen.  VIII.  showed  that  he  was  most  anxious  about  the 
condition  of  his  own  soul,  and  therefore  most  earnest 
about  the  prayers  of  the  Dean  and  Canons  being  secured 
for  him.  For  this  purpose  they  were  made  the  donees  of 
the  lands,  subject  only  to  the  condition  of  paying  certain 
charges.  No  one  could  have  been  ignorant  that  the  value 
of  those  lands  was  capable  of  increase,  yet  no  declaration 
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was  made  in  the  smallest  degree  showing  an  intention  that 
the  increase  was  to  be  apportioned.  The  Dean  and  Canons 
held  these  lands  by  the  tenure  of  divine  services,  that  is 
praying  for  the  soul  of  the  donor  and  distributing  alms  to 
poor  men.  Coke  upon  Littleton  (u).  That  is  not  a  trust, 
Whiston  V.  the  Dean  and  Chapter  of  Rochester  (»),  and 
Attomev-General  v.  Magdalen  College,  Oxford  {w).  Then 
again,  there  is  nothing  in  the  alleged  covenants  binding 
the  Dean  and  Canons  to  exhaust  the  whole  fund  in  alms, 
but  only  so  much  as  the  King's  executors  shall  think  fit ; 
and  the  executors  did  not  think  fit  to  direct  that  the  whole 
should  be  so  employed.  The  lands  were,  therefore,  in  the 
hands  of  the  Dean  and  Canons  subject  only  to  the  will  of 
the  King  as  explained  and  expressed  by  the  executors,  and 
so  far  as  that  will  had  been  explained  and  expressed  by 
them,  the  Respondents  were  only  bound  to  make  certain 
payments.    There  was  no  resulting  trust 

As  to'  Elizabeth's  deed  and  the  ordinances,  the  first 
question  is  whether  that  deed  was  ever  executed  at  all,  and 
die  next,  whether  a  correct  copy  of  it  is  before  the  House. 
It  certainly  was  not  executed  by  the  Dean  and  Canons, 
but  that  is  unnecessary  if  it  was  accepted  and  acted  on  by 
them.  Now,  undoubtedly  it  was  executed  by  the  Queen, 
Emd  adopted  and  acted  on  by  them.  And  there  is  no  good 
^und  for  doubting  that  a  correct  copy  is  to  be  found  in 
FryUCs  Register. 

It  may  be  admitted  that  if  the  Crown  has  been  deceived 
in  making  a  grant,  a  long  user  under  that  grant  will  not 
render  it  valid,  Alcock  v.  Cooke  (x) ;  but  there  has  been 
Qo  deception  here ;  and  if  there  had  been,  the  grant  of  the 
Crown  could  only  be  avoided  upon  scire  facias. 
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If  the  whole  land  is  dedicated  to  charity  and  there  is  a 
surplus  which  the  founder  has  not  disposed  of,  that  will 
fell  to  be  applied  by  the  Court  to  the  purposes  of  charity; 
but  if  the  whole  land  is  parcelled  out  amongst  certain  ob- 
jectSy  the  Court  has  no  discretion  to  vary  the  distribntioii  of 
the  iundy  and  the  ultimate  residue  and  the  surplus  are  in 
fact  disposed  of.     Here  the  lands  are  disposed  of  to  the 
Dean  and  Canons,  and  it  is  clear  upon  all  the  documents 
taken  together  that  they  took  the  lands  with  a  certain 
specified    burden.     If  they    sustain   that    burden  they 
are  entitled  to  any  accidental  benefit    The  intention  of 
the  founder  is  alone  to  be  consulted.    Jack  v.  Burnett  (j)f 
was  a  strong  instance  as  to  the  intention  of  the  founder,  t(> 
be  collected  from  the  whole  deed,  governing  the  applicatioa 
of  the  surplus ;  and  there  too,  the  donees  taking  the  hinl 
with  a  burden  were  held  entitled  to  the  benefit  of  the 
surplus.     As  the  loss  would  fall  on  them  so  they  are  en- 
titled to  the  advantage  of  the  gain ;    The  Theifard  School 
Case  (2) ;  The  Attorney- General  v.  Bristol  (a);  The  Al^  . 
tomey^Generaly,  Brasennose  (b);   and  these   cases  Ao^ 
that  where  the  words  are  doubtful  contemporaneous  usage 
may  give  them  a  construction.      And  Lord  Chancellor 
Crantvorthy  in  South  Molton  v.  The  Alto7ney^Gtneral{c)9 
explains  the  principle   in  an   observation  made  with  re* 
ference  to2%c  Ailornet/^Generalv.  The  Mayor  qfBrhtol{d) : 
he  says,  "  Though  the  testator  there  does  not  state  the 
amount  of  the  residue,  he  does  state  the  amount  of  the 
whole  property,  and  then  the  particular  charges  upon  it,  so 
that  the  amount  of  the  residue  is  necessarily  implied.'' 
The  only  diflSculty  is  to  discover  the  real  intention  in  each 


{y)  12  Clark  &  Fin.  812. 
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])art]cular  case,  but  that  difficulty  being  overcome  all  the 
<»ses  will  be  found  capable  of  being  reconciled. 

The  estates  were  given  on  condition  (rather  than  on 
'trust),  and  the  conditions  have  been  performed.  The  donees 
mre  therefore  entitled  to  hold  the  estates,  The  Attorney- 
General  v.  The  Cordwainers*  Company  (e);  a  principle  dis- 
tinctly recognised  by  Lord  Cottenkam  in  Jack  v.  Burnett  (/)• 
The  payments  to  the-  Poor  Knights  could  not  increase  with 
the  increasing  value  of  the  land,  unless  all  the  other  pay- 
ments mentioned  in  the  ordinances  increased  in  like  man- 
ner, and  no  one  pretends  that  that  was  the  intention  of 
^Elizabeth,     Several  cases  have  laid  down  the  rule,  that 
if  the  funds  decreased  the  donees  should  lose,  therefore 
if  they  increased  the  donees  should  gain;    The  Thetford 
School  Case  (g).    Lord  Eldon  criticised  this  reasoning,  but 
yielded  to  it  in  The  Attorney  General  v.  Bristol  (7t),  The 
Attorney  Oeneral  v.  The  Mercers'  Company  (t),  The  At- 
ianuy  General  v.  Caius   College  (J).     In  the  Attorney 
Oeneral  v.  Johnwn  (A),  though   the  augmentation  was 
dowed  to  some  of  the  charities,  Lord  Hardwicke  acted  on 
the  intention  alone,  for  he  expressly  said,  "  I  do  not  intend 
tbatall  the  uses  should  be  proportionably  augmented." 

Mr.  Fleming  appeared  for  the  Ecclesiastical  Commis- 
sioners, whose  interests,  so  far  as  this  appeal  was  con- 
cerned, were  admitted  to  be  identical  with  those  of  the 
Dean  and  Canons. 

Sir  F.  Kelly,  in  reply,  insisted  that  the  Beverley  case 
most  be  restricted  to  circumstances  exactly  similar  to 
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those  which  existed  there,  and  that  consequently  it  ws 
not  applicable  here. 

The  Lord  Chancellor  (Lord  Camphett) : 

My  Lords,  this  appeal  deserved,  and  I  trust  has  ■ 
ceived  the  most  dehberate  consideration.  After  beii 
argued  seven  days  at  your  Lordships'  Bar,  we  have  tak 
several  weeks  to  peruse  all  the  documents  and  depositio 
laid  before  us,  to  examine  all  the  authorities  which  hai 
been  cited  on  either  side,  and  to  weigh  well  the  conBictiii 
reasoning  of  the  eminent  advocates  who  have  addresse 
us. 

That  no  parties  claiming  an  interest  in  the  controversy 
who  have  expressed  a  wish  to  be  heard  again  before  it  u 
finally  decided,  may  have  any  cause  to  complain,  we  ban 
listened  to  the  counsel  of  some  whose  interest  turns  outU 
be  imaginary. 

The  real  parties  before  us  (and  they  indeed  have  a  deq 
interest)  are,  on  the  one  side,  the  Dean*  and  Canons  c 
Windsor,  who  have  subsisted  since  the  reign  of  Hau  % 
and  on  the  other,  the  Poor  Knights  of  Windsor,  a  bod 
created  by  Ed.  IIL,  when  he  established  the  Order  ( 
the  Garter. 

[His  Lordship  described  the  parties  interested  in  th 
suit] 

It  is  contended  that,  after  making  the  payments  sped 
fied  in  the  original  dotation,  the  surplus  of  the  revenues 
now  increased  from  800  /.  to  14,000  /.  a  year,  belongs  ab 
solutely  to  the  Dean  and  Canons. 

The  Poor  Knights  contend  that  they  are  entitled  to 
rateable  proportion  of  this  surplus,  in  the  ratio  which  th 
sums  specifically  allotted  to  them  bear  to  the  estimate 
value  of  the  lands  at  the  time  of  the  dotation. 

This  controversy  has  now  been  going  on  for  two  ceE 
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turies  and  a  half,  and,  although  never  tUl  now  regularly 
brought  into  a  court  of  justice  to  be  judicially  determined, 
it  has  been  referred  to  arbitrators  of  high  name  in  our  ju- 
dicial history,  such  as  Lord  Chief  Justice  Popham,  Sir 
EdwDord  Coke,  and  Sir  DudUy  Ryder.    But  these  inquiries 
were  very  unsatisfactory,  for  important  documents  were 
withheld  from  the  arbitrators,  and  (strange  to  say)  each 
parity  denied  the  existence  or  operation  of  deeds  which 
may  be  considered  as  supporting  the  claim  of  the  party  so 
denying. 

'We  have  now  before  us  everything  that  can  be  of  the 
sliglitest  assistance  in  bringing  us  to  a  right  conclusion. 

I  must  confess  that  it  would  have  given  me  great  satis- 
&ction  if,  consistently  with  the  rules  of  law*,  I  could  have 
Bdvised  your  Lordships  to  reverse  the  decree  of  the  Master 
rf^  €he  Rolls,  pronounced  for  the  Dean  and  Canons,  and  to 
deoide  in  favour  of  the  Poor  Knights. 

Sad  the  advisers  of  the  Crown,  when  the  grants  we  have 
^  oonstrue  were  made,  foreseen  the  increasing  productive- 
^ne«e  of  land,  and  the  depreciation  of  the  currency,  I  make 
nc>    doubt  that  provision  would  have  been  made  for  the 
Poor  Knights,  so  as  to  enable  them  in  all  time  to  come  to 
^^J  oy  their  modest  comforts.    That  most  learned  and  able 
J^i^ge,  the  present  Master  of  the  Rolls,  points  out  a  deci- 
sion of  this  House,  which  he  says  he  thinks  clearly  governs 
*^^  present  case,  adding  (/),  "  The  decisions  of  the  House 
^^   Xords  are  binding  on  me,  and  upon  all  Courts,  except 
^^^mlf**    I  feel  it  my  duty  to  say  that  I  think  this  expres- 
*^^>ii  is  incorrect      By  the   constitution  of  this  United 
I^mngdom,  the  House  of  Lords  is  the  court  of  appeal  in  the 
^^-^t  resort,  and  its  decisions  are  authoritative  and  conclu- 
^^'V'e  declarations  of  the  existing  state  of  the  law,  and  are 
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binding  upon  itself  when  sitting  jadicialiy,  as  much  as  upon 
all  inferior  tribunals.    The  observations  made  by  Members 
of  the  House,  whether  law  Members  or  lay  Members  be- 
yond the  ratio  decidendi  which  is  propounded  and  acted 
upon  in  giving  judgment,  although  they  may  be  entitled  to 
respect,  are  only  to  -be  followed  in  as  far  as  they  may  be 
considered  agreeable  to  sound  reason  and  to  prior  autho- 
rities.    But  the  doctrine  on  which  the  judgment  of  the 
House  is  founded,  must  be  universally  taken  for  law,  and 
can  only  be  altered  by  Act  of  Parliament.     So  it  is,  evea 
when  the  House  gives  judgment  in  conformity  to  its  rule 
of  procedure,  that  where  there  is  an  equality  of  votes, 
semper  presumitur  pro  negante.      In  the  celebrated  case  of 
Regina  v.  Millin  (m),  which  was  an  appeal  from  a  judg^ 
ment,  holding  that  by  the  common  law  of  England  a  valid 
marriage  could  not  be  contracted  without  the  presence  of 
a  priest  canonically  ordained,  the  question  having  been  put, 
that  the  judgment  be  reversed,  there  was  an  equality  of 
the  votes  of  the  Peers  who  were  present  and  took  part  iu 
the  division.     Thereupon  the  House  affirmed  the  judg^'. 
ment,  deciding  that,  by  the  common  law  o{  Englandy% 
valid  marriage  could  not  be  contracted  without  the  pre- 
sence of  a  priest  canonically  ordained.     I  by  no  means 
concurred  in  tliat  decision,  thinking  that  the  common  lair 
of  England  accorded  with  the  canon  law  upon  this  subject, 
which  prevailed  over  the  whole  of  the  Western  Church  till 
the  Council  of  Trent,  and  that  a  valid  marriage  might  be 
contracted  by  the  solemn  assent  of  the  contracting  parties, 
as  Lord  Stowell  had  often  laid  down,  and  for  fifty  years 
had  been  considered  clear  law  in  Westminster  HalL    But 
subsequently,  when  presiding  as  Chief  Justice  of  the  Court 
of  Queen's  Bench,  I  several  times,  with  the  approbation  of 
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my  brother  Judges^  ruled  that  the  question  as  to  the  va- 
lidity of  such  marriages  was  settled  by  the  decision  of  the 
House  of  Lords  in  Regina  v.  Millis,  And  if  this  question 
were  again  to  be  mooted  in  this  House  upon  an  appeal^  I 
conceive  that  this  House  would  be  bound  to  decide  that 
such  a  marriage  was  always  null  and  void,  although  every 
Peer  present  should  be  of  opinion  .that  Regina  v.  Millis 
was  improperly  decided,  and  that  in  Englandy  till  Lord 
Hardwicke'B  Act,  the  presence  of  a  priest  was  as  little  ne- 
cessary for  making  a  binding  marriage  contract  as  a  bind- 
ing contract  of  hiring  and  service. 

The  law  respecting  the  application  of  the  increased 
profits  of  charity  lands  is  well  settled  by  decisions  of  this 
House,  and  by  decisions  of  inferior  Courts,  which  this 
House  has  recognised.  I  have  examined  and  considered 
all  the  authorities  referred  to,  from  the  Thetford  case  (it) 
to  the  Beverley  case  {o).  I  shall  not  have  occasion  to 
analyse  or  to  comment  upon  any  of  these  decisions,  for 
they  do  not  lay  down  any  rule  more  closely  applicable  to 
tile  present  case  than  the  rule  (which  is  not  disputed),  that 
"the  intention  of  the  donor  is  to  be  regarded,  and  the 
Court  is  to  consider  whether  the  lands  were  given  in  trust 
exclusively  for  charitable  purposes  or  beneficially,  on  con- 
dition that  speci6c  sums  are  paid  for  charitable  purposes." 
There  was  hardly  any  dispute  at  the  Bar  with  respect  to 
the  rules  of  law  by  which  we  ought  to  be  guided,  and  the 
case  depends  upon  the  application  of  these  rules  to  evi- 
dence before  us.  In  the  words  of  Lord  Wensleydale,  in  the 
Stverley  case,  "  This  question  resolves  itself  purely  into  a 
question  of  construction."  We  must  look  at  the  instru- 
Bients  to  be  construed,  and  see  whether,  taking  them  alto- 
gether, we  discover  an  intention  on  the  part  of  the  donors 
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that  the  rents  should  be  divided  in  certain  proportions,  and 
given  to  the  different  objects  of  the  bounty  of  the  donors 
in  those  proportions^  or  whether  the  intention  manifested, 
is,  that  specified  sums  should  be  permanently  paid  to  par^ 
ticular  objects  of  the  bounty  of  the  donors,  and  that  they 
should  be  entitled  to  nothing  more  than  the  payment  oi 
these  specified  sums,  without  abatement  and  without  aug- 
mentation. 

It  would  appear  that,  by  the  foundation  of  Edwardlll^M 
when  he  instituted  the  Order  of  the  Grarter  and  createil 
the  Poor  Knights,  a  certain  obligation  had  been  cast  upon 
the  Dean  and  Canons  to  provide  for  the  Poor  Knights,  the 
King  having  promised  the  Dean  and  Canons  lands  to 
enable  them  to  do  so.  But  by  an  Act  of  Parliameat 
passed  in  the  22  Ed.  IV.,  reciting,  that  **  tlie  possession^ 
given  to  the  said  Dean  and  Canons,  or  to  their  predecessors^ 
suffice  not  to  sustain  all  other  charges,  and  also  to  bear 
the  charges  of  the  Poor  Knights,"  it  was  enacted,  ^'  thai 
the  same  Dean  and  Canons,  and  their  successors  f(Mr  ever- 
more, be  utterly  quit  and  discharged  from  all  manner  of 
exhibition  or  charge  of  or  for  any  of  the  same  ELnights.'' 

And  down  to  the  end  of  the  reign  of  Henry  VIII.  the 
Poor  Knights  appear  to  have  been  fed  only  with  promises^ 
and  no  permanent  provision  was  made  for  them.  In  the 
3  Hen.  VIII.  the  Dean  and  Canons  having,  at  his  request, 
granted  to  a  Poor  Knight,  named  Peter  Narbonne,  an  an- 
nuity of  twenty  marks  for  his  life,  the  King  wrote  to  them  ■ 
letter  of  thanks,  in  which  he  acknowledges  that  they  were 
not  bound  to  find  anything  for  the  Poor  Knights  since  the 
22  Ed.  IV. ;  thanks  them  for  their  bounty  to  Peter  Nan 
bonne;  promises  them  favour  in  their  suits  hereafter  as  t 
recompense,  and  assures  them  *^  that  they  shall  not  Ix 
burthened  with  the  maintenance  ofany  other  Poor  Knigla^'fc 
till  such  time  as  he  should  have  provided  lands  for  fheiJ 
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^txhibition,  which  not  only  should  be  safficient  to  dis- 
oliarge  the  Dean  and  Canons  of  such  Knights,  but  also  of 
^lie  said  annuity." 

This  promise  was  not  fulfilled ;  and  when  Henry' %  end 
approached  the  breach  of  it  lay  heavily  upon  his  con- 
Bdeoce. 

There  is  now  no  dispute  as  to  the  proof  of  Henry' %  will, 
or  of  the  instruments  relied  upon,  to  which  Ed,  VL 
was  a  party ;  viz.,  instructions,  dated  2d  Augiut  1547,  in 
consequence  of  an  order  of  the  Privy  Council,  signed  by 
Sir  Edward  North,  Chancellor  of  the  Court  of  Augmen- 
tations, to  prepare  a  conveyance  in  pursuance  of  the  ¥rill 
of  JETen.  VII  I.,  of  certain  hereditaments  belonging  to  the 
CroiMm;  an  indenture,  dated  4th  August  1547,  between 
Ed^  VI.  of  the  first  part,  the  Protector  and  the  executors 
of  the  deceased  Sovereign  of  the  Second  part,  and  the  Dean 
uid  Canons  of  the  third  part ;  and  letters  patent  under 
the  Great  Seal,  dated  7th  October  1547,  granting  these 
hereditaments  to  the  Dean  and  Canons  in  free  and  per- 
petual alms  on  certain  copditions,  and  for  certain  purposes 
herein  mentioned. 

fiut  with  respect  to  what  is  called  Elizabeth's  '^  Deed  of 
^^tribution,"  allied  to  have  been  executed  under  the 
^)"eat  Seal,  there  was  a  contention,  first,  that  no  such 
deed  had  ever  been  executed ;  secondly,  that  there  was  no 
^*^flScient  evidence  of  its  contents ;  and,  thirdly,  that  at  all 
^^^nts  it  must  be  considered  void  on  the  ground  that  the 
Vctaeen  had  been  deceived  in  her  grant. 

f  must  say,  however,  that  I  agree  with  the  Master  of  the 
^oils  in  thinking  that  there  is  overwhelming  evidence  of 
^^i^  deed  having  been  executed  under  the  Great  Seal,  and 
^^^t  there  is  abundant  evidence  of  its  contents. 

The  supposed  deceit  by  which  the  "  Deed  of  Distribu- 
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bution"  was  to  be  nulli6ed,  was  first  brought  forward  at 
the  hearing  of  this  appeal^  and  led  to  long  discna^ons 
whether  it  could  be  urged  upon  the  pleadings  as  they  now 
stand,  and  whether  it  could  be  urged  at  all  without  a  mn 
facuts  to  repeal  the  deed.  But  on  these  points  I  considtf 
it  unnecessary  to  give  any  opinion,  as  T  find  no  sufficient 
evidence  of  any  intention  to  deceive,  or  of  the  Crown  having 
been  deceived.  Those  who  then  advised  the  Crown  had 
ample  means  of  knowing,  and  must  have  knovm,  the  real 
value  of  the  lands ;  and  it  would  be  too  much  now  to  start 
a  charge  of  fraud,  because  there  is  some  obscurity  io 
accounts^  when  those  who  might  have  explained  them  have 
been  nearly  three  centuries  in  their  graves. 

In  seeking  to  construe  the  instruments  on  which  the 
case  mainly  tums^  I  begin  with  the  will  of  Hen.  VIII. 
By  itself  it  passed  no  legal  or  equitable  interest  Al- 
though till  statute  1  Annty  c.  7,  the  sovereigns  of  Englani, 
by  conveyance  of  record,  to  operate  inter  vivos,  might 
grant  and  alienate  any  part  of  the  demesne  lands  of  the 
Crown,  at  the  common  law  they  had  no  testamentary 
power.  The  Statute  of  Wills,  32  Hen.  VIIL,  c.  1,  applies 
only  to  the  King's  subjects.  By  28  Hen.  VIII.,  c.  7,  and 
35  Hen.  VIII.,  c.  1,  that  Sovereign  was  empowered  by  htf 
will  to  settle  the  succession  to  the  Crown,  and  to  give  titles 
and  hereditaments,  but  only  to  '^  persons  of  his  blood." 
No  testamentary  power  was  given  to  him  by  38  Hen.  VIII., 
c.  8,  which  made  his  proclamation,  attended  with  certain 
forms,  equal  to  an  Act  of  Parliament.  Therefore,  hb 
will,  while  it  might  have  regulated  the  succession  to  the 
Crown,  in  as  far  as  it  concerned  the  lands  to  be  granted  to 
the  Dean  and  Canons  of  Windsor,  had  no  legal  validity  or 
operation.  But  while  this  part  of  the  will  of  Hen.  VIII. 
gave  no  right  and  imposed  no  perfect  obligation,  it  deserves 
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the  most  serious  consideration,  when  we  come  to  examine 
the  intention  of  those  who  acted  with  the  view  of  carrying 
it  into  effect. 

[His  Lordship  here  slated  the  will  at  Full  length.] 

It  must  be  borne  in  mind  that  in  1 546  the  Dean  and 
Canons  had  by  deed  conveyed  to  the  King  the  manor  of 
Ivor  and  other  hereditaments  of  the  yearly  value  of 
160/.  2  8.  4td.  in  exchange  for  other  lands  which  the 
King  was  to  convey  to  them,  but  which  he  never  had 
conveyed, 

Now  it  seems  to  me  that  the  intention  of  Hen.  VIII. 
is  shown  to  have  been  that  these  lands  should  be  conveyed 
to  the  Dean  and  Canons  beneficially  under  the  charge  of 
paying  to  every  one  of  the  Poor  Knights  twelve  pence 
every  day,  and  providing  for  them  once  a  year  a  long 
gown  of  white  cloth  and  a  mantle  of  red  clotli^  and  to  the 
head  and  governor  of  the  thirteen  Knights  a  farther  gra- 
tuity over  and  besides  the  twelve  pence  by  the  day. 
Hitherto  there  is  no  symptom  of  any  contemplation  of  ap- 
portioning the  rents  of  the  lands  to  be  conveyed  between 
the  Poor  Knights  and  the  Dean  and  Canons. 

The  King  having  died  on  the  28th  of  January  1646-7, 
his  son  Edward,  and  the  Privy  Council,  and  the  executors 
of  the  deceased  Sovereign,  consulted  with  the  Judges  and 
hw  officers  as  to  carrying  into  effect  the  directions  of  the 
will  in  favour  of  the  Dean  and  Canons  and  the  Poor 
Knights,  and  Sir  Edward  Northy  the  Chancellor  of  the 
Court  of  Augmentations,  signed  the  instructions  for  the 
preparation  of  a  conveyance  in  pursuance  of  the  will.  This 
document  specified  various  rectories  and  hereditaments 
which  had  belonged  to  the  lately  dissolved  monasteries, 
^  were  then  vested  in  the  Crown.  These  consisted  of 
^rty  items,  each  valued  in  pounds,  shillings,  and  pence, 

^mounting  in   the   whole    to  the  clear   yearly  sum  of 
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812/.  12  «.  9d.  From  this  amount  it  stated  there  were 
first  to  be  deducted  1601,2  8.  4  d.  for  Jvar,  kc,  and  then 
for  the  King's  giR  in  fulfilment  of  the  will  of  Ben.  VIIL, 
600  L,  and  the  remaining  52  /.  10  a.  6d.  were  to  be  resenred 
as  a  rent  to  the  Crown.  To  this  was  added  a  declaratioii 
that  the  Dean  and  Canons  were  to  be  bound  by  the  rales 
hereafter  to  be  made  by  the  Lord  Protector  and  his  co- 
executors. 

Next  comes  the  indenture  bearing  date  4th  August  1547, 
between  Ed,  VL  of  the  first  part,  the  Lord  Protector 
Somerset  and  the  executors  of  the  deceased  King  of  the 
second  part,  and  the  Dean  and  Canons  of  the  third  pert; 
after  reciting  the  will  of  Hen.  VIIL  and  that  the  Dem 
and  Canons  were  still  unrecompensed  for  Ivor,  &c.  amount- 
ing to  160  /.  2  «.  4  d.,  it  goes  on  to  declare  that  the  dtea 
King  desired  to  carry  the  will  of  his  father  into  effect, 
and  explained  how  that  object  was  to  be  efiected,  and  gtfe 
directions  accordingly. 

Next  comes  this  important  covenant  that  the  Dean 
and  Canons  shall  bestow  and  employ  the  rents,  revenoei^ 
&c.  in  such  manner  as  the  Lord  Protector  and  his  co-exe- 
cutors shall  by  a  tripartite  deed  to  be  afterwards  made, 
direct  and  appoint,  and  shall  fulfil  all  rules,  &c.  therein 
specified. 

On  the  7th  October  1547,  letters  patent  actually  patfed 
the  Great  Seal,  whereby  the  King,  in  performance  of  btf 
father's  will,  granted  to  the  Dean  and  Canons  the  premiaes 
mentioned  in  the  deed. 

The  indenture  tripartite  thus  contemplated  was  not  exe- 
cuted, and  nothing  more  was  done  to  create  or  give  e^ 
to  any  legal  or  equitable  interest  in  the  lands  granted  till 
the  beginning  of  the  reign  of  Elizabeth. 

The  Dean  and  Canons  denying  that  any  operation  was 
to  be  given  to  an  alleged  deed  of  Elizabeth,  on  which  the 
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Poor  Ejoights  mainly  relied,  insisted  long  that  under  these 
instruments  to  which  Ed.  VI.  was  a  party,  they,  the  Dean 
and  Canons,  were  entitled  beneficially  to  all  the  profits  of 
the  lands  supposed  to  constitute  the  new  dotation.     But  I 
agree  with  the  Master  of  the  Rolls  in  thinking  that  this 
position  is  untenable.    The  deed  of  4th  August  1647  re- 
served a  power  to  the  King,  the  Lord  Protector,  and  the 
executors  of  Hen.  VIII.,  by  a  deed  to  which  the  Dean  and 
Canons  were  to  be  parties,  to  prescribe,  limit,  and  appoint 
the  intents  and  purposes  to  which  the  rents,  revenues,  and 
profits  of  so  much  of  the  hereditaments  granted  as  should 
amount  to  the  yearly  value  of  600  /.,  the  Dean  and  Canons 
undertaking  to  observe  and  fulfil  and  keep  all  such  acts, 
ordinances  and  rules  as  in  the  said  indenture  thereafter  to 
be  made  should  be  specified  and  contained. 

The  reserved  power  not  having  been  executed  by  Ed.  VI., 
the  Protector,  and  the  executors  of  Hen.  VIII.,  I  think 
there  was  a  resulting  trust  in  favour  of  the  Crown,  and 
Queen  Elizabeth  might  have  resumed  the  hereditaments 
of  the  new  dotation,  in  as  far  as  they  were  given  without 
Talnable  consideration,  or  disposed  of  them  for  charitable 
purposes  as  she  pleased.  The  Dean  and  Canons  were  to 
hold  in  firankalmoigne ;  but  this  tenure,  although  consistent 
with  a  beneficial  interest  in  the  grantees,  is  likewise  con  - 
sistent  with  a  charitable  trust,  beyond  making  orisons, 
prayers,  and  other  divine  services  for  the  souls  of  the  de- 
parted donors,  and  for  the  prosperity  and  good  life  and 
good  health  of  their  heirs  who  are  alive. 

The  Dean  and  Canons  having  entered  into  possession  of 
4c  hereditaments  granted  by  Ed.  VI.,  and  received  the 
wnts  and  profits,  accounted  to  the  Crown  for  so  much  as 
was  considered  to  be  appropriated  to  the  new  dotation,  and 
appear  to  have  applied  a  considerable  part  of  them  in  re- 
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building  the  houses  at  Windsor  which  had  been  occnpi 
by  the  Poor  Knights,  and  which  (with  the  order  of  Pc 
Knights)  had  fallen  into  great  decay. 

Elizabeth^  at  the  commencement  of  her  reign,  fiUed  v 
the  number  of  the  Poor  Knights  to  thirteen,  and  rewWe 
to  make  permanent  provision  for  them  according  to  tb 
will  of  her  father,  and  the  partly  executed  plan  of  h< 
brother. 

Accordingly; on  the  30th  day  of  August^  in  the  first  yea 
of  her  reign,  she  executed  an  indenture  under  the  Gre; 
Seal,  purporting  to  be  between  Her  Majesty  of  the  oc 
part,  and  the  Dean  and  Canons  of  Windsor  of  the  otlu 
part  This  instrument  recited  the  purpose  of  the  gnu 
and  the  means  taken  to  secure  performance  of  that  pai 
pose  (see  ante^  p.  375).  By  the  book  annexed  to  this  inden 
ture,  the  Queen,  after  reciting  the  erection  by  her  royal  pre 
decessors  of  the  College  of  Priests  within  the  Castle  o 
Windsor^  where  the  noble  Order  of  the  Garter  was  founded 
and  that  in  this  college  certain  mim'sters  were  ordained  t 
serve  God  and  to  pray  for  the  good  estate  of  the  So? ereigi 
and  companions  of  the  said  order,  repeats  the  objects  ii 
view  and  the  means  taken  to  secure  them,  and  proceed 
to  make  ordinances  for  that  purpose,  which  ordinances,  b] 
the  covenant  in  the  previous  deed,  the  Dean  and  Canon) 
were  bound  to  observe. 

The  question  has  been  much  agitated,  whether  tbi 
"  deed  of  distribution "  was  executed  by  the  Dean  anc 
Canons.  I  think  there  is  strong  evidence  to  show  that  il 
was  executed  by  them.  But  this  fact  seems  to  me  to  be 
wholly  immaterial  to  the  operation  of  the  deed,  for  the 
deed  professes  \o  take  nothing  from  the  Dean  and  Canons; 
and  it  is  a  mere  exercise  of  the  prerogative  of  the  Crown. 
It  cannot  be  considered  the  execution  of  the  power  of  ap- 


CASES  IN  THE  HOUSE  OF  LORDS. 


401 


pointment  reserved  by  the  deed  of  4th  August  1647,  but  it 
is  authorised  by  the  resulting  trust  in  favour  of  the  Crown, 
in  default  of  appointment  under  that  power. 

After  the  execution  of  this  deed  by  the  Queen,  under  the 
Great  Seal,  no  interest  in  any  part  of  the  hereditaments  of 
the  new  dotation  remained  in  the  Crown,  and  no  part  of 
the  profits  was  impressed  with  any  general  unspecified 
charitable  trust.  So  that  the  Solicitor- General  fails  in 
showing  that  the  Crown  has  any  private  right  of  property 
in  them;  and  the  Attorney- General  fails  in  bhowing  that  a 
new  scheme  of  a  charitable  character  for  appropriating  any 
part  of  the  rents  and  profits  of  the  new  dotation  can  be 
made  by  the  Court,  or  under  the  sign  manual  of  the  reign- 
ing sovereign. 

The  only  question  seems  to  me  to  be,  whether  the  Dean 
and  Canons  are  bound  to  divide  the  increased  rents  and 
profits  of  the  hereditaments  of  the  new  dotation  among  the 
thirteen  Poor  Knights,  the  two  bell-ringers,  the  porter,  the 
dock-keeper,  and  all  those  enumerated  in  Elizabeth's 
book,  under  the  head  of  *'  continual  charges,"  in  the  pro- 
portion which  the  allowance  allotted  to  each  in  the  book 
bears  to  the  aggregate  estimated  yearly  value  of  these 
hereditaments. 

Looking  to  the  instruments  to  be  construed,  my  opinion 
is,  that  the  intention  was,  that  these  specified  payments 
were  meant  to  be  fixed  and  "continual,"  and  that  the 
Dean  and  Canons  making  the  pecuniary  payments,  and 
furnishing  the  specified  allowances  to  the  objects  of  the 
charity  for  whom  they  were  so  far  trustees,  were  entitled 
to  apply  any  increase  in  the  rents  and  profits  for  the  benefit 
of  the  corporation.  In  the  reign  of  Ed,  VI.  and  the  be- 
gmning  of  the  reign  of  Elizabeth,  I  presume  that  rents 
vere  as  likely  to  fall  as  to  rise.  During  the  American 
^ar,  and  at  otiier  periods  even  of  the  eighteenth  century, 

VOL.VIII.  F  F 


1800. 

Attornet- 
Gbneb^ 

V. 

Dean  and 

Canons  of 
Windsor. 


402 


CASES  IN  THE  HOUSE  OF  LORDS. 


1860. 

Attormey- 
Genbral 

r. 
Dean  and 
Canons  of 
'W1NO0OB. 


there  is  said  to  have  been  a  general  and  serious  fall  of  rent 
If,  after  the  year  1558,  the  rents  applicable  to  the  a| 
pointed  charges  had  not  amounted  to  the  estimated  sum  1 
430  /.,  was  there  to  be  an  abatement  in  the  allowance  pn 
vided  for  the  thirteen  Poor  Knights,  the  two  bell-ringer 
&c. ;  and  would  the  Dean  and  Canons  have  been  entitU 
to  make  a  calculation,  according  to  the  Rule  of  Three,  of  tl 
rateable  deductions  in  respect  of  what  they  ought  to  recer 
as  the  price  of  Ivovy  and  the  hereditaments  which  they  h 
conveyed  to  Hen.  VIII.,  and  which  he  had  never  paid  foi 
The  agreement  finally  made  between  the  Dean  and  Canoi 
and  the  Crown  seems  to  me  to  have  been,  that  they  shou 
take  the  hereditaments  conveyed  by  Ed.  VI.  for  better,  f 
worse,  in  satisfaction  of  any  claim  they  might  have  up< 
the  Crown,  and  that  they  would  for  ever  make  all  t 
payments  and  furnish  the  supplies  specified  in  the  Ixx 
of  Elizabeth.  She  expressly  declares  (having  the  t\ 
power  to  do  so)  that  '*  the  residue  was  to  remain  for  t 
relief  of  said  Dean  and  Canons  and  their  successon 
This  clause  contains  a  statement  of  the  amount  of  t 
residue  ('*  being  231  /.  6^.  8rf."),  but  this  is  only  expref 
ing  what  was  the  necessary  result  of  the  si  iiplest  effort 
mental  arithmetic;  and  in  the  absence  of  fraud  (of  whi 
there  is  no  proof),  this  is  a  true  statement  of  the  resid 
coming  to  the  Dean  and  Canons,  while  the  rents  and  prof 
should  remain  unchanged. 

In  such  cases,  usage  is  certainly  much  to  be  r^arde< 
and  here  the  usage  seems  to  me  to  be  strongly  in  favour 
the  Dean  and  Canons.  Although  the  rents  and  profits 
the  new  dotation  had  greatly  increased  early  in  the  seve 
teenth  century,  the  Poor  Knights  have  actually  never  r 
ceived  more  than  the  payments  and  allowances  provide 
for  them  by  the  book  of  Elizabeth.  They  have  certain 
complained  much,  but  this  may  be  accounted  for  from  ti 
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seeming  hardship  of  their  case,  and  the  sympathy  they 
were  sure  to  meet  with.    Although  gentlemen  by  birth  and 
breeding,  and  although  many  of  them  had  gained  distinc- 
tion in  the  military  service  of  the  Crown,  the  provision 
which  it  was  thought  would  be  sufficient  to  enable  them  to 
make  a  respectable  appearance  before  their  Sovereign,  and 
to  associate  with  the  Knights  Companions  of  the  Garter, 
had  left  them  almost  as  destitute  as  parish  paupers.     The 
circumstance  of  the  claim  being  often  and  loudly  made, 
rather  adds  to  the  effect  of  the  actual  usage,  showing  the 
enjoyment  of  the  Dean  and  Canons  to  have  been  adverse. 
I  attach  no  weight  to  the  opinions  of  the  eminent  lawyers 
who  have  extra-judicially  examined  the   subject,  as  im- 
portant documents,  on  which  the  case  mainly  turns,  were 
not  before  them,  and  neither  party  there  knew  the  true 
merits  on  which  they  ought  to  have  relied.     But  a  usage 
of  centuries,  which  may  have  a  legal  origin,  is  not  to  be 
upset  by  inexplicable  items  in  steward's  accounts.     I  am 
not  aware  of  any  evidence  in  this  case  inconsistent  with 
the  supposition  that  the  Dean  and  Canons,  since  the  '*  deed 
of  distribution,"  have  regularly  applied  for  their  own  be- 
nefit any  surplus  which  arose  of  the  rents  of  the  new  dota- 
tion.    The  accounting  subsequent  to  the  deed  of  distri- 
bution,— suggested  to  have  been  to  the  Lord  Treasurer 
representing  the  Crown, — turns  out  to  have  been  to  the 
officer  of  the  Knights  of  the  Garter,  whose  duty  it  was  to 
see  that  the  payments,  and  allowances,  required  by  the  book 
of  Elizabeth,  to  the  Poor  Knights  and  others  were  duly 
Blade.    Construction  and   usage  therefore  seem  to  concur 
^  favour  of  the  Dean  and  Canons. 

I  have  not  yet  noticed  the  Ecclesiastical  Commissioners, 
who  have  appeared  as  a  party  at  your  Lord  ships'  Bar ;  but 
^ey  must  have  shared  the  fate  of  the  Dean  and  Canons, 
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as  they  can  only  be  supposed  to  take  the  Windsor  canon- 
ries  transferred  to  them,  with  the  rights  and  liabilities  < 
which  lawfully  appertained  to  those  canonries  before  the 
transfer.  According  to  my  opinion,  the  value  of  those 
canonries  will  not  be  lessened  by  the  claim  of  the  Poor 
Knights. 

In  conclusion,  I  beg  permission  to  express  my  regret 
that  the  Poor  Knights  must  now  finally  abandon  the  claim 
which  for  two  centuries  and  a  half  they  have  strenuously 
urged.  Successive  English  Sovereigns,  from  Ed.  HI. 
downward,  have  expressed  a  high  regard  for  them;  and 
Ben.  VIII.,  Ed.  VI.,  and  Elizabeth^  use  general  expres- 
sions, as  if  the  new  dotation  was  to  be  principally  for  the 
benefit  of  the  Poor  Knights.  But  where  the  instruments 
are  framed  to  give  an  interest  which  may  be  judicially  en- 
forced, language  is  used  which,  in  its  operation,  confines 
the  Poor  Knights  to  the  payments  and  allowances  speci- 
fically assigned  to  them.  Had  prices  and  manners  re- 
mained stationary,  these  payments  and  allowances  woold 
have  been  modestly  su6Bcient  In  the  present  state  of  the 
world  they  are  a  mockery ;  but  under  such  circumstances 
we  can  give  no  relief. 

Upon  the  whole,  my  Lords,  I  must  advise  you  to  dis- 
miss the  appeal ;  this,  however,  should  be  without  costs, 
for  the  information  was  filed  by  the  Atiorney-GeneralyOn 
an  address  to  the  Crovni,  made  by  a  branch  of  the  Legis- 
lature, and  the  Dean  and  Canons  having  formerly  rested 
their  case  on  a  false  foundation,  it  was  fit  that  the  contro- 
versy should  be  finally  decided  by  this  House  on  a  W 
view  of  all  the  evidence  and  all  the  arguments  by  which  our 
decision  ought  to  be  influenced. 
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lOrd  Cranworth,  after  stating  the  nature  of  the  suit, 

said: 
J  question  turns  on  the  construction  of  the  original 
ments  of  foundation,  and  involves  the  consideration  of 
nes  which  have  frequently  of  late  come  under  dis- 
n,  not  only  in  the  Court  of  Chancery,  but  also  in 
[ouse ;  namely,  the  question  as  to  who  is  entitled  to 
rplus  revenues  of  land  given  for  purposes  of  charity, 

there  has  been  an  increase  in  the  value  since  the 
ation,  whether  the  charitable  objects  are  entitled  to 
ipate  rateably  in  any  increased  revenue,  or  whether 
crease  belongs  to  the  persons  or  corporate  body  in 
i  the  lands  are  vested. 

s  rule  is  now  well  established  (whether  resting  on  a 
foundation  or  not  we  need  not  inquire),  that  where 
nual  sum,  amounting  to  the  whole  of  the  rents  of  an 
t,  is  by  the  will  or  deed  of  foundation  apportioned 
g  different  charities,  and  the  rents  afterwards  iii- 
3,  the  charities  shall  share  among  them  the  improved 
U  as  the  original  rents. 

abo,  if  by  the  original  instrument  of  foundation  the 
ier  has  expressly  or  impliedly  declared  his  intention 
tvote  the  lands  to  charity,  though  in  his  particular 
>priation  he  may  have  failed  to  exhaust  the  whole  of 
jnts,  yet  the  general  intention  to  devote  the  whole  to 
ty  prevails,  and  the  property,  to  whatever  value  the 

may  eventally  rise,  is  held  to  be  devoted  to  chari- 
uses. 

i  the  other  hand,  where  the  founder  of  a  charity  con- 
lands  to  persons  for  the  purpose  of  securing,  through 

agency,  certain  pecuniary  benefits  of  specified 
mts  to  various  objects  of  charity,  and  the  sums  so 
ted  to   charity  do   not  exhaust  the   whole  revenue, 

is  no  rule  of  law  which  says  that  the  surplus  rents 
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may  not  have  been  intended  as  bounty  to  the  persons  ir> 
whom  the  estate  has  been  vested*  Where  those  person^ 
are  themselves  a  charitable  corporation,  or  trustees  of  ^^ 
charity,  it  may  be  that  the  intention  of  the  founder,  to  b^ 
collected  from  the  instrument  of  foundation,  was,  that  thejT 
should  share  rateably  v^ith  the  other  objects  of  his  bounty^ 
and  so  that  they  should  all  proportionately  benefit  by  any^ 
rise  in  the  value  of  the  property.  The  same  inference  may 
arise  even  when  the  persons  to  whom  the  lands  have  been 
conveyed  or  devised  are  not  an  eleemosynary  corporation, 
or  in  anywise  connected  with  charity;  but  whether  this 
is  the  intention  to  be  collected  from  the  instrument,  or 
whether  the  surplus  was  intended  as  bounty  to  those  in 
whom  the  property  is  vested,  must  obviously  be  a  mere 
question  of  intention,  to  be  solved  in  each  particular  case 
by  attending  to  the  whole  of  the  contents  of  the  instrument 
of  foundation. 

It  was  on  this  principle  that  your  Lordships  acted  m 
the  two  recent  cases  of  Soufhmolton  v.  The  Attorney* 
General  {p)^  and  Beverley  v.  The  Attorney- General (q\ 
which  have  been  so  much  commented  upon  in  the  argu- 
ment of  this  case ;  the  only  specialty  in  those  cases  (if 
specialty  it  can  be  called)  being  that  the  amount  of  the 
surplus  given  to  the  donees  of  the  lands  was  (so  at  least  it 
was  contended)  specified  by  the  donor  in  each  instrument 
of  foundation.  Your  Lordships  held,  that  this  circum- 
stance did  not  conclusively  indicate  an  intention  that  the 
persons  to  whom  that  surplus  was  given  should  only  share 
in  any  increased  rent  rateably  with  the  other  objects  of 
the  donor's  bounty.  It  could  only  be  considered  as  one 
circumstance,  amongst  others,  more  or  less  tending  io 
show  what  was  the  intention  of  the  author  of  the  charity. 


(p)  5H.L.Cas.  1. 


{q)  6  H.  L.  Cas.  310. 
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^Taking,  then,  these  principles  as  our  guide,  I  do  not  feel 
lA^a^ch  difficulty  as  to  the  conclusion  at  which  I  think  the 
Souse  ought  to  arrive  in  the  present  Appeal. 

In  the  first  place,  I  think  it  clear,  that  we  cannot  look  to 
BiimythiDg  prior  to  the  will  of  Hen.  VIII.  The  earlier 
documents  to  which  we  have  been  referred,  though  inte* 
renting  as  matters  of  antiquarian  curiosity,  and  as  showing 
ttft.^  remote  origiu  of  the  establishment  of  the  Poor  Knights, 
do  not  appear  to  me  to  help  us  in  the  conclusion  at  which 
w^   ought  to  arrive. 

looking,  then,  to  the  will  of  Hen.  VIII.  as  our  starting 
point,  let  us  consider  what  would  be  its  true  construction, 
tr^K^ting  it  as  the  will  of  a  person  capable  of  disposing  of 
hi.^   property  by  will;  so  r^arding  it,  I  cannot  entertain 
an.^  serious  doubt  but  that  the  Dean  and  Canons  were  in- 
tended to  take  for  their  own  benefit  the  whole  of  the  lands 
dix^cted  to  be  made  sure  to  them,  subject  only  to  the 
charitable  uses  created  for  the  benefit  of  the  Poor  Knights 
Mad  the  other  objects  of  the  King's  bounty.     The  language 
of  the  will  is,  that  tl)e  Dean  and  Canons  are  to  have  the 
lands  upon  the  conditions  thereafter  ensuing,  and  these 
conditions  are  then  stated.     [His  Lordship  read  them ;  see 
««»^,  872.] 

11)e  effect  of  them  is,  to  impose  duties  on  the  Dean  and 
Canons  of  an  onerous  character,  to  enable  them  to  dis- 
charge which,  it  is  impossible  not  to  suppose  that  adequate 
"^Oefits  were  intended  to  be  conferred  on  them.     It  is  said 
^^t  this  would  be  the  case,  even  though  it  should  be  held 
^^t  they  were  intended  to  take  only  a  proportionate  share 
y  the  income*     But  there  is  nothing  to  indicate  any  such 
I'^teotion.     The  only  gift  to  them  is  that  which  is  contained 
*^  the  direction  that  they  should  have  lands  to  the  amount 
^*  600  /.  per  annum  made  sure  to  them  on  certain  condi- 
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1  do  not  think  it  material  to  inquire  whether,  accoi 
to  the  true  construction  of  the  will,  the  payment  of  the 
charitable  gifts  was  to  be  regarded  strictly  as  a  condition, 
the  non-payment  of  which  would  entail  on  the  Dean  and 
Canons  a  forfeiture  of  their  estate,  or  whether  these  gifts 
were,  in  fact,  mere  chaises  on  the  lands  to  be  made  sure  to 
them.     Whichever  construction   is  adopted,  the  surplus 
rents  would  belong  to  the  Dean  and  Canons,  unless  it  can 
be  discovered  from  the  context  that,  to  the  extent  of  the 
rents  unappropriated,  the  Dean  and  Canons  were  to  be 
considered  as  being  merely  farther  objects  of  charitable 
bounty  intended  to  share  rateably  with  the  others.    But 
independently  of  the  fact  that  no  such  intention  is  ex- 
pressed, there  are  special  grounds  in  this  case  for  coming 
to  the  conclusion  that  this  could  not  have  been  intended. 
In  the  first  place,  several  of  the  duties  imposed  on  the 
Dean  and  Canons  were  duties  incapable  of  being  measured 
by  any  pecuniary  standard ;  it  is  impossible  to  say  what 
would  be  the  sums  necessary  for  finding  two  priests  to  say 
masses,  for  keeping  four  solemn  obits,  for  supplying  gownd^ 
and  mantles  for  the  Poor  Knights,  and  for  causing  a  sermon 
to  be  preached  every  Sunday  at  Windsor.     The  will  evi- 
"  dently  left  it  to  the  Dean  and  Canons  to  dischai^e  their 
obligations  as  cheaply  as  they  could,  provided  only  that 
they  were  discharged   properly.     I   cannot  surest  anjr 
mode  in  which  the  amount  of  the  surplus,   in  respect  of 
which  the  Dean  and  Canons  wpuld  iiave  to  share  in  any  in- 
creased revenues,  could  possibly  be  ascertained.     It  most; 
depend  on  the  sum  at  which  they  might  be  able  from  tim^ 
to  time  to  cause  the  duties  imposed  on  them  to  be  properl)^ 
discharged.     But  farther,  if  the  lands  to  be  made  over  tc^ 
the  Dean  and  Canons  should  at  any  time  have  failed  tc^ 
realise  600/.  per  annum,  there  cannot  be  a  doubt  that  th^ 
will  did  not  authorise  them  to  make  any  reduction  in  th^ 
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payments  imposed  on  them;  and  this  alone  satisfies  me 
that  the  will  did  not  intend  them  to  share  rateably  with  the 
other  objects  of  the  royal  bounty. 

The  lands  are  substantially  directed  to  be  given  to  them* 
The  charges  are  of  uncertain  amount^  and  were  obviously 
to  be  paid  and  discharged  in  full,  even  though  the  rents 
should  have  diminished  in  amount. 

If,  therefore,  the  decision  of  this  case  were  to  depend 
solely  on  the  will  of  Hen.  VIII,,  it  seems  to  me  clear  that 
the  right  of  the  Dean  and  Canons  to  the  surplus  could  not 
be  disputed. 

But  in  deciding  this  case,  other  matters  besides  the  will 
of iffen.  VIII.  must  be  regarded;  I  will  therefore  briefly 
consider  what  was  done  after  the  death  of  Hen.  VIII.  bear- 
ing on  this  question. 

The  will  of  the  King  contained  a  direction  to  his  exe- 
cutors to  complete  all  exchanges,  and  to  make  perfect  all 
grants  or  gifls  which  might  be  imperfect  at  his  death ;  and 
it  is  dear  on  the  evidence,  and  indeed  is  not  disputed, 
that  under  this  clause,  if  carried  into  effect,  the  Dean  and 
Canons  were  entitled  to  have  lands  conveyed  to  them  worth 
160/,  2*.  4rf.  annually  in  exchange  for  two  estates,  Ivor 
and  Damarey  Court,  parted  with  by  them  to  the  King. 

It  appears  that  immediately  after  the  King's  death,  the 
Lord  Protector,  and  the  other  executors,  consulted  the 
highest  legal  authorities  as  to  the  course  they  ought  to  take 
^th  reference  to  the  contents  of  the  will,  and  it  was  the 
unanimous  opinion  of  the  persons  so  consulted  that  the  exe- 
cutors ought  to  select  lands  and  hereditaments  of  an 
^ount  sufficient  to  answer  the  several  purposes  of  the  will, 
^his  was  done.  [His  Lordship  referred  to  the  deeds,  ante, 
P-  374.] 

The  evidence  in  the  cause  shows  that,  in  pursuance  of  the 
opinion  then  given,  the  executors  applied  to  the  Court  of 
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Augmentationa,  and,  under  the  advice  of  Sir  JE!c/t0ard  iVor/l, 
the  Chancellor  of  that  Court,  certain  specified  lands  and 
hereditaments  were  set  apart  as  proper  to  be  conveyed  to 
the  Dean  and  Canons,  of  the  annual  value  altogether  of 
812/.  12^.  9^.;  and  on  tlie  4th  o{  August  1547  anindea- 
ture  was  executed  in  conformity  with  the  legal  opinion  to 
which  I  have  referred.  [His  Lordship  stated  the  indenture.] 

Letters  patent  afterwards  duly  passed  the  Great  Sell, 
dated  the  7th  of  October  1547,  whereby  all  the  lands  were 
duly  conveyed  to  the  Dean  and  Canons,  to  the  only  proper 
use  and  behoof  of  them  and  their  successors,  to  hold  of 
the  King,  his  heirs,  and  successors  for  ever,  in  free,  pwe, 
and  perpetual  alms. 

How  were  the  rights  of  the  Dean  and  Canons  afiected 
by  what  had  thus  passed  after  the  death  of  Hen.  VIIL? 
In  the  first  place,  the  lands  which  they  were  to  receive 
in  satisfaction  of  their  claim  under  the  will  were  a8oe^ 
tained,  and  conveyed  to  them;  and,  secondly,  whereas, bj 
his  will,  Hen.  VIII.  had  required  that  they  should  cove- 
nant to  perform  the  obligations  thereby  imposed  on  them, 
as  the  conditions  on  which  the  lands,  to  the  value  of  6001, 
were  to  be  made  sure  to  them ;  instead  of  that,  they  cove- 
nanted with  the  executors  that  they  would  employ  the 
rents  of  so  much  of  the  lands  granted  to  them  as  shoald 
be  of  the  yearly  value  of  600/.,  or  of  so  much  thereof  as 
the  executors  should  think  fit,  in  such  manner  as  the  King 
and  the  executors  should  direct  by  an  indenture  to  be 
executed  by  them  and  the  Dean  and  Canons.  The  effect 
of  this  was  to  leave  to  the  King  and  to  the  executors  of 
Hen.  VIIL  the  settling  of  what  the  charitable  objects  should 
be,  instead  of  taking  them  merely  from  the  will.  Why  this 
change  was  made  does  not  distinctly  appear ;  but  probably 
all  parties  concerned  felt  that  some  more  specific  declaration 
than  that  contained  in  the  will  was  desirable,  in  order  to 
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vent  disputes ;  and,  farther,  that  some  other  charitable 
Teligious  objects  ought  to  be  substituted  for  the  finding 
priests  to  say  masses,  which  would  not  have  been  tole- 
ted  in  the  then  temper  of  the  country.  The  Dean  and 
uions  not  only  left  it  to  the  King  and  the  executors  thus  to 
dare  the  trusts  anew,  but  also  to  fix  the  amount,  agree^ 
g,  m  terms  at  least,  to  employ  the  rents  of  the  whole  of 
elands  to  the  extent  of  600/.  per  annum,  or  of  so  much 
lereof  as  to  the  executors  should  seem  meet,  upon  the 
writable  objects  to  be  agreed  upon  by  the  King  and  the 
cccutors.  Probably  it  was  understood  or  believed  by 
le  Dean  and  Canons,  that  though  they  thus  put  their  in- 
rests  into  the  hands  of  the  King  and  his  father's  execu- 
rs,  no  material  change  was  contemplated  as  to  the  extent 
'the  benefits  intended  for  themselves. 
The  next  question  is,  how  were  the  Dean  and  Canons 
ialtwith  between  the  dates  of  these  instruments  executed 
the  first  year  of  Ed.  VI.  and  the  accession  oi  Elizabeth  f 
This  we  must  collect  from  the  accounts  in  evidence 
latmg  to  that  period.  We  have  only  one  account  ren- 
^  to  the  Dean  and  Canons,  namely,  that  of  Arthur 
We,  their  steward,  containing  an  account  of  his  receipts 
ri  payments,  from  the  Feast  of  St.  Matthew^  in  the  fifth 
Ki  sixth  years  of  Ed,  VI.,  to  the  same  Feast  in  the  fol- 
►wing  year,  t.  e.  from  the  21st  oi  September  1661  to  the 
^iiof  September  lbb'2. 

The  evidence  in  the  cause  shows  that  soon,  pro- 
ibly  immediately,  after  the  grant  to  the  Dean  and 
8nons,  a  specific  portion  of  the  hereditaments  conveyed 
^  them  had  been  set  apart  as  an  equivalent  for  the 
states  of  Ivor  and  Damarey  Court,  and  for  the  rent  of 
^l  10*.  6rf.  reserved  to  the  Crown.  The  hereditaments 
>nveyed  to  themby  the  letters  patent  of  Ed.  VI.  consisted 
^  thirty  distinct    estates  in  different  parts  of  England^ 
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chiefly,  if  not  entirely,  parcel  of  the  possessions  of  sap- 
pressed  ecclesiastical  bodies,  to  every  one  of  which  a  spe- 
cific annual  value  had  been  affixed  by  the  Court  of  Aug- 
mentations, making  in  all,  as  1  have  before  mentioned,  tbe 
annual  value  of  81 2  /.  1 2  ^.  9  d.     Nine  of  these  thirty  seve- 
ral estates,  the  annual  value  of  which  was  2142.  lisA^i, 
were  set  apart, — by  what  authority  does   not  distindf 
appear,  but  certainly  with  the  approbation  of  the  Crowiv 
— for  the  purpose  of  satisfying  to  the  Dean  and  CanoDstk 
annual  sum   of  162/.  2«.  4e2.  as  an  equivalent  for  tbe 
annual  value  of  Ivor  and  Damarey  Courts  and  for  enab- 
ling them  to  pay  the  rent  of  52/.  105.  bd.  payable  to  the 
Crown.    The  remaining  twenty-one  estates  were  appro- 
priated  for  satisfying  the  will  of  Hen.  VIII.  in  respect  of 
the  noo/.  per  annum. 

This  annual  sum  of  214/.  14«.  10  </.  thus  deducted  fros 
the  whole,  812/.  1 2  5.  9  <f.,  as  the  produce  of  the  nine  estata 
so  set  apart,  left  only  697/.  lis.  11  rf.,  being  the  income 
of  the  remaining  twenty-one  estates,  to  satisfy  the  600l, 
and  it  w.as  therefore  arranged  that  the  small  deficieDcy» 
2/.  25.  1  d.y  annually,  should  be  accounted  for  by  the  Dean 
and  Canons,  so  as  to  make  up  the  600/. 

The  account  of  Arthur  CoUy  to  which  I  have  refened, 
includes  in  it  the  nine  estates  appropriated  in  satisfactioa 
of  Ivor  and  Damarey  Court,  and  to  answer  the  rent  of 
C2/.  105.  !)d.,  but  does  not  include  in  it  any  part  of  the 
twenty-one  estates  appropriated  to  satisfy  the  600  i  per 
annum.     A  separate  account  was  kept  of  those  estates, 
and  rendered,  first  to  the  Court  of  Augmentations,  «m1 
afterwards  to  the  Treasury ;  and  tlie  first  account  rendered 
to  the  Treasury  was  rendered  by  Arthur  Cole  in  the  saDi« 
year  in  which  he  accounted  to  the  Dean  and  Canons  (or 
the  rest  of  their  property,  and  he  charges  himself  in  ^^ 
account  with  some  aiTears  due  in  the  account  rendered  U) 
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mrt  of  Augmentations  up  to  Michaelmas,  5  JEii.  VI., 

idl. 

re  was  an  obvious  reason  why  these  accounts  should 

I  time  be  kept  separate  from  the  general  accounts  of 

ean  and  Canons,  for  by  the  covenant  into  which  the 

and  Canons  had  entered,  they  had  bound  themselves 

>ly  the  rents  of  these  lands  as  the  King  and  the  exe- 

of  Hen.  VIII.  should  think  right  But  though  a 
ite  account  was  kept,  and  was  rendered  to  the  Lord 
irer,  and  though  the  balances  were  paid  over,  not  to 
ean  and  Canons,  but  to  the  clerk  of  the  Castle  and 
r  of  Windsor,  yet  the  lands  were  from  the  first  treated 
3Dging  to  the  Dean  and  Canons.  This  appears  from 
ct,  that  in  all  the  accounts  the  Dean  and  Canons  are 
ed  as  super  in  a  sum  of  630/.  1*.  10} rf.  for  part  of 
ssues  of  the  said  possessions  due  and  unpaid  at 
lelmas  1547. 

i  evidence  in  the  cause  does  not  furnish  any  distinct 
Qt  of  the  application  of  the  rents  thus  paid  over  to 
;rk  of  the  Castle  and  Honor  of  Windsor  from  the  first 
.  VL  to  the  end  of  the  reign  of  Philip  and  Mary ; 
>m  the  statements  in  Frj/th's  Register  (being  a  register 
possession  of  the  Dean  and  Canons,  and  apparently 
by  Fryth,  who  was  one  of  the  Canons  in  the  reign  of 

L),  confirmed  by  extracts  from  the  manuscripts  in 
ihmole  Museum,  it  seems  clear  that  during  that  period 
expensive  works  were  executed  for  the  convenience 
Castle,  including  the  building  of  almshouses  for  the 
tnights ;  and  there  can  be  no  doubt  but  that  the 
paid  over  to  the  clerk  of  the  Castle  and  Honor  of 
or  were  employed  in  or  towards  the  completion  of 
tvorks. 
bus  appears  that  between  the  death  of  Hen,  VIII. 
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and  the  accession  of  Elizabeth,  the  Dean  and  Canons  bid 
obtained  a  grant  from  the  Crown  of  lands  and  herediti- 
ments  to  a  large  amount,  of  which  they  had  been  in  po»- 
session  as  from  Michaelmas  1547 ;  and  that  in  respect  to 
a  portion  of  them,  amounting  to  the  annual  value  of  6001, 
they  had  bound  themselves  by  covenant  to  employ  4e 
rents  as  Ed.  VI.  and  the  executors  of  his  father  should  lif 
indenture  direct ;  that  no  such  indenture  was  ever  execoied; 
but  that  during  the  reigns  of  Ed.  VI.  and  Mary  fliey 
accounted  for  these  rents  to  the  Crown,  which  weie  ea- 
ployed  in  erecting  almshouses  for  the  Knights,  and  inoAer 
works  useftil  for  th0  inhabitants  of  the  Castle. 

No  indenture  having  been  executed  by  Ed.  VL  and  tk 
executors  of  j9^.  VIII.^  it  seems  to  have  been  considered- 
whether  rightly  or  not  I  need  Hot  inquire — ^that  the  power 
of  regulating  the  duties  of  the  Dean  and  Canons  in  respect 
to  this  revenue,  having  regard  to  the  vnll  of  Hen.  VIII. 
devolved  on  the  Sovereign  for  the  time  being. 

The  buildings  for  the  Poor  Knights  were  not  completei 
much  before  the  death  of  Mary\  at  least  this  seen 
probable,  from  the  document  brought  from  the  AAtA 
Museum;  but  they  must  have  been  completed  in  her 
lifetime ;  for  in  the  State  Paper  Office  there  is  the  draft  of 
a  proposed  scheme  by  Philip  and  li/ary  for  regulating  die 
charity  as  to  the  application  of  the  600  L  This  was  ncfer 
acted  on;  its  final  settiement  having,  I  presume,  beeo 
arrested  by  the  death  of  Mary. 

The  number  of  the  Poor  Knights  had  not  been  ftDy 
made  up  at  the  death  of  Mary,  but  it  was  completed  fcf 
Elizabeth  in  the  month  of  March  1669,  being  the  first  yew 
of  her  reign ;  and  I  tliink  it  clearly  established,  that  oo  the 
30th  of  August  1669  she  executed  an  indenture,  vA 
made  rules  for  the  regulation  of  the  charity  created  bf 
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le  will  of  her  father.  There  was  considerable  discussion 
t  the  bar  as  to  how  far  it  is  established  that  these  docu- 
aoits  ever  were  executed  :  no  indenture  under  seal  now 
txists ;  but  I  think  it  is  established  beyond  all  reasonable 
kmbt  that  such  an  instrument  was  executed  by  Elizabeth^ 
md,  together  with  a  Book  of  Rules  for  regulating  the 
diarityy  was  put  into  the  hands  of  the  Dean  and  Chapter. 
[  do  not  think  that  the  evidence  shows  it  to  have  been 
Bfer  executed  by  them ;  but  it  is  not  necessary  to  come  to 
My  decided  opinion  on  this  point,  for  even  if  they  never 
executed  it,  yet  though  often  complaining  of  it  as  operating 
harshly  on  them,  and  as  not  giving  them  what,  under  the 
will  of  ^m.  VIII.,  they  considered  themselves  entitled  to, 
they  appear  to  have  acted  upon  it  as  a  valid  instrument, 
and  80  to  have  accepted  it,  though  unwillingly. 

I  have  said  that  I  think  it  is  established  beyond  reason- 
able doubt  that  such  an  indenture  was  executed  by  Eliza- 
M:  I  will  state  the  grounds  on  which  I  have  come  to  this 
Bonclusion.  Among  the  old  records  and  documents  in  the 
Chapter  House  at  Westminster  is  a  box,  containing  the 
itatutes  of  the  Order  of  the  Garter,  and  a  book,  in  which  is 
bound  up  what  purports  to  be  an  indenture  between  Eliza^ 
k^iand  the  Dean  and  Canons,  dated  the  30th  o(  August 
1559,  together  with  a  book  setting  forth  the  rules  to  be 
observed  with  reference  to  the  Poor  Knights  and  certain 
other  charitable  objects.  The  indenture  recites  that  divers 
lands  and  hereditaments  mentioned  in  the  schedule  an- 
nexed, and  described  as  being  of  the  clear  yearly  value  of 
<^00/.and  above,  had  been  assured  to  the  Dean  and  Canons 
to  the  intent  that  the  revenues  thereof  should  be  employed 
•or  the  maintenance  of  the  Poor  Knights  and  otherwise,  as 
•*  mentioned  in  the  annexed  book.  And  the  Dean  and 
•canons  then  covenant  that  they  will  employ  the  revenues 
^cording  to  that  book.     The  schedule  contains  a  list  pf 
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all  the  estates  conveyed  to  the  Dean  and  Canons  by 
JSrf.  Vf.,  as  well  those  in  recompense  for  the  lands  ex- 
changed as  those  to  satisfy  the  600  Z.  per  annum,  the 
yearly  value  of  the  whole  being  stated,  not  according  to 
the  former  valuation,  at  812/.  12  s.  9d.,  but  at  only 
661 Z.  6  s.  Sd»  To  the  document  thus  described  as  an  in- 
denture, two  strings  are  attached,  which  may  have  been 
strings  to  which  the  Great  Seal  was  intended  to  be 
attached,  but  to  which  it  never  was  attached,  or  it  may 
be  the  remains  of  strings  to  which  the  Great  Seal  bad 
been  attached,  and  from  which  it  was  afterwards  cut  off. 
The  evidence  is  strong  to  show  either  that  the  Great  Seal 
had  once  been  attached  to  it,  or  if  not,  then  that  it  had 
been  attached  to  some  other  indenture,  of  which  this  was 
only  a  counterpart. 

In  the  first  place,  as  no  indenture  was  ever  exe- 
cuted by  Ed.  VI.,  as  stipulated  by  the  deed  of  the 
4th  August  1547^  and  none  was  executed  by  Mary,  the 
great  probability  is,  that  when  the  houses  for  the  Poor 
Knights  were  built,  Elizabeth  would  desire  to  complete 
what  had  been  left  incomplete,  and  to  make  the  roles 
which  should  thenceforth  be  binding  on  the  Dean  and 
Canons. 

In  conformity  to  this  probability,  we  find,  among  the 
documents  in  the  State  *  Paper  Office,  a  paper,  apparently 
the  draft  of  a  letter  to  the  Dean  and  Canons  from  the 
Queen,  informing  them  that  the  thirteen  Poor  Knights  had 
been  appointed,  and  directing  that  the  payments  should  b® 
forthwith  made  to  tliem,  and  promising  to  send  to  the 
Dean  and  Canons  statutes  as  soon  as  conveniently  migW 
be ;  the  date  on  this  paper  is  29th  Mai^  1 669.     There  ^ 
another  similar  paper  on  the  \bihJuly  following,  in  whic»* 
the  Queen  says,  she  has  sent  therewith  statutes  and  limits* 
tions  of  the  exp .nses  signed  with  her  own  hand. 
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iTpon  occasion  of  one  of  the  Canons  being  appointed  to 
t^  Bishopric  of  Winchester  in  1595,  he  left  an  inventory 
r  the  documents  then  in  his  hands,  and  amongst  them  is 
erne  intituled,  "  The  Queen*s  Book,  with  the  Great  Seal,  for 
ae  Poor  Knights." 

In  Fryth's  Register  the  indenture  of  Elizabethy  to- 
l^ther  with  the  Book  of  Rules,  is  set  out  at  full  length.  One 
of  the  rules  in  the  book  found  in  the  Chapter  House  is,  that 
BO  account  shall  be  rendered  yearly  to  the  Queen's  lieute- 
mnt  at  Si.  George^s  feast  at  Windsor,  to  show  that  the 
payments  directed  by  the  book  have  been  duly  made. 
And  among  the  documents  in  possession  of  the  Dean  and 
Canons  is  an  account  purporting  to  be  rendered  to  the 
Bftrl  of  Northumberland,  the  lieutenant  of  the  feast  for  the 
car  ending  at  Lady-day  1666,  of  all  lands  and  their  pos- 
•ssions  contained  and  specified  in  a  book  indented,  made 
itireen  Elizabeth  w[id  the  Dean  and  Canons,  and  dated 
^  August  1559.  I  am  aware  that  this  account 
▼er  ^go  far  as  appears)  was  audited,  but  the  mere  fact 
it  i^  was  so  prepared  affords  evidence  almost  irresistible 
^  such  a  book  indented  then  existed,  the  date,  30th 
'ff^€^t  1559,  conforming,  it  will  be  observed,  exactly  with 
'  d^.te  of  the  document  in  the  Chapter  House. 
f^t  -the  beginning  of  the  reign  of  James  I.  the  clerks  of 
G^or^e's  Chapel,  considering  that  they  had  not  all  to 
>clx  they  were  entitled  under  the  statutes  of  Eliza" 
^f  petitioned  the  then  Lord  Chancellor  for  redress. 
*  ^^atter  was  referred  to  Lord  Chief  Justice  Popham 
^  Sir  Edward  Coke,  who  reported  against  their  claim  j 
^  '^^om  the  language  of  their  report  it  seems  fair  to  pre- 
^^  'that  the  Queen  had  sealed  the  indenture  and  book, 
'  ^^at  the  Dean  and  Canons  had  refused  to  do  so.  The 
^^^^^9  not  satisfied  with  this  decision,  presented  a  second 

^^^■^.  VIII.  o  G 
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mder  the  will  of  Hen.  VIII.  the  surplus  was  intended  to 
^oDg  beneficially  to  the  Dean  and  Canons^  ^PP^y  ^^^ 
o  their  rights  under  the  book  of  Elizabeth.  But  then 
t  was  argued  that  this  appropriation  of  the  funds  must 
le  considered  to  have  been  obtained  by  fraud ;  that  the 
?rown  was  imposed  upon  in  the  grant ;  and  so  that  the 
QStrument  and  all  connected  with  it  was  void.  And  this 
ras  said  to  follow  from  the  circumstance  tliat  the  value  of 
he  lands  had  been  misrepresented ;  that  though  really  of 
he  annual  value  of  812/.  12#.  9rf.,  they  had  been  repre- 
ented  to  the  Crown,  or  its  officers,  to  be  only  of  the  value 
f  661/.  Qs.  Sd.  It  is  unnecessary  to  say  that  it  lies  on 
liooe  who  allege  such  a  fraud  to  prove  it ;  and  afler  a  lapse 
f  three  centuries  your  Lordships  would  expect  very  clear 
foof  of  its  existence  before  you  would  feel  justified  in 
cting  on  the  assumption  that  such  deception  was  in  fact 
ractised,  even  if  the  pleadings  would  warrant  such  a 
ourse.  Now  there  is  not,  so  far  as  I  can  discover,  any 
neb  proof;  I  do  not  pretend  to  explain  why  the  value 
idopted  in  the  book  of  Elizabeth  differed  from  that 
under  which  the  property  had  been  conveyed  to  the  Dean 
and  Canons ;  but  there  is  nothing  to  satisfy  my  mind  that 
it  most  have  been  for  a  fraudulent  purpose. 

The  first  observation  is  this :  the  Dean  and  Canons  must 
bave  known  that  any  attempt  to  mislead  the  officers  of  the 
Crown  on  such  a  point  would  inevitably  fail.  During 
the  seven  years  immediately  preceding  the  accession  of 
^Hzabethy  the  Dean  and  Canons  had  regularly  accounted 
dually  with  the  Lord  Treasurer  for  the  rents  of  the  lands 
.^er  than  those  conveyed  to  them  for  their  own  sole  use) 
^  the  full  value  at  which  they  had  been  rated  by  the  Court 
'f  Augmentation,  when  they  were  conveyed  to  them  in  the 
^^  year  of  Ed.  VI.,  i.  e.  at  the  full  annual  value  of  600  /. 
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And  it  18  absurd  to  suggest  that  in  the  very  next  year  foW 
lowing  these  accounts  they  should  attempt  to  impose  on 
the  officers  of  the  Crown^  by  stating  the  value  at  a  wm 
different  from  that  at  which,  up  to  that  time,  they  had  been 
regularly  charged  in  account   Besides,  in  the  State  Paper 
Office,  in  a  paper,  dated  the  6th  otJuly  1659,  which  wa& 
a  few  weeks  only  before  the  letters  patent  and  book  of 
Elizabeth  purport   to  bear  date^   which  paper  contains 
a  detailed  account  of  what  is  described  as  the  "yearly 
limitation  and  distribution- of  the  revenues  of  the  lands  ap- 
pointed for  the  maintenance  of  thirteen  Poor  Knights  at 
Windsor,  and  for  the  farther  performance  of  the  testament 
of  the  most  noble  King  Henry  VIII.,  father  df  the  QaeenV 
most  excellent  Majesty.."    The  paper  then  gives,  in  detail, 
the   mode   in  which    it  was    then    proposed  to  apply 
436/.  2s*  Sd.  for  the  benefit  of  the  Poor  Knights  and 
the  other  charities,  nearly  the  same  as  was  afterwards 
followed    in    ElizabetV^  book;    and  it  concludes  thns, 
^  and  so  remaineth  of  600  /.  to  the  disposition  of  the 
Dean  and  Canons,    and  fbr   these   needful  reparations 
and  service  about  the  said  lands  to  be  yearly  sustamed, 
163/.  18s.  Ad:* 

After  this,  I  think  it  is  impossible  not  to  be  satisfied 
Aat  the  Crown  officers  knew  perfectly  well  the  true  state 
of  the  case ;  namely,  that  a  particular  part  of  the  lands 
conveyed  to  the  Dean  and  Canons,  as  being  of  the  annuat 
value  of  600-/.,  had  been  set  apart  to^  answer  the  wiD  of 
Hen.  VIII.,  as  far  as  the  Poor  Knights  and  the  other 
charitable  objects  were  concerned.  Why  this  course  was 
altered,  when  the  final  settlement  of  the  scheme  took  place 
on  the  dOth  of  August  1569,  I  cannot  discover  fix>m  the 
evidence ;  but  I  confess  it  appears  to  me  much  more  pro- 
bable that  injustice  was  done  to  the  Dean  and  Canoo» 
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than  that  any  deception  was  practised  on  the  Crown;  for 
it  will  be  observed  that,  although  a  considerable  part  of 
the  lands  and  hereditaments  conveyed  to  the  Dean  and 
Canons  by  the  letters  patent  of  Ed.  Vh,  certainly  be- 
longed to  them,  free  irom  any  claim  on  the  part  of  the 
Poor  Knights,  yet  the  whole  is  treated  in  the  indenture  and 
book  of  Elizabeth  as  having  been  given  for  the  use  of  the 
Poor  Knights. 

The  language  of  the  indenture  is  as  follows:  ^ This  in- 
denture witnessethy  that  when  divers  manors,  &c.  contained 
in  a  schedule  hereunto  annexed,  being  of  the  clear  yearly 
value  of  600  L  and  above,  are  given  and  assured  unto  the 
said  Dean  and  Canons,  to  the  intent  that  the  revenues 
thereof  should  be  for  ever  employed  and  bestowed  for  the 
maintenance  of  thirteen  Poor  Knights,  &c  &c.,  as  men- 
tioned in  the  annexed  book,  the  said  Dean  and  Canons 
covenant  that  they  will  employ  the  revenues  of  the  said 
manors,  lands,  &c  &c.  according  to  the  book."  This  was  a 
palpable  misrepresentation.    The  lands,  &c.  contained  in 
tbe  schedule  comprised  the  whole  of  the  property  conveyed 
to  the  Dean  and  Canons ;  and  it  was  not  true  that  those 
lands  had  been,  i.  e.  that  all  of  them  had  been,  assured  to 
the  Dean  and  Canons  for  the  benefit  of  the  Poor  Knights : 
though  the  Dean  and  Canons,  if  they  had  executed  the 
^leed,  would  have  been  estopped  from  saying  that  such  was 
iK>t  the  truth. 

It  is  not  wonderful,  therefore,  that  the  Dean  and  Canons 
diould  have  declined  to  execute  that  indenture.  There  is 
dear  evidence  to  show  that  the  Dean  and  Canons  always 
contended  that  the  valuation  put  on  the  lands  was  too  high, 
the  charges  on  them  being  understated.  There  is  a  memo- 
luidam  to  that  effect  in  FrytK%  Register.  And  that  their 
complaint  was  not  without  foundation  is  manifest;  for 
OG  3 
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during  the  seven  years  immediately  preceding  the  execn* 
tion  of  Queen  Elizabeth's  indenture  and  book,  and  doriDg 
which,  as  I  have  already  staled,  we  have  the  accounts  re- 
gularly rendered  to  the  Treasuiy,  and  audited,  so  far  as 
relates  to  the  lands  set  apart  to  answer  the  600/.  per  an- 
num, it  appears  that  the  net  value  of  those  lands,  after  satis- 
fying charges,  was  for  the  whole  seven  years  only  2,600 /„ 
i.  e.  371  /•  annually.     When,  therefore,  it  was  resolved  to 
fix  the  charges  for  the  Poor  Knights  and  the  other  chari- 
table objects  at  a  sum  of  430  L,  or  thereabouts,  it  became 
a  matter  of  great  importance  to  induce  the  Dean  and 
Canons  to  consent  to  bring  all  the  lands  into  a  commoa 
fund ;  and  I  can  well  understand  the  observation  of  Chief 
Justice  Popham  and  Sir  Edward  Coke,  when  deciding,  in 
the  reign  of  Jas.  /.,  that  the  Dean  and  Canons  were  not 
bound  to  make  certain  of  the  payments  claimed  against 
them  under  the  book  of  Elizabeth;  they  say  that  ^the 
late  Queen  intended  to  have  drawn  the  Dean  and  Car 
nons  to  have  consented  thereto"  (u  e.  to  the  paymeolB 
directed  by  the  book),  "  by  sealing  and  delivering  of  tbeir 
counterpart,"  but  which  they  affirmed  they  had  always 
refused  to  do.     They  probably  felt  that  their  claim,  under 
the  will  o(Hen.  VIII.,  was  one  which  might  be  successfully 
resisted.    And  to  the  officers  of  the  Crown,  acting  for  the 
Poor  Kjiights  and  the  other  charitable  objects,  it  was  a 
matter  of  indifference,  when  once  the  whole  of  the  lands  had 
been  made  subject  to  the  charges,  whether  the  annual  value 
of  them  was  stated  to  be  812  /•  I2s>  9  d.,  or  661  L  6i.  8d 
Even  at  the  lower  rate  a  surplus  would,  according  to  the 
book,  remain  for  the  Dean  and  Canons*  though,  as  they 
well  knew,  the  amount  of  that  surplus  as  given  in  the  book 
was   illusory;    because,   as  stated  in  Fryth's   Register, 
and  as  had  been  made  manifest  by  the  accounts  doriog 
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the  seven  years  preceding   the  reign  of  Elizabeth,  the 
charges  were  greater  than  were  expressed.    Be  this  as  it 
may^  I  cannot  arrive  at  the  conclusion  that  this  lower 
rating    in   Elizabeth's    book,    adopted,  it   will   be   ob- 
served, by  the  Crown,  and  conformable  to  a  paper  in  the 
State  Paper  Office,  dated  6  July  1559,  affords  any  ground 
for  concluding  that  the  real  value  of  the  property  was  not 
known  to  the  officers  of  the  Crown.     On  the  contrary,  the 
evidence  satisfies  me  that  it  must  have  been  known  to 
them,  and  that  the  reason  why  all  the  lands  assured  to  the 
Dean  and  Canons  were  included  in  the  deed  and  book  of 
EUzabeth  was,  that  the  experience  of  seven  years   had 
shown  that  the  lands  originally  set  apart  to  satisfy  the 
600  i  per  annum  would  not,  according  to  the  value  put 
on  them  by  the  Court  of  Augmentation,  afford  a  certain 
annual  revenue  sufficient  to  answer  the  charges  comprised 
in  the  book  of  Elizabeth.     Having,  as  they  hoped,  ob- 
tained adequate  security  for  the  due  payment  of  those 
charges,  the  officers  of  the  Crown  left  and  intended  to  leave 
the  surplus  to  the  Dean  and  Canons  for  their  own  use.     I 
have,  therefore,  come  to  the  conclusion  that,  whether  the 
rights  of  the  Dean  and  Canons  are  to  be  governed  by  the 
^  of  Hen.  VIII.   or  by  the    book  of  Elizabeth,  the 
revenues  belong  to    them,   subject  only  to  the  obliga- 
tion of  making  the  pecuniary  payments  to  which  they  are 
liable. 

This  is  the  mode  in  which  the  revenues  have  been  dealt 
^th  during  three  centuries ;  and  though,  if  it  could  have 
"Cen  shown  that  throughout  this  long  period  of  time  there 
"^been  a  continual  breach  of  trust  on  the  part  of  those 
^hose  duty  it  was  to  administer  this  charity,  the  Court  of 
Chancery  might  have  had  the  means  of  doing  justice  at 
^•8t;  yet  I  feel,  with  Lord  Eldon,  that  such  a  continued 
G  G  4 
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usage  is  not  to  be  overlooked  when  we  are  trying  to  & 
cover  what  was  the  intention  of  those  who  founded  the 
charity.  The  evidence  before  us,  and  all  the  probabilitief 
of  the  case,  seem  to  me  to  lead  here  to  the  same  result, 
namely,  that  the  usage  has  been  in  conformity  with  tlie 
original  foundation  of  the  charity ;  that  whether  the  foun- 
dation of  the  charity  is  to  be  attributed  to  the  will  of 
Hen.  VIILy  or  to  the  indenture  and  book  of  Nizabetk, 
in  either  case  the  true  intent  of  the  founder,  to  bi 
collected  from  the  instruments  of  the  foundation,  was,  that 
certain  specific  pecuniary  benefits  should  be  conferred  on 
the  Poor  Knights,  and  that,  subject  thereto,  and  to  some 
other  charitable  objects,  the  lands  should  form  pared  of 
the  general  property  of  the  Dean  and  Canons. 

On  these  grounds,  I  think  that  the  decree  of  the  MuUr 
of  the  RoUs  ought  to  be  aflSrmed. 

Lord  Wenaleydale: 

The  main  question  here  is,  whether  the  Dean  and  Canoai 
are  entitled  to  the  surplus  rents  and  profits  of  the  propertf 
conveyed  to  them  by  Ed.  VI.,  over  and  above  what  is  re- 
quired to  pay  the  stipends  of  the  Military  Knights,  fb^ 
merly  the  Poor  Knights  of  Windsor,  and  the  chaiges  pay- 
able by  them  in  fiivour  of  other  persons  and  objects,  as  die 
Respondents  contend ;  or  whether,  as  the  Attamey^Gemd 
insists,  the  lands  and  hereditaments  (except  those  gnuited 
to  them  in  recompense  for  lands  previously  granted  by 
them  to  the  Crown)  were  granted  on  charitable  trusts,  id* 
dicated  by  the  will  of  Hen.  VIII.,  and  the  indtfitnre  oT 
4th  August  1557,  and  the  supposed  indenture  and  book, 
of  Elizabeth  \  and  whether  all  the  objects  of  such  chi^ 
ritable  trusts  are  entitled  to  participate  proportioDalljril^ 
the  improved  rental. 
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\  have  given  the  evidence  and  ailments  on  both  sides 
Ihe  most  careful  consideration  in  my  power,  and  in  the 
result  have  quite  satisfied  myself  that  the  decree  of  the 
Ma$ter  of  the  Bolls  in  fiiYOur  of  the  Respondents  is  right, 
tind  that  the  information  filed  by  the  Attorney-General 
oo^t  to  be  dismissed. 

One  cannot  doubt  that  the  donors  of  the  property  in 
question,  if  they  had  foreseen  the  vast  increase  in  the 
pecuniary  value  of  land  since  the  date  of  the  grant,  would 
haye  made  a  much  more  liberal  provision  for  the  objects 
of  their  charitable  intentions.  If  the  Court  of  Chancery 
eould  now  by  law  make  a  firesh  disposition  of  the  rents  and 
profits,  it  is  not  possible  to  suppose  that  it  would  not  in- 
crease the  stipends  of  the  Knights,  so  as  to  enable  them  to 
five  in  a  manner  more  suitable  to  their  honourable  posi- 
tion in  society,  instead  of  confining  them  to  the  poor 
pittance  which  they  now  receive.  And  in  considering 
the  case,  one  cannot  help  feeling  a  desire  to  be  able  to 
find  some  good  reason  for  such  a  course.  But  we 
Bmst  perform  our  duty  by  endeavouring  to  stifle  that 
Ceding  altogether,  and  decide  according  to  the  strict  rules 
oflaw. 

That  decision  depends  upon  the  construction  of  the 
diflferent  instruments  by  which  the  lands,  &c.,  were  con- 
ned, and  their  rents  disposed  of,  upon  the  words  of  the 
mitnmients  themselves,  and  such  other  evidence  as  is 
dowed  to  explain  written  documents. 

Tile  material  instruments  are — I.  The  will  of  J7en.  VIII. 
1  The  indenture  of  4th  August  1667,  between  Ed.  VI., 
^  Lord  Protector  Somerset,  the  executors  of  Hen.  VIII., 
^  the  Dean  and  Canons  of  Windsor.  3.  The  convey- 
ance of  £i  VI.,  of  the  7th  October  1667.  4.  The  alleged 
"ideature  and  book  of  Elizabeth. 
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The  first,  and  in  my  mind  by  much  the  most  important, 
instrument,  is  the  will  oi  Hen.  VIII.;  for  it  was  to  cany 
the  intention  of  that  King,  expressed  in  that  will,  into 
effect,  that  the  indentures  of  Ed.  VI.,  and  the  alleged 
indenture  and  book  of  Elizabeth  were  executed*  Tbe 
construction  of  the  will  is  a  key  to  the  meaning  of  the 
other  instruments ;  and  if  the  will  meant  that  the  Dcbd 
and  Canons  should  have  the  property  conveyed  to  them 
out-and-out,  and  that  they  should,  in  consideration  th^eo^ 
perform  the  condition  of  paying  certain  sums  to  the  Poor 
Knights  and  others,  and  doing  other  things,  the  same 
construction  ought  to  be  put,  if  the  words  would  admit 
of  that  construction,  as  they  certainly  may,  on  the  subse- 
quent deeds. 

Now,  I  have  entirely  satisfied  myself  that  the  meaning 
of  the  will  of  Hen.  VI 11.  was,  not  that  the  Dean  and 
Canons  were  to  hold  the  property  conveyed  in  trust  to 
apply  the  rents  to  the  different  purposes  mentioned,  and  to 
be  afterwards  defined,  but  they  were  to  have  the  property, 
and  by  way  of  compensation  for  it  to  perform  certain  con- 
ditions imposed  upon  them. 

The  will  provides — [His  Lordship  gave  a  sununary 
of  it.] 

All  these  acts  are  to  be  done  by  the  Dean  and  Canons; 
no  sums  are  stipulated  to  be  paid  to  them  for  any  of  their 
religious  services ;  the  only  compensation  to  them  wastlie 
enjoyment  for  ever  of  the  lands,  &c.  to  be  granted.  And 
it  seems  to  me  to  be  dear  that  the  intention  was  that  the 
contemplated  grant  was  to  vest  the  property  in  the  Jkm 
and  Canons  absolutely  and  for  ever,  in  order  to  enaUe 
them  to  perform  the  conditions,  and  not  to  create  a  tnut  ^ 
apply  the  annual  produce  to  the  Poor  Knights  and  the  otlier 
objects  named.    And  the  value  of  the  property  to  b^ 
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grantedy  which  might  consist  in  part  of  spiritual  promo- 
tionsy  is  in  favour  of  the  same  conclusion,  for  they  would 
not  necessarily  produce  any  annual  income  to  the  Dean 
and  Canons,  but  only  to  the  incumbents  to  be  appointed 
by  them. 

The  indenture  which  the  King  intended  to  be  prepared 
vm  for  the  performance  of  all  the  expressed  conditions, 
and  of  all  other  things  contained  "with"  the  same,  or, 
if  we  read  it  as  is  stated  in  the  minute  ^'  within."  Which- 
e?er  is  the  word,  the  meaning,  I  think,  is  the  same  ;  that 
tbe  indenture  was  to  give  mere  details  of  the  manner 
of  performing  the  conditions,  ordinances,  and  rules,  as 
stated  in  the  indenture  of  Ed.  VI.,  made  for  the  purpose  of 
carrying  the  will  into  eflTect,  probably  with  such  variations 
as  tbe  change  of  religion  might  require,  and  not  to  au- 
thorise the  application  of  any  part  of  the  revenues  to  totally 
different  purposes  from  tliose  specified. 

Hen.  VIII.  died  in  January  1546-47,  soon  afler  the 
viU  was  excuted ;  and  on  the  4th  August  following  the 
indenture  of  that  date,  between  JEd.  VI.,  the  Lord  Pro- 
tector, and  the  executors  of  Hen.  VIII.,  and  the  Dean 
and  Canons,  was  executed.  It  recites — [His  Lordship 
•tatedit] 

The  intention  appears  to  have  been  that  the  indenture 
ihotid  contain  the  details  of  what  is  more  generally  stated 
in  file  will  of  Hen.  VIIL  Part  of  it  is  obscure.  It  pro- 
Ubly  was  meant  to  reserve  to  the  donors  the  power  to 
kate  the  Dean  and  Canons  to  select  the  lands  of  which 
^  rents,  to  the  amount  of  600/.  per  annum,  were  to 
^  applied,  or  to  select  them  themselves  afterwards. 
«  cannot  be  construed  to  reserve  the  power  of  alter- 
H  file  general  purposes  expressed,  and  applying  the 
^hole  rents  otherwise  than  according  to  the  will  of  Hen. 
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VIII.,  the  Ailfilment  of  which  was  the  main  object  of  the 
deed. 

On  the  7th  October  1667,  Ed.  VI.,  reciting  that  be  wis 
willing  and  conscientioasly  desirous  in  all  things  to  fulfil 
the  will  of  his  father,  and  in  completion  of  the  coyenants 
contained  in  the  deed  of  the  4th  Avgust  15679  cooTeyed 
divers  manors,  rectories,  churches,  and  tithes,  particnlaily 
enumerated  in  the  deed,  to  hold  to  the  only  proper  use  of 
the  Dean  and  Canons  in  frankalmoign,  subject  to  the  rent 
of  62  L  lOs.  6d.  per  annum.  And  the  grant  also  stipulates 
that  they  and  their  successors  should  have  and  eujoy,  and 
conyert  to  their  own  proper  use,  the  said  prebends,  rectories, 
churches,  chapels,  and  spiritual  profits  and  hereditaments 
whatsoever,  and  the  bygone  profits,  without  account,  from 
the  preceding  Michaelmas. 

If  the  case  had  rested  here,  and  no  other  indenture  hid 
been  executed,  I  cannot  help  thinking  that  the  title  of  the 
Dean  and  Chapter,  upon  the  evidence,  would  have  been 
complete.  The  absolute  interest  was  vested  in  them  bjr 
the  indenture  of  7th  October  1667.  The  conditions  had 
been  specified  in  substance  in  the  will  of  Hen.  VIIL  and 
the  deed  of  4th  May  1667,  and  the  only  deficiency  would 
have  been  the  want  of  an  instrument  containing  details  of  tbe 
mode  in  which  those  conditions  were  to  be  executed;  and 
in  the  absence  of  such  an  instrument  and  of  any  additional 
condition  (if  indeed  the  power  of  imposing  such  was 
reserved  by  the  will  and  deed  of  4th  AtiffUit  1667),  after 
the  proof  of  user  which  is  in  evidence,  I  cannot  bot 
think  that  the  Dean  and  Canons  would  have  taken  the 
estate  beneficially,  and  not  upon  trusts  to  be  afterwards 
declared. 

In  that  point  of  view,  it  would  not  be  necessary  to  ior 
quire  into  the  fact  of  the  execution  of  the  allied  inden- 
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ture  and  book  of  Elizabeth^  or  their  precise  terms^  or 
the  execution  of  them  by  the  Dean  and  Canons.  But 
if  I  am  wrong  in  my  impression  that  the  tide  of  the 
Dean  and  Canons  was  good  if  no  subsequent  indenture 
pras  executed^  and  it  is  therefore  necessary  to  determine 
the  question  of  the  existence  and  effect  of  the  instru- 
nents  allied  to  have  been  executed  by  Elizabeth^  I 
think  there  is  reasonable  evidence  of  their  existence  and 
contents. 

It  certainly  appears  that  no  such  indenture  was  enrolled^ 
Bks  it  ought  to  have  been,  but  there  is  strong  evidence  of 
its  existence  in  contemporaneous  and  subsequent  docu- 
ments.    There  are  so  many  assumed  copies  in  places  where 
they  are  likely  to  be  if  true,  that  I  feel  no  doubt  of  the 
existence  of  an  original ;  nor  do  I  think  that  there  is  any 
qnestbn  as  to  the  authenticity  of  the  copies  preserved  in 
the  Chapter  House  at  Westminster,  and  of  those  in  FrytKs 
Register,  and  in   the    Askmole  Collection,   and    in  the 
British  Museum.     I  may  add  that,  in  the  twenty-third 
ud  subsequent  articles  of  the  Information  itself,  the  inden- 
ture and  book,  and  their  contents,  are  fully  stated,  in  con- 
formity with  the  above-mentioned  copies.    It  was  argued 
that  the  Attorney-General  was  not  bound  by  that  state- 
ment as  an  admission*     I  was  not  satisfied  of  the  truth  of 
^t  position  upon  the  authority  of  the  cases  cited ;  but  I 
^hmk  it  not  absolutely  necessary  to   decide  that  point, 
being  satisfied  on  the  evidence  that  the  indenture  and  its 
intents  are  sufficiently  proved. 

Whether  the  Dean  and  Canons  also  executed  the  instru* 

ment  on  their  part,  or  not,  as  Elizabeth  meant  them  to 

^0,  I  am  not  satisfied,  but  I  think  it  [immaterial  to  the 

decision  of  this  case. 

It  seems  to  me,  if  any  instrument  was  necessary  to  eom- 
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plete  the  grant  of  Ed.  VI.,  by  making  ordinances,  that,  is 
UcL  VL  did  not  execute  it,  it  remained  in  the  power  oC 
Elizabeth  to  do  so,  in  right  of  her  Crown.    It  was  not, 
I  think,  a  personal  right  of  the  then  King,  or  the  exe- 
cutors of  the  late  King.    Elizabeth  had  whatever  right 
remained  in  the  Crown;   that  is,  a  right  to  make  or- 
dinances regulating  matters  of  detail,  and  to  make  addi- 
tional conditions,  if  indeed  the  indenture  of  the  4th  oT 
August  reserved  that  power.     On  either  of  these  supposi- 
tions the  question  resolves  itself  into  an  inquiry  into  the 
effect  of  the  instrument  of  the  30th  August  1558,  m  flifr 
first  year  of  her  reign.   This  indenture  recites — [His  Lord- 
ship stated  it.] 

The  order  and  rules  for  the  establishment  and  good 
government  of  the  Poor  Knights  are  then  stated  at  lengtht 
Then  the  Queen's  ordinances  for  continual  charges,  eon- 
merating  payments  for  obits,  clerks,  queristers,  bell-ringersy 
doles,  18/.  5«.  for  each  of  the  thirteen  Knights;  thego> 
vemor,  3/.  6«.  more;  then  16/.  \%8.  for  their  gowns; 
21  L  13«.  4  d.  for  their  mantles ;  and  the  total  is  said  to  be 
430/.  198.  ed.  Then  follows  a  list  of  the  lands  ap- 
pointed for  the  said  charge,  with  sums  opposite  each,  the 
total  of  which  is  said  to  be  661  /.  6  8.  Sd.;  and  th^  fol- 
lows the  important  clause,  upon  the  construction  of  whicji 
the  case,  in  that  view  of  it,  may  be  said  mainly  to  depend— 
"  Which  said  lands,"  &c.— [His  Lordship  read  it;  seeoMte, 
p.  377]. 

In  the  copy  in  the  Ashmole  Museum,  which  purports  to 
bear  the  signature  of  Elizabeth  and  of  Sir  William  CeeH, 
these  words  are  added  to  the  last  clause:  ''in  mainte- 
nance and  defence  of  the  said  lands.'*  It  is  not  very  im* 
portant  whether  these  words  are  included  or  not 

What,  then,  is  the  constmction  of  this  clause?    KA'^ 
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(trued  in  connexion  with  the  will  of  Heru  VIII.,  and  as 
oded,  as  is  stated,  to  be  a  disposition  according  to  the 
d  and  will  of  that  King,  I  cannot  feel  any  doubt  that 
eant  to  give  the  surplus  profits  of  the  lands,  &c.  con- 
id  by  Ed.  VL,  after  satisfying  the  several  payments, 
essly  called  charges.     Even  when  construed  without 
lid  of  that  will,  and  taken  alone,  my  opinion  is,  that 
"easonable  construction  of  the  clause  is  to  give  all  those 
Ins  profits  to  the  Dean  and  Canons^  after  satisfying; 
I  charges.    All  these  cases  depend  entirely  upon  the 
ition  of  the  founder,  to  be  collected  from  the  words  of 
nstrument  of  foundation,  coupled  with  the  evidence  of 
hen  existing  facts  and  other  admissible  evidence,  to 
>le  the  Court  to  construe  documents ;  and  if  from  these 
can  collect  the  intention  to  give  to  the  objects  of 
ity  aliquot  portions  of  the  income,  those  portions  will 
icreased  as  the  total  income  increases.     For  instance^ 
re  lands  of  a  known  rental  are  given  to  pay  thereout 
s  which,  together,   exhaust  the  whole  rental;   as  if 
re  the  rent  is  100  L  per  annum,  aud  ten  payments  of 
each  per  annum  were  directed  to  be  made  (which  was 
principle  on  which  the  Thetford  School  Case  (r)  was 
ied),  then  it  may  be  considered  that  the  donor  has 
that  the  rents  are  to  be  applied  in  tliose  proportions, 
srally  speaking,  the  founder  may  be  supposed  not  to 
contemplated  the  alteration  of  the  value  of  money, 
^h  we,  in  looking  back  upon  past  times,  and  knowing 
it  has  diminished  greatly,  are  apt  to  imagine  that  he 
t  have  done  so.     Here  I  tiiink  it  is  impossible  to  say 
Elizabeth  did  contemplate  at  that  time  the  probable 
lution  of  the  value  of  money,  or  she  would  more  dis- 
y  have  provided  for  such  an  event.    But  still,  if  she  had 
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intended  for  any  reason  to  give  aliquot  portions  of  the  reve^ 
nue  to  each,  whatever  her  motive  may  have  been,  the  in- 
creased profits  v^ould  have  been  shared  by  each  party  bene- 
ficially interested.     But  I  think  it  cannot  be  held  that  she 
meant  to  be  given  aliquot  portions  of  the  whole  proceeds  to 
each  of  the  Poor  Knights,  that  is,  that  proporticm  of  tk^ 
actual  rents  and  profits  fi-om  time  to  time  which  185  beant<c3 
661  L  6  8,  8  d.    Could  she  mean  to  give  a  similar  propor*— 
tion  for  their  red  gowns  or  mantles,  or  to  bell-riogm  "2 
All  the  lands,  the  annual  value  of  whichf  is  computed  to  I 
661  /.  6  s.  8  d.,  are  directed  to  remain  to  the  Dean 
Canons  and  their  successors  for  ever,  for  the  maintenaoo^^ 
of  the  charges  expressed  to  be  continual  charges,  certiic^- 
specified  sums,  none  of  them  indefinite,  amountii^,  tog^-*^ 
ther,  to  430/.  19$.  6  d.  annual  value.     These  lands  indiid^ 
what  is  termed  the  old  as  well  as  the  new  dotation ;  all  oT^ 
them  are  given.    The  residue  of  the  lands,  stated  to  be 
231  /.  6  5.  8  d.  annual  value,  are  to  remam  to  the  Dean 
and  Canons,  for  priests'  wages,  &c.,  being  all  indeBnite 
charges,  and  for  the  relief  of  the    Dean   and  Canou 
and  their  successors.     The  statement  of  the  computed 
value  of  the  residue  will  not  prevent  that  residue,  whatever 
it  may  amount  to  in  future  years,  from  passing  to  the 
grantees. 

This  circumstance  occurred  in  the  case  of  Corporatm 
of  Beverley  v.  The  Attorney-General  (s),  and  was  held  pro^ 
perly  to  make  no  difference.  The  lands  subject  to  th» 
charges  are  clearly  given,  and  the  residue  of  the  reDt»9 
after  satisfying  them,  stated.  It  is  impossible,  I  think,  tc^ 
collect  that  Elizaheth  meant  the  rents  from  time  io  imo 
to  be  divided,  in  the  proportion  of  430 /L  J9i.  6dl  to 
231  /.  68.  ed.,  the  former  to  be  paid  to  the  penoos  ia 


(«>6H.  L.Ca8.3U). 


CASES  IN  THE  UOUSE  OF  LOBDS. 


433 


whose  favour  the  charges  are  made,  the  latter  to  the  Dean 
and  Canons. 

I  am  of  opinion,  therefore,  that,  upon  the  true  construc- 
tion of  this  last  clause,  the  charges  are  fixed  charges,  and 
that  the  residue  belongs  to  the  Dean  and  Canons.     But  all 
(foubt  on  that  subject  is  removed  by  reading  this  clause 
iritli    the  aid  of  the  will  of  Hen.  VIII.,  which  certainly 
intended  to  give  the  estate  out-and-out  to  the  Dean  and 
Canons  on  condition  of  their  doing  the  things  mentioned 
in  tJb&at  will. 

It.  is  not  necessary  to  say  much  on  the  usage  that  has 
been,   adopted  by  the  Dean  and  Canons  and  the  Crown 
Binc^  the  indenture  and  the  book  were  made.    The  Dean 
and     Canons  did  not,  I  think  it  is  probable,  execute  the 
indenture  themselves,  but  they  have  constantly  made  the 
gresit  majority  of  payments  required  by  the  book.    Their 
stewards  have  received  and  accounted  to  them  for  all  the 
T^ent3  and  profits.     The  Dean  and  Canons  have  accounted 
to  the  Treasurer  of  the  Garter  occasionally,  that  is,  three 
times,  as  they  ought  to  have  done  by  the  directions  in  the 
lxH>fe.    They  have  once  accounted  before  the  Auditors  of 
the  Exchequer  in  13  jB/Zs.,  1571,  on  what  occasion  does 
"^ot    appear ;  but  they  claim  a  balance  then  due  to  them, 
^d     admit  one  to  the  Crown  in  5  Chas.  I.,  1630.    Why 
tk^^  was  done  we  do  not  know ;  but  in  it  they  claim  the 
sorplug;  and,  generally,  on  a  fair  view  of  all  the  evidence, 
^y  must  be  considered  as  having  acted  as  if  the  surplus 
"^^^ciged  to  themselves.     It  is  quite  unnecessary  to  say 
whether  this  practice  and  usage,  with  the  knowledge  of 
^  Crown,  would  of  itself  constitute  a  case  for  them,  but 
"^^>^  in  accordance  with  what  I  consider  as  the  true  con- 
struction of  the  instruments  out  of  which  their  right  arises, 
**  gives  it  confirmation  and  support. 
Vol.  VIII.  H  H 
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This  view  of  the  case  makes  it  unnecessary  to  consider 
several  of  the  matters  argued  at  your  Lordships'  Bar,  and 
confirms  the  decision  of  the  Master  of  the  Rolls  upon  the 
case  as  presented  to  him,  and  stated  in  the  informatioD, 
and  m  the  Appeal  Cases  of  all  the  AppeUants. 

But  in  the  argument  before  your  Lordships  another 
point  was  made^  not  discussed  in  the  court  bebw.  No 
doubt  it  is  competent  for  the' Appellant  sa  to  do;  but  sndi 
a  case  must  be  looked  upon  with  some  suspicion. 

The  new  case  is,  that  the  indenture  of  Elizabeth  and 
the  book  are  avoided  by  the  iraiud  and  misrepresentation  of 
the  Dean  and'  Canons,  in  wilfully  misrepresenting  the  troe 
amount  of  the  rents  and  produce  of  the  property  which  had 
been  conveyed  to  them  by  Ed,  VI. ;  or  if  they  were  not 
guilty  of  that  fraud,  the  indenture  of  Elizabeth  was  stiB 
void,  as  being  founded  on  a  false  recital  of  the  value  of 
the  lands,  &c.,  as  it  is  suggested  that  an  original  grant  of 
the  Crown  would  be. 

If  this  indenture  is  void,  it  is  sard  that  the  Crown  now 
has  the  power  of  directing  the  application  of  the  rents  anj 
profits  according  to  the  true  intention  of  the  grant  of 
Ed.  VL  If  that  grant  is  solely  for  the  benefit  of  charity, 
the  Appellant,  the  Attomey^Generalj  ought  to  succeed*; 
if  not,  it  remains  in  the  Crown  to  be  disposed  of  by  the 
sign  manual,  and  the  information  ought  to  be  dismissed  oa 
that  ground. 

But  I  do  not  think  that  the  case  of  a  fraudolent  repre— 
sentiition  of  concealment  of  the  real  value  of  the  rents  anci- 
profits  by  the  Dean  and   Canons  is  made  out  in  any 
degree. 

There  certainly  had  been  misapprehension  and  mistake 
on  the  part  of  Elizabeth.  She  supposed  lands  of  the  val«^ 
of  600  /.  per  annum  and  more  to  have  been  given  v^d 
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assigned  by  Hen.  VIII.  to  the  Dean  and  Canons,  and  not 
by  Ed.  VI.    Had  it  been  a  formal  grant  from  the  Crown 
of  lands  supposed  in  the  grant  to  be  derived  by  it  in  one 
^vay,  a?»,  for  instance,  by  escheat,  but  really  derived  in 
another,  the  grant  would  have  been  void;  Comyn's  Di- 
gest (0;   but  this  instrument,  by  which  nothing  passes 
from  the  Crown,  cannot  be  construed  so  strictly ;  and  this 
objection,  on  this  ground,  was  not  pressed  at  the  bar. 
For  the  same  reason,  I  think  the  errors  in  the  valuation  of 
the  lands,  &c.,  all  of  which  had  already  passed  by  the 
grant  of  Ed.  VI.,  are  not  material.     The  identity  of  the 
lands  is  fiilly  established  without  reference  to  the  amount 
of  alleged  rents.    There  can  be  no  question  as  to  the 
lands,  the  rents,  and  profits  of  which  are  disposed  of  by 
the  book.     How  these  precise  sums  were  mentioned  cannot 
be  made  out     The  instrument  is  no  doubt  very  inaccu- 
rate.   The  charges  are  said  to  be  430  /.,  in  the  concluding 
direction,  which  are  added  up  on  the  face  of  the  instru- 
ment as  420  /.  19  8.  6d.     The  amount  of  the  charges  cor- 
rectly added  up  is 428  /.  10  8.  iOd.    But  these  inaccuracies 
do  not  lead  to  any  uncertainty  as  to  the  real  amount  of  the 
charges,  or  create  any  doubt  as  to  the  property,  the  rents 
of  which  are  disposed  of. 

It  is  not  at  all  necessary  to  give  an  opinion  as  to  the 
conduct  of  the  Dean  and  Canons  on  the  references  in  the 
time  of  ./as.  I.  to  Lord  Chief  Justice  Popham  and  Sir 
idward  Coke^  or  on  the  reference  to  Sir  Dudley  Ryder  in 
4e  reign  of  Geo.  II. 

I  do  not  think  that  any  fraudulent  conduct  on  the  part 
of  the  Dean  and  Canons  is  established.  The  award  of 
Lord  Coke  and  Lord  Chief  Justice  Popham  shows  that 
^y  relied  on  the  grant  of  Ed.  VI.  to  them  absolutely,  and 
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that  no  farther  charges  could  be  imposed  on  them  with- 
out their  consent;  which  view  seems  to  me  to  be  quite 
correct.  In  like  manner,  on  the  reference  to  Sir  Dudley 
Ryder  in  1736,  he  was  of  opinion  that  the  Dean  and 
Canons  were  entitled  to  the  estates,  independently  of  the 
indenture  of  Elizabeth;  which  view  I  am  strongly  in- 
clined to  think  was  correct.  And  whether  the  indentint 
of  the  4th  Avgvst  1547  was  kept  back  by  fraud  or  not 
(which  is  not  clear)  is  immaterial ;  it  may  have  been,  but 
we  now  have  it,  and  can  form  our  opinion  upon  the  whok 
case. 

I  think  the  effect  of  the  different  instruments  is  to  esta- 
blish the  right  of  the  Dean  and  Canons  to  the  surplus; 
and  therefore  the  decision  of  other  points  arising  on  the 
case  becomes  unnecessary. 

Lord  Chelmsford: 
My  Lords, — I  should  have  been  satisfied  with  merely 
stating  my  concurrence  in  the  opinions  which  have  been 
delivered  by  my  noble  and  learned  friends  who  have  ad- 
dressed the  House,  if  I  did  not  feel  that  the  great  import- 
ance of  the  case,  involving  rights  which  have  existed  in  an 
unsettled  state,  and  have  been  the  subject  of  contest  for 
more  than  two  centuries,  scarcely  leaves  me  at  liberty  to 
withhold  the  reasons  which  have  led  my  mind  to  the  same 
conclusion  at  which  they  have  arrived.     Your  Lordships 
are  called  upon  to  adjust  and  determine  the  rights  which 
are  alleged  to  exist  to  portions  of  the  revenues  and  profits 
of  certain  parsonages,  tithes,  and  lands  received  by  the 
Dean  and   Canons  of  Windsor  under  a  grant  finom  the 
Crown  in  the  reign  of  Ed.  VL    The  claims  of  four  distinct 
parties  have  been  brought  forward  and  enforced  by  long 
and  elaborate  arguments.     That  which  has  been  most  pro- 
minently urged  is  the  case  of  the  Military  Knights,  or,8S 
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they  are  popularly  called^  the  Poor  Knights  of  Windsor^ 
who,  having  originally  had  assigned  to  them  a  small  annual 
stipend  for  their  maintenance,  claim  to  have  an  augmenta- 
tion of  their  allowance  out  of  the  largely  increased  revenues 
now  derived  from  the  lands  by  the  Dean  and  Canons. 
The  Attorney-General  supports  the  claim  of  the  Poor 
ELnights  to  this  addition,  but  also  contends  in  opposition  to 
the  Dean  and  Canons,  that  whether  the  Knights  are  en- 
titled to  a  lai^er  share  or  not,  the  residue,  after  satisfy- 
ing the  objects  to  which  the  revenues  are  applicable, 
must  be  appUed  to  charitable  purposes,  according  to  a 
scheme  to  be  framed  by  the  Court  of  Chancery.  The 
Solicitor-General  claims  the  residue  as  being  undisposed 
of  as  a  resulting  trust  in  favour  of  the  Crown.  And  the 
Dean  and  Canons  of  Windsor  insist  ihsity  after  having  satis- 
fied all  the  charges  upon  the  lands,  the  surplus  or  residue 
of  the  profits,  to  whatever  extent  they  may  have  increased, 
belongs  to  them  absolutely  for  their  own  benefit.  In  the 
course  of  the  argument,  various  authorities  were  cited, 
firom  which  certain  general  rules  were  deduced  for  the  in- 
terpretation  of  gifts  to  charities.  No  case  on  this  subject 
can,  however,  be  a  governing  precedent  for  any  other, 
because,  as  it  was  admitted,  the  whole  doctrine  of  chari- 

0 

iahle  gifts  ultimately  resolves  itself  into  the  intention  of  the 
donor.  This  was  the  .view  of  the  House  in  the  South 
Molton  (tf)  and  Beverley  Cases  (;r),  in  the  latter  of  which 
it  was  said  that ''  each  case,  when  we  have  to  apply  the 
doctrine,  must  stand  on  its  own  ground,  and  that  whatevei* 
may  be  the  force  of  certain  expressions  standing  alone,  the 
whole  context  of  the  instrument  must  be  regarded  to  deter- 
mine the  meaning  in  each  particular  instance." 
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In  endeavouring  to  satisfy  the  intention  of  the  donor  ia 
tbis  case^  it  will  be  necessary  to  obtain  a  clear  understand- 
ing of  the  will  of  Hen.  VIII.,  for  although  as  I  think 
nothing  passed  to  the  Dean  and  Canons  under  that  will, 
yet  all  the  succeeding  instruments  have  reference  to  it,  and 
profess  to  follow  and  carry  out  its  object.  To  aid  in  its 
interpretation,  it  is  essential  to  ascertain  the  relation  in 
which  the  Poor  Knights  stood  to  the  King  at  the  time, 
snd  also  to  consider  the  claim  which  the  Dean  and  Canofis 
may  have  acquired  to  the  royal  favour.  The  Poor  Kni^ti 
appear  to  have  been  established  originally  by  Ed.  III.  as 
an  appendage  to  St.  George's  Chapel,  or  College  (as  it  is 
sometimes  styled),  and  were,  with  the  Warden,  Canons,  and 
other  ministers  of  the  chapel,  intended  to  be  perpetually  sap- 
ported  of  the  goods  of  the  chapel  for  the  celebration  of  the 
Divine  offices  for  the  King,  his  progenitors,  and  succeMors; 
imd  for  this  cause,  the  King  gave  the  right  of  patronage 
and  advowson  of  three  churches,  and  vnlled  that  the 
Warden  and  Canons,  Knights,  and  other  ministers  of  the 
said  chapel,  that  should  serve  therein,  should  be  paidev^ 
year  so  much  only  from  the  treasury  as,  together  with  the 
emoluments  arising  from  the  aforesaid  churches,  should 
seem  to  be  sufficient  and  honest  for  their  diet  and  support 
of  the  charges  incumbent  upon  them,  according  to  the 
decency  of  their  condition  in  the  meantime,  until  there 
should  happen  to  be  provided  from  the  immovable  goods, 
lands,  benefices,  or  rents  to  a  suitable  sufficiency  and  to 
his  honour,  unto  the  sum  of  1,000  2.  yearly,  all  which 
the  King  promised  and  undertook  for  himself  and  his  hdrs 
effectually  to  fiilfil.  When  the  Order  of  the  Garter  was 
instituted,  and  the  statutes  for  the  government  of  the  order 
were  made,  the  Canons  and  the  Knights  (the  latter  being 
increased  in  number  from  twenty-four  to  twenty-six  ac- 
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cording  to  the  number  of  the  Knights  Companions  of  the 
Order)  were  ordained  to  form  part  of  the  institution.  But 
although  it  was  provided  that  the  twenty-six  veteran 
Knights  should  have  ''  a  competent  exhibition  continually 
to  serve  God  in  prayers/'  yet  no  permanent  provision  was 
made  for  their  support  and  maintenance  for  many  years, 
and  they  remained  upon  the  footing  of  their  first  establish- 
ment by  the  letters  patent  of  the  22  Ed.  III. 

The  emoluments  of  the  churches  given  by  these  letters 
patent  were  at  the  time  not  regarded  as  sufficient  for  the 
purposes  to  which  they  were  to  be  applied,  and  it  is  pro« 
bable  that  the  money  whi(!h  was  to  be  received  -from  the 
treasury  was  not  very  punctually  paid.  It  is  evident  that 
the  Warden  and  Canons  made  some  remonstrance  on  the 
subject,  for  in  the  22d  year  of  Ed.  IV.,  an  Act  of  Parlia- 
ment vms  passed  which  incorporated  the  Warden  and 
Canons  as  the  Dean  and  Canons  of  the  King's  Free  Chapel 
of  St.  George,  imd  which,  after  reciting  the  first  founda- 
tion of  the  chapel  by  Ed.  III.,  ordained  that  the  Dean  and 
Canons,  who  were,  however,  left  with  the  advowsons  of  the 
three  churches  granted  to  them  by  Ed,  III.,  should  be 
exonerated  altogether  fi'om  the  obligation  of  maintaining 
the  Poor  Ejiights,  for  whom,  however,  notwithstanding  an 
allegation  in  the  Act,  no  other  provision  seems  to  have 
been  made.  This  relief  given  to  the  Dean  and  Canons 
by  Parliament,  afforded  them  no  sufficient  protection 
against  the  encroachments  of  the  Crown,  for  Hen.  VIII. 
afterwards  took  upon  himself  to  grant  letters  patent  to  one 
Peter  Narbonne,  for  a  Poor  Knight's  exhibition  in  the  col- 
lege. This  usurpation  afterwards  occasioned  a  sort  of  com- 
promise between  the  Dean  and  Canons  snd  Hen.  VIII., 
upon  which  the  Dean  imd  Canons,  for  the  contentation  of 
the  King's  mind,  and  to  do  him  pleasure,  granted  to  Peter 
Narhonne^  in  relief  of  his  poverty,  an  annuity  of  20  marks 
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during  his  life,  for  which  the  King  gave  them  right  hearty 
thanks,  and  promised,  therefore,  to  be  better  lord  to  them 
in  any  of  their  reasonable  suits  thereafter.     By  an  inden- 
ture made  between  them,  reciting  these  facts,  the  Dean  and 
Canons  agreed  to  grant  the  annuity  of  20  marks  to  Sat' 
bonney  who  thereupon  surrendered  the  patent  which  had 
been  granted  to  him  by  the  late  King.     This  arrangement 
appears  to  set  in  a  very  strong  light  the  favour  with  whidi 
the  King  regarded  the  Dean  and  Canons,  and  was  in  itself 
calculated  to  increase  their  claim  to  the  royal  consideratioii. 
Another  transaction  which  took  place  between  them  must 
also  have  contributed  to  make  the  Dean  and  Canons  special 
objects  of  the  King's  regard  at  the  time  when  he  made  hb 
will.     For  some  reason  the  King  had  desired  certain  pos- 
sessions of  the  Dean  and  Canons  called  the  Manor  and 
Rectory  of  Ivor,  in  the  county  of  Buch^  and  the  Manorof 
Damarey  Courts  in  the  county  of  Dorset,  which  had  been 
conveyed  to  the  King  upon  his  promise  to  give  the  Dean 
and  Canons  other  hereditaments  of  equal  value  in  ex- 
change, which  promise  was  unperformed  at  the  time  of  the 
King's  death.     Under  these  circumstances  the  part  of  the 
will  relating  to  the  Dean  and  Canons  and  the  Poor  Knighti 
was  made.     The   particular  clauses  have  been  so  often 
stated  tliat  it  is  unnecessary  to  repeat  them  at  length.    It 
is  sufficient  to  say  that  the  Dean  and  Canons  were  to  have 
lands  of  the  value  of  600/.  made  sure  to  them  and  to  their 
successors  for  ever  upon  certain  conditions,  which  were  to 
be  contained  in  an  indenture,  and  which  were  expressed  to 
be  that  the  Dean  and  Canons  should  find  t^o  priests  to 
say  masses,  should  keep  yearly  four  obits,  and  at  e?^ 
of  them  cause  a  sermon  to  be  made,  and  at  the  same  obiU 
give  10  /.  in  alms,  and  give  yearly  for  ever  to  thirteen  poor 
men,  to  be  called  Poor  Knights,  12  pence  a  day  and  a  govn, 
and  every  Sunday  in  the  year  cause  a  sermon  to  be  made. 
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m,  suppose  that  this  will  had  been  canied  out  accord- 
0  the  apparent  intention  of  tlie  King,  by  an  indenture 
Dg  in  his  lifetime  between  him  and  the  Dean  and 
(OS,  what  would  have  been  the  nature  of  this  inden- 
^  I  apprehend  that  it  would  have  created  between 
what  Littleton  (section  137)  calls  a  tenure  by  Divme 
36 ;  the  instances  of  this  sort  of  tenure  which  he  gives 
f  precisely  of  those  services  which  are  required  by  the 

0  be  performed ;  viz.,  "  to  find  a  chaplain  to  sing  a 
,  or  to  distribute  in  alms  to  poor  men."  There  can 
)  doubt  that  when  such  a  tenure  is  created,  the  lands 
to  the  grantee,  with  a  reservation  of  the  services, 
li  may  be  distrained  for  if  unperformed.  But  the 
ee,  subject  to  the  services,  is  absolutely  entitled  to  the 
i;  and  unless  the  Dean  and  Canons  were  to  have  the 

1  for  their  own  benefit,  they  would  have  received  no 
deration  at  all  for  the  onerous  services  which  were  to 
iposed  upon*them.  Hen.  VIIL,  however,  died  with- 
laving  carried  out  his  intentions  towards  the  Dean  and 
)ns,  and  they  remained  to  be  completed  by  his  execu- 

They  lost  no  time,  after  his  death,  in  preparing  to 
the  injunctions  so  solemnly  laid  upon  tliem  by  the 
in  order  that  the  indenture  and  assurance  to  be  made 
een  the  Dean  and  Canons  and  them  might  be  put  in 
ution.  And  it  was  upon  consideration  of  the  very 
B  of  the  will  itself  that  the  advice  of  the  Judges  and. 
r  learned  persons  was  given  as  to  the  manner  and  form 
hich  the  will  might  be  fully  executed  and  performed, 
•re,  however,  the  indenture  which  they  recommended 
1  be  prepared,  as  the  Dean  and  Canons  were  to  have 
B  of  the  yearly  value  of  600  /.  made  sure  to  them,  and 
he  will  had  also  provided  that  all  such  recompenses 
exchanges  as  ought  to  have  been  made  by  the  King, 
be  not  yet  accomplished,   should    be   perfected  in 
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every  pomty  and  the  Dean  and  Canons  bad  rec&?ed 
nothing  in  exchange  for  their  possessions  of  Ivor  and 
Damarey  Courts  it  was  necessary  first  to  select  and  valoe 
the  lands  which  were  to  be  included  in  the  proposed  inden- 
ture. Accordingly,  the  particulars  of  the  intended  grut 
were  selected,  and  the  valuation  of  them  made  under  the 
directions  of  Sir  Edward  North,  the  Chancellor  of  the 
Court  of  Augmentations.  This  valuation  amounted  to 
812  JL  12«.  9d.y  which  was  distributed  in  the  foUowing 
manner :  160  /.  2  «.  4  cf.  for  the  manor  and  parsonage  of  iwr 
and  other  lands ;  600  /.  in  accomplishment  of  the  will  of 
Hen.  Vin. ;  and  the  remaining  52/.  \0s.  5dL  to  here- 
served  in  a  yearly  rent,  in  lieu  of  the  tenth.  The  inden- 
ture tripartite  was  then  executed  upon  the  footing  of  this 
valuation,  and  all  the  lands  particularised  and  valued  were 
granted  to  the  Dean  and  Canons  and  their  successors^  to 
bold  of  the  King,  his  heirs  and  successors,  in  free  almsy 
yielding  the  rent  of  52  /.  10  «.  6  d.  This,  it  may  be  ob- 
served, was  an  incorrect  description  of  the  nature  of  the 
tenure,  as  no  rent  can  be  reserved  upon  a  grant  in  frank- 
almoign. The  Dean  and  Canons  covenanted  to  bestow  and 
employ  the  rents,  revenues,  and  profits  of  so  much  of  the 
prebends,  parsonages,  and  other  the  premises  to  be  granted 
to  them  as  shall  amount  to  the  yearly  value  of  600  L^  or  of 
so  much  thereof  as  to  the  executors  shall  be  thought  meet 
and  convenient,  in  and  about  such  acts,  ordinances,  intents, 
and  purposes  as  by  the  King  and  the  executors  should  be 
prescribed,  limited,  imd  applied  in  the  separate  indenture 
thereafter  to  be  made.  This  covenant  is  rather  ambigQ* 
ously  worded,  but  as  it  was  never  literally  acted  upon,  iti» 
unnecessary  to  determine  whether,  upon  the  proper  con* 
«truction  of  it,  the  Dean  and  Canons  would  have  h^ 
bound  to  have  set  apart  and  appropriated  a  portion  of  tk^ 
prebends,  parsonages  and  other  the  premises  to  supply  tl^ 
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requisite  amount  to  be  applied  to  the  prescribed  purposes, 
or  would  have  had  merely  to  bestow  and  employ  600  L  out 
of  the  whole  of  the  rents,  or  so  much  less  than  that  amount 
of  the  rents  as  the  executors  should  think  meet  and  con- 
Yenient  There  can,  I  think,  be  no  doubt  that  under  this 
covenant  the  Kins:  and  the  executors  might  have  ordered 
the  application  of  the  whole  of  the  600  /. ;  and,  as  it 
appears  to  me,  even  to  purposes  not  conformable  to  the 
will  of  Hen.  VIIL,  although  the  obits  and  the  alms  pre- 
scribed by  the  will  would  not  have  absorbed  that  amount, 
and  were  probably  not  expected  nor  intended  to  do  so. 
And  this  appears  to  have  been  the  view  entertained  of  this 
covenant  by  all  parties,  for  although  the  intended  inden- 
ture was  never  executed,  the  Dean  and  Canons,  during  the 
reign  of  Ed.  VI.  and  of  his  successor,  admitted  their  lia- 
bility to  apply  the  whole  600  /•  according  to  the  directions 
of  the  Crown,  by  accounting  regularly  for  the  full  sum,  and 
paying  that  amount  either  to  the  treasurer  or  upon  orders 
given  by  him  for  various  matters,  some  of  which  were  not 
connected  with  the  objects  specified  in  the  will  of  Hen. 
VIIL  Thus,  upon  different  occasions,  they  were  directed 
to  pay  towards  the  charges  of  a  conduit  at  Windsor^  and 
also  for  building  lodgings  for  the  Poor  Knights;  but 
although  the  expenses  of  these  works,  in  some  years,  ex- 
ceeded the  600  /.  (as  appears  from  the  accounts),  they  were 
never,  upon  any  occasion,  required  to  contribute  or  employ 
more  than  that  amount 

Soon  after  the  letters  patent  of  Ed.  VI.,  the  Dean  imd 
Canons  selected  nine  of  the  parsonages  to  represent  the 
160  A  2«.  4//.,  the  value  of  the  exchanged  lands,  and  the 
rent  of  52  Z.  10«.  bd.j  but  the  lands  so  selected  were 
42  s.  1  d.  too  much,  and,  therefore,  in  accounting  to  the 
treasurer  they  carried  that  sum  over  to  the  value  of  the 
remaining  lands  (597  /.  17  «.)  to  make  up  the  600  /.,  and 
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down  to  the  first  of  Elizabeth  they  accounted  to  the 
Crown  for  the  rents  and  profits  of  all  the  parsonages  and 
lands  (with  the  exception  of  the  nine  above  mentioned)  in 
this  manner.  During  the  whole  of  the  time  this  sam  of 
600  L  was  applied  according  to  special  directions  from 
time  to  time,  no  rules  and  ordinances  having  been  made 
for  its  appropriation.  But  Elizabeth  having,  on  the  28ih 
of  JUarchf  in  the  first  year  of  her  reign,  appointed  certain 
Alms  Knights  to  make  up  the  full  number  of  thirteai,  and 
having  afterwards  made  an  ordinance  for  their  government, 
on  the  3'oth  August  in  the  same  year,  by  indenture  and 
letters  patent,  she  directed  the  mode  in  which  the  Dean 
and  Canons  were  to  distribute,  employ,  and  bestow  the 
rents,  revenues,  and  profits  of  the  manors,  land,  tenements 
and  hereditaments  of  the  value  of  600  /.,  which  had  been 
given  and  assured  to  them.  It  was  made  a  question  at 
one  time  whether  the  indenture  and  the  letters  patent  were 
ever  in  existence  under  the  Great  Seal,  but  there  are  audi 
frequent  and  distinct  recognitions  and  admissions  of  their 
existence  in  this  form  upon  various  occasions  (as  fully 
shown  by  my  noble  aud  learned  friend,  Lord  Cranworth) 
that  I  think  no  reasonable  doubt  can  be  entertained  upon 
the  subject  If  it  had  been  necessary  that  these  docu- 
ments should  be  executed  by  the  Dean  and  Canons,  the 
case  would  have  presented  greater  difficulties;  for,  al- 
though there  are  to  be  found  instances  in  which  they  seem 
to  admit  their  own  execution  of  them,  yet  in  the  formal 
proceeding  against  them  by  the  Clerks  of  the  Chapel  of 
Windsor  to  obtain  the  pensions  granted  to  them  by  JBtU^' 
beth^  the  report  of  the  Attorney  and  SoUdtor-Generalf  to 
whom  the  matter  was  referred,  states  that  the  orders  of 
Elizabeth  were  meant  to  have  been  indented,  and  one  p&^ 
to  have  been  sealed  by  the  Dean  and  Canons,  but  they 
never  consented  thereunto,  as  they  affirm.     But  from  the 
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ourse  which  the  argument   has   taken,   it  has  become 
uanecessary  to  determine  this  question.     By  the  covenant 
x)ntained   in   the   indenture  of  Ed.  VI.,  the   Dean  and 
Canons  were  to  bestow  and  employ  the  rents  and  profits 
of  the  parsonages  to  the  extent  of  600  /.  to  such  intents  and 
purposes  as  should  be  prescribed,  limited  and  appointed 
by  the  King  and  the  Lord  Protector,  and  his  co-executors 
Q  a  tripartite  indenture  to  be  thereafter  made.     If  we 
ook  either  to  the  will  of  Hen.  VIIL,  or  to  this  covenant, 
tig  clear  that  the  Dean  and  Canons  were  not  to  have  the 
rhole  of  the  600  /.  yearly  value  absolutely  for  their  own 
lenefit;  and  it  appears  to  me  that  when  £!d.  VL  and  the 
xecutors  failed  to  prescribe  the  object  to  which  it  should 
e  applied,  the  interest  in  this  sum  remained  in  the  Crown, 
object  to  its  right  to  direct  the  appropriation  according  to 
te  true  intent  and  meaning  of  the  indenture.     It  was, 
'eriefore,  properly  assumed   in  the  argument  that  the 
denture  and  letters  patent   of  Elizabeth  were  a  good 
ecution  of  the   power  contained   in   the   covenant   of 
-  Dean  and  Canons  in  the  indenture  of  Ed.  VI.     This 
^»  however,  not  the  view  taken  by  the  Dean  and  Canons 
^^elves,  nor  adopted  against  them   in   their   contro- 
i^jr  with  the  Clerks  of  the  Chapel ;  for  in  the  report  (to 
^^h  I  have  already  referred)  the  Attorney  and  Solicitor- 
^€ral  state  their  opinion,  '*  That  forasmuch  as  £d.  VI. 
t^ted  the  lands  to  the   Dean  and  Canons  absolutely 
their  own    use,   the   late   Queen   intended  to  have 
"^m  them  to  have  consented  thereunto  by  sealing  and 
ivering  of  their  counterpart  thereunto,  but  that  they 
Ided  not,  nor  never  sealed  the   counterpart,  as  they 
irm;  Her  Majesty  could  not  impose  a  charge  upon  the 
ids  without  their  consent."     And  the  result  of  the  pro- 
tding  was,  that  it  was  found  that  **  the  pensions  were  no 
f  due  to  the  Clerks,''  nor  the  Dean  and  Canons  **  to 
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be  therewith  charged  thereafter,"  which  could  only  hate 
been  upon  the  ground  that  the  covenant  of  the  Dean 
and  Canons  in  the  indenture  of  Ed.  VI.  did  not  bind 
them  to  any  obedience  to  the  orders  of  Elizabeth.  As, 
however,  the  agreement  before  your  Lordships  proceeded 
upon  the  ground  that  the  covenant  of  the  Dean  and  Canons 
did  not  confine  the  direction  of  the  application  of  the  6001 
per  annum  to  the  King  and  the  executors  of  Hen.  VKI., 
or  to  the  particular  instrument  which  is  specified,  but  that 
it  was  a  reservation  of  the  rights  of  prescribing  the  trusts 
and  charges  upon  the  lands  generally  to  the  Sovereign,  the 
case  must  be  dealt  with  in  that  view.  And  then,  as  the 
estates  had  already  passed  by  the  letters  patent  of  JB'cf.  VL 
to  the  Dean  and  Canons,  and  they  were  bound  by  their 
covenant  to  submit  to  the  Queen's  authority  and  directioo 
as  to  the  application  of  the  rents,  the  in8truments>  which 
were  merely  an  exercise  of  the  power,  were  binding  upon 
them  without  their  execution.  Taking  then  these  iostro- 
ments  as  having  legally  imposed  the  charges  upon  the 
Dean  and  Canons,  I  have  not  been  able  to  find  any  ezph- 
nation  throughout  the  evidence  why  a  different  value  was 
assigned  to  the  lands  by  the  ordinance  of  EUzabeth  from 
that  which  had  been  previously  ascertained  by  actual  valua- 
tion. In  the  book  called  Fryth's  Register,  in  the  posses- 
sion of  the  Dean  and  Canons,  it  is  stated  that  the  value 
then  taken  was  according  to  the  rate  in  the  King's  hock} 
but  there  is  no  proof  furnished  anywhere  that  this  state- 
ment is  correct,  nor  has  any  satisfactory  reason  been  aH^ed 
why  upon  this  occasion  the  value  in  the  Kill's  books  should 
have  been  adopted  rather  than  the  actual  value.  On  the  part 
of  the  Dean  and  Canons  it  has  been  asserted  that  they  were 
dissatisfied  with  Sir  Edward  North's  valuation,  as  being 
too  high,  and  that  the  sum  set  against  the  lands  in  the 
schedule  to  Elizabeth's  letters  patent  was  the  fiiU  value  of 
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them.  But  if  this  was  their  opinion  it  is  difficult  to  ac- 
count for  their  conduct,  for  they  accepted  the  grant  from 
Ed.  VI.,  in  which  the  value  of  the  lands  was  stated,  ac- 
cording to  Sir  Edward  North*s  valuation,  at  812  /•  12^.  9d., 
and  which  lands  were  intended  to  cover  the  amount  for  the 
exchanged  lands  and  the  rent  reserved,  as  well  as  to  enable 
them  to  satisfy  their  covenant  for  the  appUcation  of  600  /. 
of  the  rents  and  profits ;  whereas  if  the  lands  were  only  of 
the  value  of  661  Z.  6  8.  Sd.  (accordmg  to  the  schedule)  they 
would  have  been  inadequate  for  all  these  purposes,  and 
there  would  have  been  scarcely  any  thing  left  as  an 
equivalent  for  the  lands  given  in  exchange,  to  which  they 
bad  a  just  right.  And  between  the  time  of  the  grant  of 
EcL  VI.  and  the  first  year  of  Elizabeth's  reign,  they  sub- 
mitted apparently  without  complaint  to  the  payment  of  the 
fuO  sum  of  6002. ;  although,  according  to  this  view  of  their 
case,  they  were  all  the  time  receiving  nothing  for  their  ex- 
changed lands.  On  the  other  hand,  I  think  there  is  no 
ground  at  all  for  asserting  that  any  fraud  could  have  been: 
practised  upon  the  Crown  as  to  the  value  of  the  lands. 
The  indenture  and  letters  patent  of  Elizabeth  contain  no 
grant  of  the  lands,  but  merely  declare  in  what  manner  the 
rents  and  profits  of  these  should  be  applied.  And  although 
the  letters  patent  erroneously  state  that  the  lands  were  given 
and  assigned  to  the  Dean  and  Canons  by  Hen.  VIII.,  yet 
this  may  be  considered  to  have  been  substantially  correct, 
as  the  grant  of  Ed.  VI.  is  expressed  to  be  "  in  completion 
of  the  promises  and  bequests  made  in  the  King  his  father's 
will."  Now,  it  is  impossible  to  believe  that  this  transaction 
could  have  been  completed  without  the  knowledge  of  the 
tripartite  indenture  of  Ed.  VI.,  by  reference  to  which  it 
would  appear  that  the  lands  mentioned  by  the  Queen  as 
appointed  to  the  charge,  which  are  all  the  lands  granted 
by  Edward  to  the  Dean  and  Canons,  were  covenanted  to 
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be  of  the  value  of  812/.  125.  Orf.,  and  not  of  661/.  6s.  8A 
And  from  this  tripartite  indenture  the  persons  preparing 
the  instruments  would  necessarily  be  led  to  the  valuation 
of  Sir  Edward  Norfhy  which  was  amongst  the  records  of 
the  Court  of  Augmentations,  and  would  thus  obtam  fbU 
evidence  of  the  estimated  value  of  the  lands.     Even  sop- 
posingy  therefore,  that  a  false  suggestion  that  the  lands 
were  of  less  value  than  they  really  were,  would,  accoiding 
to   the  authorities  cited    by  the  Solicitor-General,  have 
rendered  void  the  direction  for  the  application  of  the  rents 
of  the  lands,  as  in  the  case  of  a  grant  from  the  Crown  in- 
duced by  false  suggestion,  yet  (though  I  cannot  explain 
the  reason  why  a  lower  value  of  the  lands  should  have  been 
adopted)  from  the  nature  of  the  transaction  I  am  satisfied 
that  no  deception  in  this  respect  could  possibly  have  been 
practised  by  the  Dean  and  Canons  upon  the  Crown.    M 
however  difficult  it  maybe  to  ascertain  the  true  state  of 
facts  as  to  the  value  of  the  lands  assumed  by  the  ordinance 
of  Elizabeih  upon  any  view  of  the  matter,  it  was  not  veiy 
material  to  either  of  the  parties.     All  that  the  Crown  ms 
interested  in  securing  was,  that  there  should  be  value  suffi- 
cient to  cover  the  charges  to  be  imposed ;  and  as  all  the 
lands  contained  in  the  grant  of  JEd,  VI.,  and  not  merely 
selected  portions  of  them,  were  to  be  a  security  for  these 
charges,  and  as  there  could  be  no  doubt  that  the  whole  of 
the  lands  was  amply  sufficient  for  the  purpose,  it  was  of  no 
importance  whether  the  value  of  661/.  6«.   8it,  or  of 
812/.  12«.  9d.,  was  taken,  either  amount  being  ample  to 
satisfy  every  obligation  which  the  Dean  and  Canons  wooid 
have  to  discharge.     On  the  other  hand^  the  Dean  and 
Canons,  who  had  been  acquiescing  for  many  years  in  Sir 
Edward  North's  valuation,  and  who  were  to  be  made  sub- 
ject to  charges  to  a  less  amount  than  they  were  liable  to 
upon  their  covenant,  would  naturally  be  indifferent  to  what- 
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ivet  value  might  be  assumed  as  the  basis  of  the  Queen's 
ordinance,  if  they  knew  they  were  in  possession  of  lands 
of  sufficient  value  to  meet  the  charges  to  be  laid  upon 
them.  But  whatever  may  be  the  correct  view  of  the 
question,  there  can  be  no  doubt  that,  from  the  moment  of 
the  existence  of  the  indenture  and  letters  patent  of  Elizas 
helh  down  to  the  present  time  they  have  been  recognised 
and  submitted  to.  As  soon  as  they  were  made,  the  Dean 
and  Canons  proceeded  to  alter  their  mode  of  accounting  in 
a  very  striking  and  significant  manner. 

They  had  down  to  that  time  (as  already  shown)  distin- 
guished between  nine  of  the  parsonages  and  the  rest  of  the 
hnds,  and  had  accounted  to  the  treasury  for  the  600/.  a 
year  out  of  rents  of  all  the  lands  except  these  nine  parson- 
ages.   But  the  charges  upon  the  lands  were  now  specifi- 
cally ordained  by  the  Crown,  and  the  Dean  and  Canons 
immediately  proceeded  to  apply  the  rents  in  the  manner 
prescribed  by  the  ordinance,  and  apparently  with  entire 
sabmission  to  the  duties  it  imposed  upon  them.     They 
ceased  altogether  to  account  to  the  treasury  and  to  distin- 
guish between  the  nine  parsonages  and  the  rest  of  the  lands 
ia  their  accounts  between  themselves,  as  the  distinction 
had  become  wholly  immaterial.     It  was  insisted,  however, 
by  the  counsel  for  the  Poor  Knights,  that  afler  this  period 
tkey  kept  two  sets  of  accounts,  a  true  account  for  them- 
selves and  a  false  account,  which  was  rendered  to  the 
Crown.     But  no  accounts  were  rendered   to  the  Crown 
•fter  the  first  year  of  Elizabeth.     Those  which  were  sup- 
posed to  be  such  were  made  under  an  order  of  the  Queen 
that,  "  yearly  at  the  feast  of  St.  George  at  Windsor^  her 
Keutenant,  with  other  companions  of  the   Order  of  the 
Garter,  should  see  the  just  account  of  the  lands  and  how 
the  revenues  thereof  were  expended,  and  how  the  several 
payments  above  mentioned   were  duly  paid."     And  the 
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1860.  accounts  thus  rendered  were  not  of  receipts^  but  of  pay- 
Attoricbt-  ments  only,  for  tlie  fixed  sum  of  661/.  Cs.  8dL  is  always 
^^^^^  taken  as  the  total  of  rents  appointed  to  the  charge.  It 
DsAN  and  seems  quite  clear  that  after  the  indenture  and  letters  patent 
Windsor.  ^^  Elizabeth^  the  Dean  and  Canons  always  acted  as  the  ab- 
solute owners  of  the  lands  granted  to  them  by  Ed.  VI.,  sub- 
ject to  the  payments  which  were  prescribed  by  the  Queen. 
And  their  right,  which  was  openly  asserted  from  time  to 
time,  was  never  seriously  contested.  In  particular,  in 
their  dispute  with  Mr.  Hatch  (who  claimed  part  of  the 
lands),  which  dispute  occurred  in  1574,  between  fifteen  and 
sixteen  years  after  the  date  of  the  indenture  and  letten 
patent  of  Elizabeth^  they  distinctly  allege  their  title  in  t 
manner  to  challenge  attention.  They  say,  ''  we  received 
of  Ed.  VI.  parsonages,  &c.,  valued  at  per  annum  66lL 
We  disburse  to  uses  limited  by  covenants  with  Her  Ma- 
jesty per  annum  439  L,  whereof  peculiarly  to  the  Poor 
Knights  288  ^  6  «.  8  £f." ;  and  after  detailing  various  pay- 
ments which  they  are  required  to  make,  they  end  wiA 
these  words,  ^'  for  which  we  have  no  means  but  by  fines  of 
these  lands  and  improvements  of  rent"  It  is  to  be  ob- 
served that  the  payments  to  which  the  Dean  and  Canon 
refer  are  those  which  are  charged  upon  them  by  the  letten 
patent  of  Elizabeth. 

During  the  whole  of  this  long  period,  then,  although  tbe 
value  of  the  lands  had  very  considerably  increased,  no 
claim  was  ever  made  by  the  Crown  for  its  own  benefit,  or 
to  have  the  surplus  rents  applied  to  charity,  nor,  by  the 
persons  in  whose  favour  the  charges  were  imposed  opoa 
the  lands,  to  obtain  a  proportional  augmentation  of  their 
stipends,  except  in  the  instance  of  the  petition  of  the  Poor 
Knights  in  1735,  which  was  referred  to  Sir  Dwdley  Rydff^ 
then  Attorney-General,  who  reported  that  they  had  not 
made  out  a  title  to  any  share  of  the  improvements  in  tbe 
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alue  of  the  lands.     Indeed,  the  whole  nature  of  the  esta- 
lishment  of  these  Knights  is  opposed  to  the  notion  of  their 
Ter  becoming  entitled  to  large  incomes.     In  their  original 
Mtitution  hj  Ed.  IIL,  they  are  described  as"Twenty- 
'oor  Poor  Knights/'  impotent  of  themselves,  or  inclining 
0  poverty,  to  be  perpetually  supported  of  the  goods  of  the 
iapeL     In  the  will  of  Hen.  VIII.  they  are  called  "Thir- 
Wk  poor  men ;"  and  Elizabeth's  orders  and  rules  for  their 
establishment  and  government,  direct  that  the  thirteen 
Poor  Knights  shall  be  taken  of  gentlemen  brought  to  ne- 
sessity,  "  having  but  little  or  nothing  whereupon  to  live ;  *' 
lodalso  (which  appears  to  me  to  furnish  a  very  strong  ar- 
gument against  their  present  claim)  that,  '^  if  any  of  the 
Poor  Knjghts,  after  his  admission  into  that  room,  shall 
bare  lands  or  revenues  fall  unto  him,  to  the  yearly  value  of 
20/,  or  upwards,  he  shall  immediately,  upon  the  coming 
of  such  lands  or  revenues  unto  him,  be  removed  and  put 
from  the  said  room  of  a  Poor  Knight,  and  another  such  as 
i^wesaid  taken  to  his  place.**    After  a  very  long  and  care- 
fid  consideration  of  all  the  circumstances  of  this  important 
Ctte,  I  have  arrived  at  the  conclusion  that  there  is  no  re- 
«ulting  trust  for  the  benefit  of  the  Crown ;  that  there  is  no 
general  dedication  of  the  lands  to  charity ;  that  the  Poor 
Knights  cannot  claim  any  proportional  augmentation  of  the 
suns  payable  to  them  by  reason  of  the  increase  in  the 
^>hie  of  the  lands ;  but  that  the  Dean  and  Canons  are  en- 
vied, under  the  grant  of  Ed.  VI.,  to  the  whole  of  the 
^eaoes  of  these  lands,  subject  merely  to  the  payment  of 
^  charges  imposed  upon  them  by  the  letters  patent  of 
•S&oitflA.     I  agree,  therefore,  with  my  noble  and  learned 
^ds,  that  the  decree  of  the  Master  of  the  Rolls  is  right, 
«nd  oaght  to  be  affirmed. 
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Lord  Kingsdown : 

My  Lords,  the  question  in  this  case  is,  whether  the  Dean 
and  Canons  are  seised  of  the  lands  in  question,  subject  to 
the  payment  of  certain  specific  charges,  or  whether  they 
are  trustees  of  the  lands  for  the  several  objects  of  the 
charity,  including  themselves  to  the  extent  in  which  they 
are  objects,  and  entitled  to  no  larger  share  of  the  increased 
income  than  they  were  entitled  to  as  the  income  originally 
existed. 

I  do  not  think  that  there  is  any  doubt  as  to  the  rule  of 
law.  If  the  income  of  lands  devoted  to  charitable  par- 
poses  is  apportioned  by  the  founder  of  the  charity  in  cer- 
tain proportions  amongst  different  objects,  each  object  of 
the  charity  will  be  entitled  to  participate  in  the  increased 
income  in  the  same  proportion,  subject  to  the  discretion  of 
the  Court  of  Chancery  in  settling  a  scheme  to  make  altera- 
tions in  certain  cases,  and  within  certain  limits,  which  it  is 
not,  for  the  present  purpose,  necessary  to  consider.  If,  on 
the  other  hand,  lands  are  given  to  a  body  which  itself  my 
be  an  object  of  charity,  but  subject  to  the  payment  of  spe- 
cific sums  to  other  objects  of  charity,  then  the  increased 
income  will  belong  to  the  body  which  is  entitled  \o  the 
lands,  and  the  other  objects  can  claim  nothing  beyond  the 
specific  charges. 

These  rules  are  perfectly  well  settled,  and  founded  on 
reason  and  justice  ;  there  is  nothing  inconsistent  with  them 
that  I  am  aware  of,  in  any  of  the  decided  cases,  ancient  or 
modem ;  they  merely  apply  to  charities  the  plain  distiw^ 
tion  between  a  gift  to  A.  and  i?.,  as  tenants  in  conunoD) 
and  a  gift  of  an  estate  to  A.,  charged  with  an  annual  pay- 
ment of  fixed  amount  in  favour  of  B* 

There  is  often,  however,  great  difficulty  in  determining 
under  which  class  of  cases  a  particular  gift  falls ;  and  the- 
difficulty  in  the  present  case  is  increased  by  the  uncertainty 
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who  is  properly  to  be  considered  as  the  founder,  and  what 
sire  the  instruments  by  which  the  decision  is  to  be  go- 
iremed- 

The  charity  originated  in  the  will  of  Hen.  VIII.  That 
will,  it  is  true,  neither  conveyed,  nor  purported  to  convey, 
anything;  and  the  Master  of  the  Rolls  considers  that  the 
succeeding  Sovereign  '*  was  under  no  obligation  other  than 
a  moral  one,  to  comply  with  the  will  of  his  father."  As- 
suming this  to  be  so,  the  subsequent  grant  by  Ed.  VI.  was 
made  expressly  for  the  purpose  of  giving  effect  to  this  will, 
and  must  be  constnied,  I  think,  with  reference  to  this 
purpose. 

What,  then,  is  the  effect  of  the  will?  What  interest 
would  the  Dean  and  Canons  have  taken  if  the  King  had 
made  to  them  a  valid  gift  in  the  same  language  ?  I  think 
no  doubt  could  have  been  raised  upon  this  point  but  for  the 
words  ''all  other  things,"  used  in  relation  to  the  deed  of 
covenant  to  be  executed  by  the  Dean  and  Canons. 

But  for  those  words,  it  would  be  simply  a  gift  of  lands 
to  the  Dean  and  Canons,  subject  to  the  performance  of 
certain  services,  and  the  payment  of  certain  specific  sums 
of  money,  the  performance  of  which  services,  and  the  pay- 
ment of  which  monies,  were  to  be  secured  by  the  covenant 
of  the  Dean  and  Canons  with  the  King's  executors,  unless 
it  was  entered  into  with  the  King  in  his  lifetime. 

The  difficulty  is  supposed  to  lie  in  the  words,  "  and  for 
^e  due  and  full  accomplishment  and  performance  of  all 
other  things  contained  with  the  same  in  the  form  of  an 
'ndenture,  signed  with  our  own  hand,  which  shall  be  passed 
^y  way  of  covenant  for  that  purpose  between  the  said 
I^ean  and  Canons  and  our  executors,  if  it  pass  not  between 
'^  and  the  said  Dean  and  Canons  in  our  life."  Under 
™s  clause  it  is  contended  that  the  executors,  after  the 
^iig*s  death,  had  the  power  of  altering  the  dispositions  of 
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the  willy  at  all  events  to  the  extent  of  the  surplus  reTenues 
left  in  the  Dean  and  Canons.  But,  on  looking  closely  to 
the  language  of  the  will,  this  is  not,  I  think,  the  effect  of  it 
The  ^' other  things"  are  to  be  contained  in  a  writii^ 
signed  by  the  King  himself. 

The  King  reserved  to  himself  the  power  of  prescrilm^ 
additional  conditions  and  regulations,  and  perhaps  of 
making  alterations  by  a  writing  in  the  form  of  an  inden- 
ture under  his  hand,  but  he  gave  no  such  power  to  his 
executors.  If  any  such  additions  or  alterations  were  made 
by  the  King,  then  they  were  to  be  embodied  in  the  inden- 
ture to  be  executed  by  the  Dean  and  Canons;  if  no 
such  alterations  were  made  by  the  King,  then  the  indentoie 
was  to  be  confined  to  the  conditions  already  imposed. 

This  construction  gives  a  rational  and  consistent  into^ 
pretation  to  the  instrument;  and  if  it  be  the  correct  on^ 
it  excludes  all  power  on  the  part  of  any  person  after  the 
King's  death  to  alter  the  substantial  efiect  of  what  he  had 
done. 

Another  construction  was  suggested  bySir  J?ti^A  Cairn 
in  his  most  able  argument,  who  contended,  that  the  word 
*'  with"  meant  "  within,"  and  that  the  intention  was  to 
secure  the  performance  of  the  conditions  specified,  and 
other  things  within  the  same,  i.  6.,  details  relating  to  tk 
conditions  already  specified. 

This  construction  would  practically  have  the  same  effect 
with  that  which  I  have  pointed  out  as,  in  my  opinicxi,  the 
true  one,  if  the  language  will  warrant  it;  and  it  is  to  be 
observed,  that  it  seems  to  be  the  meanmg  adopted  by  the 
King's  executors,  immediately  after  his  death,  when  in  the 
recital  of  this  passage  from  his  will  in  the  Minute  of 
Council  of  the  24th  February  1647  the  word  "  within  "is 
used  instead  of  "  with.'* 

It  seems  to  me  that,  upon  the  will  of  Hen.  VIIL,  if  the 
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case  is  to  depend  upon  the  construction  of  that  instrument, 
it  is  reasonably  clear  that  the  Dean  and  Canons,  who  were 
themselves  objects  of  the  testator's  bounty,  were  intended 
to  take  the  property  to  be  conveyed  to  them,  and  to  apply 
the  profits  to  their  own  use,  performing  the  duties  and 
making  the  payments  directed  by  the  will. 

Then,  has  anything  since  taken  place  which  can  destroy 
that  right?  I  think  not  Everything  which  afterwards 
took  place  was  done  with  the  express  intent  to  carry  the 
will  into  effect. 

After  the  King's  death,  on  the  24th  February  1547,  the 
executors  convened  the  judges  and  other  lawyers  of  emi- 
nence to  consider  in  what  manner  the  King's  will  could  be 
best  carried  into  execution. 

The  indenture  of  the  4th  Juffust,  1st  Ed.  VI.  (1547),  was 
executed  in  pursuance  of  the  advice  given  at  this  meeting. 
It  is  made  between  the  King  (a  minor)  of  the  first  part, 
the  executors  of  Hen.  VIII.  of  the  second  part,  and  the 
Dean  and  Canons  of  Windsor  of  the  third  part  As  re- 
gards the  lands  to  the  value  of  600 1,  a  year,  it  recites  the 
will  of  Hen.  VIII. ;  and  in  speaking  of  the  deed  of  cove- 
nant uses  the  word '' within,"  and  not  ''with;"  and  the 
lands  are  expressed  to  be  conveyed  to  the  Dean  and 
Canons,  to  and  for  such  uses,  intents  and  purposes  men- 
tioned in  the  last  will,  and  for  the  maintenance  and  per- 
formance of  all  and  every  such  ordinances,  rules,  acts  and 
things  as  hereafter  shall  be  limited,  prescribed,  and  ap- 
pointed, to  the  said  Dean  and  Canons  by  our  said  Sove- 
re^  Lord  the  King  and  the  said  Lord  Protector  and  his 
co-executors,  or  by  the  most  part  of  them,  in  an  inden- 
ture tripartite  to  be  made  between  the  same,  our  Sovereign 
Lord  the  King,  the  said  Lord  Protector,  and  hisco-executorg, 
and  the  said  Dean  and  Canons. 

The  covenant  afterwards  contained  in  the  deed  on  the 
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part  of  the  Dean  and  Canons  is  the  main  fotuidation  of 
the  ai^ument  in  support  of  the  information  that  the 
Dean  and  Canons  are  mere  trustees  of  so  much  of  the 
lands  as  was  then  of  the  value  of  600/.  per  anniun. 
By  that  covenant,  taken  without  reference  to  the  re- 
mainder of  the  deed,  the  Deans  and  Canons  would 
be  bound  to  employ  the  whole  600 1,  a  year  to  such  uses 
and  purposes  as  by  the  King,  the  Lord  Protector,  and  his 
co-executors  should  be  prescribed  and  appoioted  in  an 
indenture  tripartite  to  be  thereafter  made,  if  they  should 
think  fit  to  prescribe  uses  and  purposes  exhausting  the 
whole ;  so  that  the  King  and  the  executors  of  the  late  Kmg 
might,  according  to  the  literal  expression  of  the  covenai^ 
totally  destroy  the  foundation  of  Hen ^  VIII.,  and  deprife 
not  only  the  Dean  and  Canons  of  what  they  were  intended 
to  take,  but  the  Poor  Knights  also.  But  I  think  that,  upon 
the  context  of  the  deed,  the  indenture  of  covenant  to  be 
executed,  must  mean  such  an  indenture  of  covenant  as  was 
contemplated  by  the  will  of  Hen.  VIIL,  whatever  latitude 
might  be  allowed  to  the  King's  executors  in  prescribing 
additional  duties  to  be  performed,  or  payments  to  be 
made  by  the  Dean  and  Canons,  if  any  latitude  at  all 
would  be  allowed  to  them ;  and  they  were  not  confined 
(as  I  think  they  were)  to  auxiliary  regulations  and  ordi- 
nances for  carrying  into  effect  the  charity  founded  by 
Hen.  VIIL 

The  terms  of  this  covenant,  however,  are  very  strong  to 
show  that  as  to  the  portion  of  income  which  might  not  be 
exhausted  by  the  trusts  of  the  deed,  the  Dean  and  Canons 
were  to  be  the  owners  for  their  own  use.  The  lands  to  be 
conveyed  to  them  were  valued  at  above  812^  a  year,  and 
to  the  extent  of  212/.  the  Dean  and  Canons  were  pur- 
chasers by  means  of  the  land  which  they  had  given  in  ex- 
change, and  the  annuity  or  rent-charge  which  they  had 
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igreed  to  pay.  No  distinction  is  made  between  the  lands 
>f  which  they  had  become  purchasers  and  the  lands  subject 
to  the  trusts  created  by  the  will  of  Hen.  VIII.  All  the  lands 
ure  conveyed  in  mass  to  the  use  of  the  Dean  and  Canons, 
md  the  covenant  is^  that  of  the  whole  mass  they  will  employ 
the  rents  of  so  much  of  the  lands  as  shall  be  of  the  yearly 
ralue  of  600  /.,  or  of  so  much  thereof  as  to  the  Lord  Pro- 
tector and  his  co-executors  shall  be  thought  meet  and  con- 
venient to  such  purposes  as  shall  be  so  appointed. 

It  seems  clear,  therefore,  that  the  rents  of  so  much  of  the 
lands  as  should  not  be  so  withdrawn  from  the  mass,  were 
to  remain,  like  the  remainder  of  the  mass,  the  property 
of  the  Dean  and  Canons. 

The  letters  patent  subsequently  granted  on  the  7th  Oo' 
tober  1547,  are  a  mere  formal  completion  of  the  transaction, 
and  do  not  seem  to  me  to  alter  the  rights  of  the  parties. 

Now  no  deed  ever  was  executed  by  JScL  VI.  or  the  exe- 
cutors o(  Hen.  VIII.  If  they  had  the  power  of  declaring 
further  trusts,  they  declared  none.  The  lands  remained  in 
the  Dean  and  Canons,  subject  to  the  trusts  declared  by  the 
will  of  Hen.  VIII.,  under  which  the  Poor  Knights  can 
claim  nothing  more  than  the  small  pittances  (for  pittances, 
inconsequence  of  the  change  in  the  value  of  money,  they 
have  become)  assigned  to  them  by  that  will.  Unless, 
therefore,  some  title  can  be  raised  on  the  part  of  the  Poor 
Knights,  on  the  ground  of  what  afterwards  took  place, 
their  case,  as  it  seems  to  me,  must  faiL 

I  cannot  help  doubting  whether  in  point  of  law  anything 
could  be  done  afterwards  to  diminish  the  rights  of  the 
Dean  and  Canons  without  their  consent. 

This  charity  had  been,  in  my  view  of  the  case,  esta- 
blished by  the  instruments  already  stated.  The  Dean  and 
Canons  were  vested  with  the  Jands,  subject  to  the  charges 


1860. 

Attobnbt- 
Gbnbral 

Dean  and 
Cakonb  of 

WufOSOE. 
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WlMDeOB. 


and  services  imposed  by  the  will  of  Hen.  VUL ;  and  I 
think  there  was  no  power  on  the  part  of  the  execntonto 
do  more  than  to  issue  ordinances  and  regulatxHis  for  better 
carrying  the  charity  into  effect  But  supposing  that  a 
larger  power  was  reserved  to  tlie  executors,  or  to  EJLIV 
and  the  executors,  there  seems  to  be  some  difficohj  ia 
holding  that  a  personal  trust  and  discretion  resenred  to 
particular  mdividuals  could  be  exercised  hj  any  ote 
persons,  or  that  the  charitable  trusts  afiecting  bmdt  lAkk 
had  ceased  to  be  lands  of  the  Crown,  and  hid  beoooe 
the  property  of  an  ecclesiastical  body,  could  be  aUend  bf 
a  succeeding  Sovereign. 

If,  indeed,  the  Sovereign  without  right  had  attempted  to 
alter  the  position  of  these  parties,  and  the  Dean  ai 
Canons  had  acquiesced  in  or  submitted  to  such  exercise  cf 
authority,  they  might  have  been  bound  to  the  extent  ia 
which  they  had  acquiesced;  but  as  regards  the  Poor 
Knights,  it  is  not  pretended  that  any  such  aoquiesocnee 
exists,  or,  indeed,  that  any  alteration  has  ever  been  made. 

If,  in  order  to  aflSrm  the  decree,  it  were  neoessuy  to 
affirm  the  validity  of  the  ordinances  of  JSUzabeik,  I  AM 
hesitate  to  do  so.  I  think  there  are  great  difficultiei  M 
as  to  the  law  and  as  to  the  evidence  which  are  neoesBaiy 
to  support  them.  But  I  think  it  better  to  abstain  fit» 
entering  into  the  question  of  their  validity,  because  I  am 
satisfied  that  supposing  them  to  be  valid  they  were  not  in- 
tended to  enlarge,  and  do  not  enlarge,  the  benefits  girea  to 
the  Poor  Knights.  As  regards  the  Poor  Kn^fats,  dieir 
rights  and  interests  are  the  same,  whether  they  are  governed 
by  the  will  of  Hen.  VIII.  or  by  the  ordinances  of  iBtf- 
beth,  or  by  the  usage  of  300  years. 

It  is  very  probable  that  if  the  founder  had  foreseen  what 
has  since  taken  place,  he  would  have  provided  for  it,  and 
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have  secured  to  the  Poor  Knights  a  much  larger  provision 
than  they  can  at  present  claim.  It  is  sufficient  to  say,  that 
he  has  not  done  so ;  and  that,  however  the  result  may  be 
to  be  regretted^  a  court  of  justice  has  no  power  to  alter  it; 
and  I  have  come,  with  some  reluctance,  to  the  conclusion 
&at  the  decree  must  be  affirmed. 

My  noble  and  learned  friend  on  the  woolsack,  in  the 
opening  of  his  address  to  your  Lordships,  made  certain  ob- 
flenrations  with  respect  to  the  extent  to  which  judicial  de- 
cisions of  your  Lordships'  House  are  binding  on  subsequent 
cases  in  the  House  itself,  and  all  other  English  tribunals. 
Those  observations  seem  to  me  to  open  questions  of  great 
constitutional  importance,  the  decision  of  which  is  not  ne- 
cessary in  the  present  case.  I  allude  to  them  now  only 
for  the  purpose  of  saying  that  I  desire  to  reserve  my  opinion 
upon  them,  when  they  arise,  entirely  unprejudiced  by  any- 
thing which  has  passed  in  this  discussion. 


1860. 
Attornbt- 

GSNBRAL 

9. 

Dean  and 
Canokb  of 
WuojeoR. 


Mr.  Attorney-General: — ^To  prevent  any  possible  mis- 
understanding, I  may  just  mention  that  there  is  no  power, 
according  to  the  ordinary  understanding  of  the  law,  to  dis- 
miss an  appeal  in  a  cause  of  this  kind  with  costs.  Causes 
of  this  kind  do  not  come  within  the  recent  statute,  which 
is  confined  only  to  cases  where  the  property  recovered  goes 
to  the  Public  Revenue. 


Lord  Chancellor: — ^We    have  very    deliberately  con- 
sidered that 

Decree  affirmed,  and  appeal  dismissed. 

Lords'  Journals,  23  May  1860. 
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May  7,  8. 
Jane  ?• 

Renewable 

Leatehokb. 

Compeneation, 

Fee-farm 

Temurc 


The  Most  Hoiu  the  Marquis  of  Donegall 
Henry  St.  George  Layard 


Appellant. 
Respondent. 

The  fifth  section  of  the  12  &  13  Vict.  c.  105  (/r.)*  i8exoeptioiial,and 
applies  to  all  cases  where  there  is  some  peculiar  and  extraordinaiy 
value  helonging  to  an  estate,  which  under  that  Act  is  conrerted 
&om  a  leasehold  for  lives,  lenewahle  for  ever,  into  a  fee-&rm 
tenure. 

Such  a  conversion  took  place.  The  affidavit  in  support  of  the  daim 
for  extra  compensation  stated  the  opinion  of  the  solicitor,  ihit 
^'  hut  for  the  passing  of  the  Act,  the  majority  of  the  tenants  of  the 
Donegall  estate  holding  such  renewahle  leaseholds  would  willingly 
have  paid  suhstantial  sums  of  money  as  a  connderstion  for  fte- 
&rm  grants ;"  that  since  the  passing  of  the  Act  the  tenants  bud 
not  heen  willing  to  do  so ;  hut  that  some  had  agreed  to  pay  in- 
creased rents,  and  that  in  his  opinion  the  difference  was  ^ao 
amount  equal  to  two  years'  purchase  upon  the  annual  value  of  tha 
premises : 

Held,  that  this  was  not  sufficient  to  constitute  an  exceptional  ease 
within  the  section. 


This  was  an  appeal  against  an  order  of  the  Court  of 
Chancery  in  Ireland^  and  was  brought  to  obtain  a  decisioo^ 
on  the  12  &  13  Vict.  c.  105,  entitled  "An  Act  for  convert- 
ing  the  Renewable  Leasehold  Tenure  of  Lands  in  Ifthaul 
into  a  Tenure  in  Fee." 

On  the  1st  •/iawMflry  1820,  the  late  Marquis  granted  to 
one  Richard  Harvey  a  lease  of  the  lands  of  Carrareagh,  in 
the  county  ofDonegall^  for  three  lives,  with  a  covenant  far 
perpetual  renewal  at  a  rent  of  40  Z.  7  5.  a  year,  with  fiEirther 
sums  of  10*.  for  every  acre  that  should  be  grown  with  corn 
or  other  grain  over  two-thirds  of  the  demised  lands,  a  fia^ 
of  1 Z.  6  s.  Qd.  on  the  fall  of  each  life,  and  a  farther  sum  of 
4  /.  as  a  heriot  payable  on  tlie  death  of  the  said  Richard 
Harvey y  and  every  other  chief  tenant  dying  in  possession 
of  the  lands,     lliis  lease  was  renewed  in  1841,  thelive^ 
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then  put  in  being  those  of  Prince  Albert,  Lord  John  Ludlow         1860. 
Chichester,  and  Lord  Francis  Hamilton  Chichester*  Doneoall 

In  1844  the  Marquis  died,  and  was  succeeded  in  his  title      i^yIlkd, 
and  estates  by  the  present  Appellant 

In  1845  a  Private  Act  of  Parliament  was  passed,  enabling 
the  Appellant,  for  the  purposes  therein  mentioned,  to  sell 
the  fee-simple  of  the  estates.  This  Act  was  amended  by 
another  Private  Act  passed  in  the  following  year,  wbicli 
authorised  the  persons  entitled  to  the  rents,  &c.  of  the  pre- 
mises therein  mentioned  to  grant  and  convey  in  fee-simple 
to  any  person  possessed  of  and  wiUing  to  surrender  the 
leases  thereinafter  referred  to,  all  or  any  parts  of  the  pre- 
mises as  were  comprised  in  any  leases  for  lives  perpetually 
renewable,  the  grants  to  be  made  in  consideration  of  the 
surrender  of  such  leases  and  of  the  payment  of  such  pre- 
miums as  to  the  person  making  the  grant  should  seem 
reasonable,  so  that  the  rent  reserved  by  the  grant  should 
not  be  less  than  that  reserved  by  the  lease,  and  that  the 
grant  should  contain  powers  of  distress  and  entry,  &c.  In  • 
1849  the  general  Act,  12  &  13  Vict,  c  106,  "The  Re- 
newable Leaseholds  Conversion  Act "  was  passed.  That 
Act  (s.  1)  required  reversioners,  on  the  demand  of  the 
lessees  in  perpetuity,  to  execute  grants  in  fee-farm  of  the 
lands  so  leased,  declared  (s.  2)  how  the  fee-farm  rent  was 
to  be  calculated,  and  made  provision  (ss.  S-^l)  for  the  com- 
mutation of  certain  exceptional  rights. 

The  5th  section  of  the  statute  on  which  the  question 
arose  is  in  the  following  terms : 

"  Provided  also,  and  be  it  enacted,  that  where  the 
estate,  into  which  the  reversion,  from  the  owner  of  which 
a  grant  is  required  as  aforesaid,  would  be  converted  upon 
such  grant  under  the  provisions  hereinbefore  contained, 
would  not  afford  full  compensation  for  the  loss  of  such  re- 
version, or  of  any  power,  benefit,   or  advantage  incident 
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thereto,  or  exercised  or  enjoyed  by  or  on  behalf  of  tl^^- 
owner  thereof,  under  any  local  or  personal  Act  of  Pailic^. 
menty  charter,  settlement,  or  otherwise,  the  owner  of  sudTI 
reversion  may  require  such  loss  to  be  compensated  by  sac;!; 
an  addition  in  respect  thereof  to  the  fee-farm  rent  to  l>c 
made  payable  under  such  grant,  or  at  the  option  of  th« 
owner  of  such  reversion,  by  the  payment  of  such  a  groAs 
sum  of  money  as  will  afford  a  full  compensation  for  sucb 
loss,  to  be  estimated  according  to  the  difference  in  mar- 
ketable value." 

Dr.  Layard  had  become  possessed  of  the  lease  granted 
in  1826  to  Richard  Harvey ^  and  applied  to  have  it  con- 
verted into  a  fee-iarm  grant.  This  was  declined,  and  in 
March  1855  he  presented  his  petition  to  the  Court  of 
Chancery  in  Ireland ^  praying  that  the  Marquis  might  be 
directed  to  make  the  grant  in  pursuance  of  the  Act  The 
petition,  which  was  resisted  (a),  came  on  to  be  heard  at  the 

(a)  Mr.  TorrenSf  solicitor  and  land  agent  to  Lord  DonegaUj  mxle 
an  affidavit,  in  which  it  was  stated  that  in  former  cases  the  Marquii 
had  received  compensation  for  such  grants  : — 

"  That  this  deponent  believes  and  has  no  doubt  thai.  But  for  thi 
passing  of  the  Renewable  Leaseholds  Conversion  Act,  the  majori^ 
of  the  tenants  of  the  Donegall  estates  holding  such  renewable  fnc- 
hold  interests  would  have  willingly  in  like  manner  paid  rabstaotiii 
sums  of  money  as  a  consideration  for  fee-farm  grants,  and  that  a  ood* 
siderable  sum  of  money,  amounting  to  many  thousand  pounds,  might 
have  been  realised  under  the  provisions  of  tiie  said  Private  Act  of  the 
year  1846,  applicable  to  the  trusts  and  purposes  thereof 

**  That  subsequently  to  the  passing  of  the  said  Renewable  Lease- 
holds Act,  and  owing  to  the  doubts  thereby  created  as  to  right  of 
the  said  Marquis  to  claim  compensation  under  the  5th  section  of  the 
same,  the  siud  tenants  on  the  said  estate  have  been  leas  willing  to 
pay  sums  of  money  as  fines  or  increased  rents  in  oonaidetatton  d 
such  grants. 

''  That,  nevertheless,  since  the  passing  of  the  said  last-mentioned 
Act,  in  one  hundred  cases  and  upwards,  tenants  on  the  said  estate 
holding  for  such  freehold  interest  as  aforesaid,  have  agreed  to  psy 
increased  rents  in  consideration  of  grants  in  fee-farm  of  the  leasehold 
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Is  on  the  7th  November  1865,  when  his  Honor  was 
fled  to  grant  the  prayer  of  it,  and  by  his  order  to  de- 
5  ^  that  the  Respondent,  the  Marquis  of  Donegall,  is 
tied  vnder  the  5th  section  of  the  said  Act  to  com- 
tttion  for  the  loss  which  will  take  place  in  the  market- 
'  value  of  the  said  Bespondent's  estate  and  interest  in 
land  and  tenements  by  the  conversion  of  the  reversion 
Bof  into  a  fee-farm  rent'* 

gainst  this  portion  of  the  order  Dr.  Layard  appealed 
le  Lord  Chancellor  of  Ireland^  and  the  appeal  motion 
ng  been  heard  on  2d  February  1856,  his  Lordship 
m1  the  Older  by  omitting  therefrom  so  much  as  declared 
the  Marquis  of  Donegcdl  was  entitled  to  compensation 
}x  the  5th  section  of  the  Act 
lis  was  an  appeal  against  that  decision. 

The   Attorney -General  (Sir  R.    Bethell)  and  Mr. 
J.  H.  R.  Chichester  for  the  Appellant 

lie  fifth  section  of  the  statute  was  intended  to  apply  to 
y  case  in  which  there  were  special  circumstances,  such 
id  not' occur  with  regard  to  every  ordinary  reversioner. 

1868,  such  increased  rents  being  calculated,  in  great  majority  of 
cases^  at  the  rate  of  four-and-a-half,  and  in  the  others  at  the  rate 
mr  per  cent,  np<m  a  som  equal  to  two  years'  purchase  of  the 
actually  payable  by  them. 

Iiat  such  increased  rents  amount  in  the  aggregate  to  150/.  per 
in  and  upwards ;  that  in  all  such  eases  the  former  rents,  cove- 
^  and  rsBervations  have  been  retained,  the  subject-matter  of 
grants  consbting  of  the  bare  reversion  only,  coupled  with  the 
ayable  on  the  dropping  of  the  lives  in  the  said  freehold  leases. 
Iiat  such  fines  in  the  said  leases  consist  of  sums  of  1/.  5«.  or 
f;  8iK.,  but  not  exceeding  the  last  mentioned  sum  on  the  diop« 
if  each  life.  That  the  annual  rent  into  which  each  of  such 
would  be  convertible  under  the  provisions  of  the  Renewable 
bolds  Conversion  Act.  would  not  in  any  particular  case  amount 
re  than  2«.  by  the  year,  if  so  much,  except  in  two  or  three  iso- 
.  on  the  whole  estate.*' 


1860. 
donbgall 
Latabd. 
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1860.       That  was  the  case  with  the  Marquis,  who,  under  the  tenns 
DoicEOALL     of  the  Private  Acts,  was  entitled  to  advantages  not  en- 
Latjlrd.      Py^  ^y  other  reversioners ;  of  these  he  was  not  to  be 
deprived  without  compensation ;  the  fact  that  there  m& 
in  this  case  a  value  different  from  ordinary  cases  being  evi- 
dent from  the  nature  of  the  payments  to  be  made  undertbe 
lease.    These  were  payments,  not  of  rent  alone,  but  of  fines 
for  special  cultivation,  and  of  heriots.    These  were  shown 
on  affidavit,  where  it  was  stated  that  other  tenants  had 
made  such  compensations;  and  there  was  nothing  to  answer 
that  affidavit     The  principle  that  has  been  recently  applied 
to  compensations  granted  for  special  causes  under  railway 
statutes  ought  to  be  acted  upon  here.      All  these  things 
were  disregarded  in  the  Court  below ;  yet  it  is  clear  from 
the  provisions  of  the  fifth  section,  that  where  there  can  be 
shown  to  be  a  "  difference  in  marketable  value  *'  beyond 
that  of  the  reversion,  the  owner  is  entitled  to  be  compen- 
sated.    In  the  year  1864  a  case  occurred  in  Ireland  miet 
this  statute,  and  a  most  elaborate  judgment  was  delivered 
by  the  Master  of  the  Rolls  (b).     It  was  there  said  (c),  "K 
previously  to  the  statute  the  owner  of  the  reversion  had 
power  '  under    a  local   or  personal  Act  of  Parliament, 
charter,  settlement,  or  otherwise,'  to  convey  in  fee  or  in 
fee-farm,  on  payment  of  a  sum  of  money  by  way  of  pre- 
mium or  consideration,  the  conversion  of  the  estate  in  the 
reversion  into  an  estate  in  the  fee-farm  rent  would  not 
afford  full  compensation  for  the  loss  of  such  reversion,  and 
of  the  right  to  contract  with  the  tenant  for  such  fee-fano 
grant     Lord  Donegall  had,  under  the  private  Act  of  18465 
power  to  convey  fee  or  in  fee-farm  to  tenants  holding  under 
leases  for  life,  renewable  for  ever.     There  is  not,  I  think, 
any  doubt,  under  the  circumstances  I  have  stated,  that 

{b)  Ex  parte  Kmx,  3  Ir.  Ch.  Rep.  57.  (c)  Id.  p.  85. 
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the  fiflb  section  was  framed  to  meet  Lord  DonegaWs  and 
similar  cases."  The  Master  of  the  Rolls  examined  the  vari- 
ous clauses  of  the  private  acts  and  of  the  statute,  and  also 
referred,  in  support  of  his  opinion,  to  the  amendments 
which  had  been  introduced  into  them  as  they  went 
through  Committee. 

[The  Lord  Chancellor :  His  Honour  ought  to  have  con- 
fined himself  to  what  appeared  on  the  statute  book.] 

That  is  so,  but  he  said  that,  even  without  doing  more  than 
referring  to  the  existing  sections  on  the  statute  book,  he 
bad  satisfied  himself  that  Lord  Doneffalfs  case  was  in- 
tended to  be  excluded  fi'om  the  statute,  and  that  the  fifth 
section  operated  in  the  same  manner  as  to  the  Irish  Society, 
and  so  he  held  that  the  Respondents  in  that  case,  the  Go- 
vernors of  the  Irish  Society,  were  entitled  to  coippensation 
under  the  fifth  section.  That  case  may,  therefore,  be  con- 
sidered as  a  decision  on  Lord  DonegalCs  claim.  In  another 
case,  that  of  the  Corporation  of  Belfast  v.  Lord  Donegall  (d) 
an  opposite  decision  was  arrived  at,  but  that  was  merely 
because  there  had  been  no  affidavit  of  the  grounds  of  loss 
made,  and  because  the  attention  of  the  Court  had  not  been 
drawn  to  the  Private  Acts.  Those  deficiencies  have  been 
supplied  here ;  and  the  Master  of  the  Rolls  was  clearly  of 
opinion  that  the  provisions  of  the  Private  Acts  had  not 
been  affected  by  those  of  the  general  statute.  It  is  impos- 
sible to  discuss  the  reasons  on  which  the  Lord  Chancellor 
reversed  his  Honour's  decision,  for  there  was  no  judgment 
given  beyond  this,  that  the  decision  was  contrary  to  for- 
mer ones,  and  so  it  was  reversed.  If  the  fijrmer  decisions 
thus  referred  to  were  upon  ordinary  circumstances,  they 
are  of  no  authority  here,  for  in  this  case  there  is  a  private 
Act  of  Parliament,  the  provisions  of  which  have  not  been 
repealed,  and  which  gives  the  Appellant  rights  beyond 
those  of  a  mere  ordinary  owner;    and  these  rights  are 

{d)  Cited  in  Ex  parte  Knox^  3Ir.  Cli.  Rip.  65. 
VOL.  VIII.  K  K 


1860. 
Donegall 

V, 
LjLYARD. 
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1860.        sworn  to  be  of  the  value  of  two  years'  purchase  beyond 
DoNEOALL    those  which  are  enjoyed  under  the  lease.     For  the  com- 
Ljlyakd.      pulsory  concession  of  those  rights  the  Appellant  must  be 
compensated. 

Mr.  Isaac  Butt  (of  the  Irish  bar)  for  the  Respondent: 

The  Private  Acts  make  no  difference  in  this  case ;  it  is 
impossible  to  discover  what  additional  advantages  they 
give  to  the  Appellant  They  merely  enable  him  to  do,  as 
an  individual,  what  the  General  Act  afterwards  enabled 
and  required  all  owners  in  fee  to  do  on  the  demand  of 
tenants  holding  leases  for  lives  renewable  for  ever.  In  all 
respects,  the  Appellant  is  now  like  any  other  owner.  Re- 
newable leases  had  long  been  known  in  Ireland;  they  were 
considered  equivalent  to  property  in  the  estate.  Their  se- 
curity was  shaken  by  the  decision  in  Bateman  v.  Muniy, 
1777  (e),  which  was  supposed  to  determine  that  the  right  to 
demand  a  renewal  was  irrevocably  gone  if  the  demand  was 
not  made  within  six  months.  But  a  statute  afterwards 
passed,  "  The  Irish  Tenantry  Act"  (19  &  20  Geo.  3, c  30), 
which  reassured  the  minds  of  men  on  that  point,  and  such 
leases  have  become  very  usual :  Furlong  on  I^icases  (/)• 
Unless  there  is  gross  negligence  or  fraud  on  the  part  of 
the  tenant,  he  is  entitled  to  require  a  renewal,  and  equity 
may  interfere  on  his  behalf.  But  the  purpose  for  which 
the  statute  of  Geo.  3  was  framed  was  formerly  incapable 
of  being  carried  into  effect  without  several  deeds;  now  the 
provisions  of  the  statute  12  &  13  Vict,  render  these  ex- 
pensive deeds  unnecessary.  The  possible  right  of  the  land- 
lord to  exclude  the  tenant  from  a  renewal,  cannot  be 
made  a  matter  of  calculation  for  compensation.  The  early 
sections  of  the  statute  were  intended  to  secure  the  land- 
lord compensation  in  respect  of  losses  of  fines,  and  heriots, 

(e)  1  Ridg.  P.  C.  187.  braith  v.  Cooper^  ante,  315. 

(/)  Vol.  I.,  p.  261.    See  (7a/. 
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id  the  fifth  section  was  intended  only  to  secure  him  in        1860. 
ise  the  preceding  sections  had  failed  effectually  to  do  so.     Doneoall 

[The  Attorrny-General  said  that  he  contended  that  com-  t.  J'* 
ensation  was  secured  first  where  the  reversion  had  a  value 
eyond  the  rent  reserved.  Secondly,  where  there  were 
eculiar  profits  attached  to  the  reversion.  Thirdly,  where 
le  owner  of  the  reversion  stood  in  some  peculiar  position 
rith  regard  to  the  reversion.] 

It  is  admitted  by  the  Respondent,  that  if  the  Appellant 
an  show,  even  under  his  own  Acts  of  Parliament,  that  he 
las  benefits  that  no  other  person  can  have,  he  is  entitled 
to  compensation;  but  there  is  no  proof  of  that  in  the 
present  case.  Even  then  he  must  show  that  no  compen- 
sation has  been  secured  to  him  under  the  other  sections  of 
the  statute  in  respect  of  those  benefits.  The  chance  of 
eviction  is  not  to  be  treated  as  one  of  these.  There  is 
no  chance  of  his  evicting  a  corporate  body,  which,  however, 
is  treated,  by  the  Act  itself,  as  a  tenant  The  Corporation 
of  Belfast  held  lands  under  a  renewable  lease  from  the 
Appellant,  and  had  them  converted  into  a  fee-farm  holding, 
but  he  v?as  not  able,  in  the  case  of  Belfast  Corporation  v. 
Donegally  to  establish  a  claim  for  special  compensation 
igainst  that  body. 

There  have  been  six  cases  before  the  present,  all  upon 
this  Act,  and  yet  in  no  one  has  such  a  claim  as  the  pre- 
Ki^t  been  estabUshed.  The  first  of  these  was  Ex  parte 
Someroille{ff).  There  additional  compensation  was  re- 
fiweA  The  next  was  a  case  of  the  Belfast  Corpora- 
"^  (which  had  not  been  reported)  before  Lord  Chan- 
cer Brady,  who  likewise  rejected  a  claim  of  this  sort 
^e  by  the  Appellant.  Then  came  another  case  at  the 
^t  of  this  Appellant,  which  was  before  the  Commissioners 

(si)  2  Ir.  Jurist,  203. 
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1860.         in  the  Incumbered  Estates  Court :  Ex  parte  Chiehe$ter{k\ 
DoNBOALL  *  where  an  aflSdavit  was  produced  similar  to  that  which  had 
La  YARD        ^^^^  made  in  the  present  case,  but  the  ConunissioDere 
held  that  it  was  not  sufficient  to  found  a  claim  for  com- 
pensation upon  it. 

Then  came  the  case  of  Knox  (i)  and  then  it  was  that  the 
Master  of  the  Rolls  went  through  what  had  occurred  <m 
the  passing  of  this  statute,  which  it  is  acknowledged  he 
was  not  entitled  to  refer  to :  Edinburgh  Railway  Compaaf 
V.  Wauchope(j).  After  that  came  the  case  of  ReLawka, 
which  was  heard  by  the  Irish  Privy  Council  (A).  That 
case  was  followed  by  Thackwell  v.  Jenkins  (/),  before  Lord 
Chancellor  Brady^  who  confirmed  the  decision  of  the 
Master  of  the  Rolls ^  which  in  that  case^  as  in  Ex  parti 
Knox,  had  been  adverse  to  the  claim  of  compensation,  and 
that  accounted  for  the  Lord  Chancellor  saying  in  the  pre- 
sent case  nothing  more  than  that  after  so  many  dedsiaos 
the  law  was  too  clear  to  be  discussed. 

The  case  of  Knox{m\  when  properly  considered,  is  in 
favour  of  the  Respondents,  for  there  the  Master  of  tk 
Rolls  distinctly  stated,  that  but  for  the  Renewable  Con- 
versions Act  the  Irish  Society  could  not  convert  its  ktses 
icito  fee-farm  grants,  and  that  the  Act  which  gave  it  the 
power  to  do  this  in  favour  of  its  tenants,  gave  it  also  a 
title  to  compensation  for  exercising  that  power  in  their 
favour;  and  there  too  a  valuer  of  estates  made  anaffidarit, 
'^  that  the  difference  of  the  leasehold  interest  and  the  gnnt 

(h)  WrenfordsU^s     Renew-  han^  Mr.  Baron  C7f«Mu^lfr.J»- 

able  Leaseholds  Conversion  Act.  tice  Keatinge^  Right  Hod.  /Vm- 

Dublin,  1854.  ci»  Bladbume^  and  Right  Hoi. 

(t)  8  Ir.  Ch.  Rep.  57.  Joseph  Napier.  The mMTf^wil^ 

(j)  SClark  &  F.  710.  ofthe  case  says,  «J55F/wf<*rfMr, 

{k)  4  Ir.  Ch.  Rep.  230.     The  3  Ir.  Ch.  Rep.  57,  orerraled." 
Court  consbted  of  Lord  Chancel-  (/)  4  Ir.  Ch.  Rep.  243. 

lor  Bra<fy,  Chief  Justice  Mono-         (m)  3  Ir.  Ch.  Rep.  57. 
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V. 

Layard. 


in  fee  would  be  two  years'  purchase "  in  favour  of  the 
tenant,  "  and  would  increase  the  value  of  the  lessee's  in- 
terest to  that  extent"  Those  circumstances  do  not  apply 
here ;  the  conversion  could  always  have  been  made,  and 
all  that  the  aihdavit  here  states  is,  that  the  tenants  would 
no  doubt  have  paid  a  considerable  sum  of  money  for  the 
conversion  of  their  renewable  leases  into  fee-farm  grants,  if 
the  statute  had  not  given  them  power  to  require  that  con- 
version to  be  made.  That  certainly  is  not  a  ground  for 
compensation  which  a  court  of  law  can  recognise. 

The  Attomey-Oeneral,  in  reply  : 

Where  a  value  can  be  shown  which  is  greater  than  the 
market  value,  compensation  must  be  made.  It  is  so 
shown  here,  on  the  affidavit  of  a  person  competent  to  form 
an  opinion  on  the  subject,  and  who,  besides,  states,  "  in  one 
hondred  cases  and  upwards  tenants  have  agreed  to  pay 
increased  rents,"  calculated  upon  a  two  years'  purchase  of 
the  rents.  The  affidavit  here  is,  therefore,  much  stronger 
than  in  the  case  of  Knox.  There  is  no  compensation 
given  for  the  right  of  sporting,  which  is  always  a  subject 
of  some,  and  oftentimes,  of  great  value.  Some  of  the 
rights  which  may  be  required  to  be  commuted  relate  to 
the  culture  of  the  land,  but  the  right  of  sporting  is  one  which 
the  owner  is  not  required  to  commute.  The  existence  of 
such  a  right  affects  the  culture  of  the  land  very  con- 
siderably. It  is  clear,  therefore,  that  the  Appellant  has 
special  rights  under  his  private  Act  in  respect  of  which, 
when  called  on  under  the  General  Act  to  surrender  them, 
he  is  entitled  to  compensation. 

The  Lord  Chancellor  (Lord  Campbell) : 
My  Lords,  in  this  case  it  is  admitted  that  the  decree  of  June  7. 
the  Lard  Chancellor  of  Ireland  appealed  against  is  right, 
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I860.        unless  the  fifth  section  of  the  statute  12  8c  13  Vkt.  c  105, 

DoNBGALL     has  a  general  application  to  all  conversions  of  leaseholds 

,    ^*  into  fee  simple  under  the  statute,  or  there  are  peculiar  cir- 

cumstances  m  this  case  anecting  the  compensation  to 

which  the  Appellant  is  entitled. 

I  need  hardly  observe,  that  we,  sitting  here  judiciaDy, 
cannot  inquire  what  compensation  the  Appellant  ought,  in 
justice  and  fairness,  to  have  received,  when  he  was  to  be 
forcibly  deprived  of  his  interest  in  lands  which  he  and  his 
ancestors  had  held  in  fee  simple,  and  his  reversion  in  lands 
demised  by  leases  containing  a  covenant  for  perpetual  re- 
newal was  to  be  converted  into  the  right  to  a  fee-farm 
rent ;  the  fee  simple  being  transferred  to  the  tenant. 

According  to  the  affidavit  of  Mr.  Torrens,  the  interest  of 
the  owner  in  fee  simple  before  the  conversion,  had  a  selling 
marketable  value  exceeding  the  interest  of  the  tenant  for 
lives  renewable  for  ever,  by  an  amount  equal  to  two  years' 
purchase  upon  the  actual  annual  value  of  the  premises. 
And  we  may  regret  that  the  amending  Bill,  which,  accord- 
ing to  the  statement  of  the  Irish  Master  of  the  Rolls, 
passed  the  House  of  Lords,  did  not  likewise  pass  the 
House  of  Commons,  as  it  is  said  to  have  enacted,  **  That 
in  all  such  cases  of  conversion  under  the  Act,  the  difference 
in  marketable  value  between  the  reversionary  estate  to  be 
granted  or  conveyed  and  die  value  of  the  fee-fimn  rent  of 
the  same  amount  as  the  rent  reserved  in  the  lease  should 
be  deemed  to  be  a  loss  for  which  the  owner  of  the  rever* 
sion  might  require  to  be  compensated.'' 

We,  hearing  this  Appeal,  can  only  consider,  whether, 
by  the  decree  appealed  against,  this  Appellant  is  deprived 
of  any  part  of  the  compensation  actually  awarded  to  him 
by  the  Legislature.  Compensation  is  freely  offered  to  him 
Ibr  the  loss  of  rent  and  fine,  and  every  other  loss  for  which 
compensation  is  specifically  provided,  and   the  question 
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arises,  whether  the  fifth  section  is  a  general  guarantee  to 
ail  landlords  who  have  let  their  lands  on  leases  perpetually 
renewable,  that  the  estate  into  which  the  reversion  is  con- 
verted shall  afford  full  compensation  for  the  loss  of  such 
reversion ;  so  that  where  no  compensation  has  been  allowed 
for  the  difference  designated  by  the  affidavit  of  Mr. 
TorrenSf  there  shall  be  an  inquiry  as  to  the  amount  of 
of  such  loss,  and  this  shall  be  added  to  the  compensation  . 
for  the  losses  specifically  mentioned  in  the  Act? 

We  have  to  say  whether  the  fifth  section,  as  we  find  it 
in  the  statute,  is  generally  applicable  to  all  conversions 
made  under  it,  or  only  to  exceptional  cases,  where  the  re- 
version is  shown  to  have  had  some  extraordinary  value 
belonging  to  it  ?  K  there  had  been  an  intention  to  give 
the  landlord  an  additional  compensation  to  the  amount  of 
two  years'  purchase  in  every  case,  it  seems  difficult  to  dis- 
cover why  this  should  not  have  been  specifically  men- 
tioned, along  with  a  compensation  for  the  rent  and  fines ; 
or  why,  instead  of  enumerating  specific  heads  of  compen- 
sation, there  should  not  have  been  a  general  enactment, 
that  in  all  cases  tliere  should  be  full  compensation  accord- 
ing to  the  difference  in  marketable  value  between  the  re- 
version and  the  fee-farm  rent.  Section  4  is  clearly  in- 
tended for  exceptional  cases ;  and  section  6  begins  exactly 
in  the  same  words,  and  by  its  language  is  likewise  excep- 
tional, for  it  is  only  to  apply  to  particular  cases,  where  the 
estate  into  which  the  reversion  is  to  be  converted  does  not 
afford  full  compensation  for  the  loss  of  the  reversion. 
But,  according  to  the  affidavit  of  Mr.  Torrens^  on  which 
the  Appellant  relies,  the  estate  into  which  the  reversion  is 
to  be  converted,  minus  the  two  years'  purchase  for  the 
difference  in  marketable  value,  never  can  afford  the  re- 
quired compensation  for  the  loss  of  such  reversion.  To 
suppose  the  intention  of  this  section,  as  we  now  find  it  on 
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1860.  the  statute  book,  to  have  been  that  in  every  case  of  conversion, 
DoNEOALL  aflter  the  compensation  has  been  satisfactorily  calculated 
Layard.  ^^^  ^®  losses  specifically  enumerated,  there  shall  be  a 
reference,  without  any  special  circumstances,  to  ascertaia 
what  farther  compensation  shall  be  allowed  completely  to 
indemnify  the  landlord  for  the  loss  of  his  reversion,  would 
evidently  be  a  great  obstruction  to  the  operation  of  the 
Act,  and  would  lead  to  the  most  serious  inconvenience. 

The  authorities  against  the  Appellant's  construction  of 
the  clause,  I  must  say,  seem  to  me  altogether  overwhelm- 
ing. We  have  first  two  luminous  judgments  of  the 
Master  of  the  Rolls  himself  in  Ex  parte  SomerviUe,  and  ia 
Lord  Donegal/  v.  The  Corporation  of  Belfast,  when  he 
formed  his  opinion  by  carefully  examingfig  the  Act,  as  it 
appears  in  the  Parliament  Roll,  without  attending  to  its 
history  in  passing  the  House  of  Commons  or  the  House  of 
Lords.  Even  in  Ex  parte  KnoXy  where,  from  laboriously 
investigating  that  history,  I  think  he  ckme  to  an  erroneous 
decree,  after  pointing  out  how  the  bill  might  have  been 
framed  so  as  to  do  justice  to  Lord  Donegall,  he  says,  *'  In- 
stead of  that  course  being  adopted,  a  new  clause  (the 
present  5th  section  of  the  Act)  was  adopted,  which  from  its 
terms  was,  I  apprehend,  intended  to  include  Lord  Donegall\ 
and  similar  cases,  but  the  language  of  which  appears  to  be 
inconsistent  with  the  notion  that  it  was  intended  as  a  general 
and  not  as  an  exceptional  enactment." 

I  need  hardly  observe,  that  along  with  the  whole  profes- 
sion of  the  law  in  Ireland  and  in  Englandy  and  with  the 
public  at  large,  I  sincerely  entertain  the  highest  respect  for 
that  distinguished  Judge,  the  present  Master  of  the  Rolls 
in  Ireland.  But  I  must  lament  that  his  zeal  to  do  justice 
has  led  him  into  inquiries  ref^pecting  this  Act  of  Parlia- 
ment which  could  not  legitimately  assist  him  in  construing 
it,  and  which,  I  tliink,  unfortunately  induced  him  to  change 
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the  sound  construction  which  he  had  twice  before  put  upon         1860. 
it.     Surely  the  fifth  section  ought  to  receive  the  same  con-      Donboall 
Btniction,  whether  it  was  first  introduced  in  the  House  of      LAyiiu). 
Commons  or  in  the  House  of  Lords,  and  whether  it  was  in- 
troduced in  the  committee  or  on  the  thiid  reading,  and 
whether  it  was  or  was  not  altered  after  it  was  introduced. 
Nor  could  the  rejection  of  the  clauses  moved  by  Lord 
Beaumont  on    behalf  of  the   Marquis   of  Donegally    in 
any   way  affect  the   construction   of  the  clauses   which 
were  allowed  to  form  part  of  the  Act  when  it  became  law. 

The  decision  of  the  Master  of  the  Rolls  in  Ex  parte 
Knox  has  been  overruled  by  the  unanimous  judgment  of 
the  Commissioners  of  the  Incumbered  estates  Court,  Mr. 
Baron  Richards,  Mr.  Lon^eld,  and  Mr.  Hargreaves,  all 
lawyers  of  great  eminence  and  peculiarly  conversant  with 
Lrish  tenures  and  Irish  conveyancing. 

The  same  construction  was  put  upon  the  statute  by  the 
unanimous  judgment  of  the  Irish  judicial  Committee  sitting 
as  a  court  of  appeal  from  the  Incumbered  Estates  Court, 
and  I  must  use  the  freedom  to  say  that  this  Judicial  Com- 
mittee then  consisting  of  Lord  Chancellor  Brady,  Ex- 
Chancellor  Blackburn f  Lord  Chief  Justice  Monaghan,  and 
ex-Chancellor  Napier,  is  as  much  to  be  respected  as  any 
tribunal  in  any  part  of  the  United  Kingdom. 

Finally,  in  Thackwell  v.  Jenkins,  in  which  the  Master  of 
the  Rolls,  acting  on  the  opinion  he  had  expressed  in  Ex 
parte  Knox,  had  directed  a  similar  inquiry  to  that  in  the 
Marquis  of  Donegall  v.  Layard,  Lord  Chancellor  Brady 
reversed  tlie  decree,  considering  the  law  upon  the  subject 
finally  settled. 

I  entirely  Ci)ncur  in  these  decisions,  and  I  can  only  con- 
sider such  an  action  as  the  present  an  attempt  to  induce 
Judges  to  correct  an  alleged  injustice  of  the  Legislature,  an 
attempt  which,  I  trust,  whatever  their  opinion  may  be  of 
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1800.         the  policy  or  the  equity  of  the  enactments  they  have  to 
DoNBOALL     construe,  they  will  ever  refiise  to  encourage. 
LatIbd.  '  ***^®  ^^'y  f^^^^^  to  consider  whether  the  Appellant 

makes  out  a  special  loss  arising  from  some  peculiar  circum- 
stances connected  with  the  reversion  in  this  case.  But 
after  examining  the  private  Acts  of  Parliament  relied  upoQ 
for  this  purpose,  it  appears  to  me  that  they  do  not  in  any 
manner  affect  the  value  of  the  reversion.  They  merely 
remove  certain  disabilities  from  the  owner  of  the  estates, 
and  seek  to  give  him  the  same  powers  usually  possessed 
by  an  owner  in  fee  simple.  The  general  Act,  empowering 
tenants  holding  under  leases  perpetually  renewable,  to  ob- 
tain the  fee  simple,  very  possibly  prevented  landlords  en- 
titled  to  the  reversion  in  fee  from  making  as  good  bargains 
as  they  otherwise  might  have  made  with  their  tenants  who 
wished  for  a  conveyance  in  fee  subject  to  a  fee-farm  rent 
But  this  hardship  (if  it  exists)  is  imposed  upon  all  land- 
lords entitled  to  the  reversion  to  be  converted,  and  is  no 
peculiar  hardship  on  a  landlord  who  is,  with  a  limited  or 
restricted  estate,  empowered  by  private  Acts  uf  Parliament 
to  deal  with  the  reversion,  as  if  he  had  in  him  a  pure  fee 
simple. 

Upon  the  whole,  my  Lords,  however  much  the  Appel- 
lant may  be  aggrieved  by  the  operation  of  this  Act  of  Par- 
liament (as  to  which  it  would  not  become  me  here  to  say 
more),  I  am  bound  to  declare  that  in  my  opinion  there  is 
no  ground  for  this  appeal,  and  to  advise  your  Lordships 
that  the  appeal  should  be  dismissed  with  costs. 

Lord  Wensleydale: 
My  Lords,  the  question  in  this  case  is  whether  the  Ap- 
pellant is  entitled  to  any  additional  compensation  under  the 
6th  section  of  12  and  1  a  Vict.  c.  105,  either  on  the  ground 
that  the  maiketable  value  of  the  reversion  was  proved  to  b« 
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two  years'  purchase  more  than  that  of  the  lease  in  perpetuity 
compulsorily  granted  by  virtue  of  the  Act,  or  on  the  ground 
that  there  was  an  exceptional  value  given  in  this  case  by  a 
**  private  Act  of  Parliament,"  viz.,  that  of  18th  June  1846, 
eidarging  the  powers  of  leasing  the  estates  of  the  Marquis 
of  Donegal^ 

I  am  of  opinion  that  the  noble  Appellant  is  not  entitled 
to  any  farther  compensation  on  the  construction  of  the  Act 
in  question,  '^  The  renewable  Leasehold  Conversion  Act** 
Whether  the  noble  Lord  has  been  unjustly  treated  alone, 
or  with  others,  is  no  question  for  your  Lordships.  We 
have  only  to  construe  the  provisions  of  the  Act  of  Parlia- 
ment according  to  established  rules,  and  to  give  them 
effect. 

I  agree  entirely  with  my  noble  and  learned  friend  on  the 
woolsack,  that  unless  the  Appellant  could  show  that  there 
exist  some  special  circumstances,  connected  with  this 
reversion,  creating  a  loss  which  does  not  arise  from  the  con- 
version of  renewable  leases  in  general  to  leases  in  perpe- 
tuity, he  cannot  make  out  his  claim  to  additional  compen- 
sation. If  I  had  had  any  doubt  upon  that  point,  the  long 
course  of  decision  in  the  Irish  Courts  by  the  Lord  Chan- 
cellar  and  other  Judges,  vnth  the  exception  of  the  very 
learned  Master  of  the  RoUs^  would  have  satisfied  me  that 
such  a  doubt  ought  not  to  have  any  weight.  That  point 
must  be  considered  as  perfectly  well  settled ;  and,  indeed, 
if  the  market  .value  of  the  reversion,  before  and  afler  the 
conversion,  were  to  be  the  measure  of  compensation  gene- 
rally^ the  bad  and  oppressive  and  vexatious  landlord  who 
insisted  upon  and  enforced  all  his  rights  with  pertinacity, 
and  whom  the  lessee  would  be  too  glad  to  get  rid  of,  would 
be  entitled  to  a  larger  compensation  than  the  liberal  and 
indulgent  owner  of  the  reversion.     It  is  impossible  to  sup- 
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pose  that  such  could  have  been  the  intention  of  the  Legis- 
lature. 

The  Appellant,  therefore,  must  show  some  special  reason 
applying  to  the  reversion  of  his  estate,  which  would  Dot 
affect  that  of  others.    The  statute  has  provided  a  special 
compensation  in  such  cases.    Instances  were  suggested,  but 
by  no  means  instances  of  ordinary  occurrence,  in  the  course 
of  the  argument  at  the  bar,  of  powers,  benefits,  or  ad- 
vantages incident  to  the  reversion  of  particular  estates,  for 
which  special  compensation  might  be  justly  required.   The 
fifth  section  states  that  such  may  arise  by  a  local  or  per- 
sonal Act  of  Parliament  as  well  as  by  charters,  settlement, 
or  otherwise.     And  it  was  pressed  strongly,  that  the  pri- 
vate Act  of  Parliament  of  the  18th  oi  June  1846  was  an 
Act  of  that  description.     The  Act  gives  to  the  Marquis  of 
Donegall  tenant  for  life,  and  to  those  entitled  for  hfe,  or  in 
tail  after  his  death,  under  the  settlement  of  1822,  a  power 
to  grant  and  convey  in  fee  simple,  lands  contained  in  any 
lease  or  leases  for  lives,  perpetually  renewable  under  a  co- 
venant contained  in  it,  paying  such  sum  by  way  of  pre- 
mium as  the  person  making  such  grant  shall  think  reason* 
able  and  beneficial.     I  think  this  Act  is  not  the  descrij'tio*^ 
of  Act  referred  to  in  the  fifth  section ;  it  does  not  give  an^ 
special  privilege  to  the  owner  of  the  reversion  of  this  e^ " 
tate ;  it  merely  puts  the  tenant  for  life  in  the  same  positio"*^ 
as  the  owner  of  the  reversion  in  fee,  empowering  him  fc^ 
make  fee-farm  grants  for  ever. 

I  am  of  opinion,  therefore,  that  the  Appellant  has  i»-  ^ 
power,  benefit,  or  advantage  incident  to  the  reversion  C^ 
this  estate  entitling  him  to  the  special  compensation  pr(^^ 
vided  for  by  the  fifth  section,  according  to  the  true  conrr^ 
struction  of  the  statute,  to  which  alone  we  have  to  attend  ^ 
and,  I  am  sorry  to  say,  he  is  without  redress. 
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Lord  Chelmsford: 

My  Lords,  I  had  an  opportunity  of  seeing  the  opinion 
of  my  noble  and  learned  friend  on  the  woolsack  before  it 
was  delivered,  and  I  agree  with  it  in  every  respect  I 
therefore  think  it  unnecessary  to  say  more. 

Lord  Kiiigsdown  : 
My  Lords,  I  also  entirely  concur. 

Order,  appeal  against,  affirmed,  and  appeal  dismissed 
with  costs. 

Lords*  Journals,  7  June  1860. 


1860. 

^^ 

DONEQALL 
V. 

Latabd. 


The  Directors,  &c.  of  the  BristolI 

and  Exeter  Railway  Company/  ^^^i^^'ff'  i""  ^^"^^ 
W.  Garton  and  M.  Stone  -        -   Defendants  in  Error. 

An  Act  was  passed  to  incorporate  a  company  to  make  a  railway  from 
Bristol  to  Exeter,  and  in  that  Act  was  a  general  direction  that  the 
charges  for  conveyance  on  the  railway  were  to  be  reasonable. 
Several  other  Acts  were  afterwards  passed,  authorising  the  same 
Company  to  make  branch  railways,  and  in  one  of  them,  which  was 
passed  to  amend  the  previous  Acts,  and  to  authorise  the  construc- 
tion of  a  junction  line,  the  third  section  spoke  of  "  the  railway" 
intended  to  be  constructed.  The  nineteenth  section  enacted  that 
it  should  not  be  lawful  for  the  company  to  charge  in  respect  of  per- 
sons or  things  **  conveyed  on  the  railway  any  greater  sum,  and  the 
twentieth  section  spoke  of  **  every  passenger  travelling  on  the 
railway," 

Held,  that  the  words,  ''the  railway''  in  these  sections  were  not 
restricted  to  the  junction  railway  constructed  under  the  authority  of 
that  Act,  but  extended  to  the  whole  undertaking,  including  the 
original  line,  the  branches,  and  the  junction  line. 


1860. 
June  28,  29. 

Railway  Act, 

Original  Line 

and  branches. 

Junction, 


In  this  case  a  suit  had  been  instituted  by  the  now  De- 
fendants in  Error  in  the  Bristol  County  Court,  to  recover 
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a  sum  of  55.  2d.,  alleged  to  be  an  overcharge  made  for  the 
carriage  of  some  goods  sent  by  them  on  the  mainlme  of  the 
company's  railway  from  Bristol  to  Bridgwater.  The  suit 
was  removed  by  certiorari  into  the  Court  of  Exchequer. 
A  case  was  stated  which  set  forth  the  various  Acts  under 
which  the  Bristol  wad  Exeter  Railway,  together  with  all  its 
branches,  had  been  constructed.  Two  questions  were 
raised  in  the  court  below,  first,  whether  the  words,  "the 
railway,"  in  the  nineteenth  section  of  the  8  &  9  Fid. 
c.  civ.,  applied  to  the  whole  line  of  railway,  or  oidy  to  the 
particular  junction  and  branch  railway,  thereby  authorised 
to  be  made ;  and,  secondly,  whether  a  certain  chai^  made 
by  the  directors  was  or  was  not  a  reasonable  charge 
under  the  178th  section  of  the  company's  general  Act 
The  Court  of  Exchequer  held  that  the  words  did  mdade 
the  whole  line  of  railway,  and  that  the  charge  was  unequal 
and  unreasonable  (a).  The  case  was  taken  to  the  Ex- 
chequer Chamber,  where  the  judgment  was  unanimously 
affirmed  (i).  The  present  proceeding  in  error  was  then 
taken.  The  decision  in  this  House  affected  only  the  first 
of  these  questions. 

The  6  Will.  IV.  c.  xxxvi.  first  incorporated  the  company, 
giving  it  authority  to  make  a  railway  from  Bristol  to 
Exeter,  The  178th  section  authorised  the  directors  so  in- 
corporated to  provide  locomotive  engines,  &c.  to  convey 
upon  '^  the  said  railway,  and  also  along  and  upon  any  other 
railway  communicating  therewith,  all  such  passengers, 
cattle,  and  other  animals,  goods,  wares,  and  merchandise 
as  shall  be  offered  to  them  for  that  purpose,  and  to  make 
such  reasonable  charges  for  such  conveyance  as  they  may 
from  time  to  time  determine  upon."  Several  other  acts 
were  afterwards  passed  authorising  the  making  of  branch 


(a)  4  Hurl.  &  Nor.  33. 


{h)  Id.  831. 
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railway Sy  and  in  one  of  these,  1  VicL  cxxvi.,  s.  30,  was  the 
expression  that  the  rates,  tolls,  &c.  should  be  charged  after 
the  same  rate  "  throughout  the  whole  of  the  said  railway." 
That  clause  was  repealed  by  the  3  Vict,  c.  xlvii.,  and  otlier 
provisions  made.  Then  came  the  8  &  9  Vict  c.  civ.,  in- 
tituled **  An  Act  to  amend  the  Acts  relating  to  the  Bristol 
and  Exeter  Bailway,  and  to  authorise  the  formation  of  a 
junction  railway  and  several  branch  railways  connected 
with  the  same."  Section  3  declared  that  ^*  whereas  the 
railway  is  intended  to  be  carried/'  &c.,  and  section  19 
enacted  '^  that  it  shall  not  be  lawful  for  the  company  to 
charge  in  respect  of  the  several  articles,  matters,  and 
things  thereinafter  mentioned  conveyed  on  the  railway  any 
greater  sum,"  &c.  The  20th  section  spoke  of  "  every  pas- 
senger travelling  on  the  railway."  In  several  of  the  other 
sections  there  was  express  reference  to  '^  the  junction  rail- 
way  and  the  branch  railways ''  thereby  authorised  to  be 
constructed. 


1860. 

Bristol 
and 

EXBTBB 

Railway 
Company 

V. 

Gabton. 


The  Judges  were  summoned,  and  Lord  Chief  Baron 
Pollocky  Mr.  Justice  Wightman^  Mr.  Justice  Cromptoiij 
Mr.  Baron  Bramwelly  and  Mr.  Justice  Byles  attended. 


Mr.  O,  M.  Butt  and  Mr.  Serjeant  Kinglahe  for  the  Plain- 
tiffs in  error,  contended  that  the  words  "  the  railway  "  in  the 
19th  section  of  the  8  &  9  Vict.  c.  civ.,  only  referred  to  the 
branch  line  of  railway  authorised  by  that  Act  to  be  made, 
and  therefore  could  not  be  applied  to  restrict  charges  made 
in  respect  of  the  conveyance  of  goods  along  the  main  line  to 
which  that  Act  could  not  properly  be  taken  to  refer.  The 
words  **  the  railway  "  in  the  20th  section  must  receive  the 
same  meaning  as  the  same  words  in  the  third  section,  where 
it  was  impossible  to  doubt  that  they  referred  only  to  the 
branch  line  then  to  be  constructed. 
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Mr.  Collier  and  Mr.  Edling  for  the  Defendants  in  Error 
were  not  called  on. 

The  Lord  Chancellor  (Lord  Campbell) : 

Mj  Lords,  m  this  appeal  two  questions  are  raised ;  but  if 
the  Brst  question  is  determined  in  one  way^  the  second  does 
not  arise,  and,  consequently,  in  that  case  we  do  not  require 
the  opinion  of  the  learned  Judges  upon  that  Therefore  I 
think  the  more  convenient  course  will  be  that  we  should 
ask  the  opinion  of  the  Judges  upon  the  first  qnestioD) 
which  is  in  these  words,  ''Does  the  19th  section  of  tbe 
8  &  9  Vict,  c  civ.,  apply  to  the  carriage  of  goods  by 
the  Defendants  on  their  railway  between  Bristol  and 
Exeter?" 

This  question  was  agreed  to. 

The  Judges  withdrew  for  a  short  time,  and  on  their 
return — 


Tlie  Lord  Chief  Baron  said — 
My  Lords,  I  am  desired  by  my  learned  brethren  to  stale 
to  your  Lordships  that  we  are  imaniraously  of  opinion  that 
the  19th  section  of  the  8  &  9  Vict  c.  civ.  (local  and  per- 
sonal), applies  to  the  carriage  of  goods  by  the  Defendants 
on  their  railway,  between  Bristol  and  Exeter.  The  ex- 
pression "  the  railway,"  as  used  in  the  1 8th,  19th,  and  20th 
sections  of  that  Act,  in  our  judgment,  means  the  whole 
undertaking,  including  the  original  line,  the  branches,  and 
the  junction.  We  think  a  comparison  of  all  the  clauses 
plainly  leads  to  that  conclusion. 


The  Lord  Chancellor : 

My  Lords,  I  think  your  Lordships  will  agree  with  me  ^ 
considering  it  unnecessary  to  take  any  farther  time  to  con- 
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sider  this  question.  The  same  opinion  has  been  given 
unanimously  by  all  the  Judges  in  the  Court  of  Exchequer 
Chamber,  and  now  by  the  Judges  who  have  attended  here 
as  the  advisers  of  your  Lordships,  after  hearing  a  very  able 
argument  against  the  decision  of  the  Court  below.  Al- 
though we  certainly  are  by  no  means  bound  by  these 
unanimous  opinions,  I  must  say  that  here  I  entirely  concur 
in  them,  and  I  do  not  think  it  necessary  to  add  one  single 
word  to  what  has  been  said  by  the  learned  Judges,  but 
simply  to  move  that  the  judgment  of  the  Court  below  be 
affirmed. 
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Gabton. 


Lord  Cranwarih  and  Lord  Chelmsford  were  of  the  same 
opinion* 

Judgment  aflSrmed,  with  costs. 

Lords'  Journals,  7  June  1860. 


I860. 
July  6,  9. 

Purehoie, 
Fraud. 
Deed. 


WiLUAM  and  John  Harrison  (Paupers)  -  Appellants. 
Edward  Bird  Guest     -        -        -        -  Respondent. 

A  deed  which  inoorrectly  recites  the  coDBideration  of  a  contract  on 
which  a  conveyance  was  executed,  does  not  thereby  warrant  a  suit 
to  set  aside  the  contract,  but  only  to  reform  the  conveyance. 

Where  no  fiduciary  relation  exbts  between  two  parties  dealing  for   '^taiemeniof 
the  sale  and  purchase  of  an  estate,  mere  inadequacy  of  consideration  wwin«nrtio». 
or  irregularity  in  the  statement  of  it  in  the  deed  of  conveyance  is 
not  sufficient  to  impeach  the  contract. 

A.  was  the  posssssor  of  a  small  property  in  land.  B.,  a  neighbouring 
landowner,  had  formerly  offered  to  purchase  the  property,  but  his 
offer  had  been  refused.  A.  grew  old,  and  became  ill :  he  proposed 
8ome  arrangement ;  and  the  land  was  conveyed  to  B.  The  deed 
of  oonveyaooe  truly  recited  an  advance  of  money  to  pay  off  a 
mortgage  on  the  land,  and  then  it  recited  other  money  considera- 
TOL.  VIII.  L  L 
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1800.  tionSi    Instead  of  these  money  considerationa,  the  zeal  agnement 

Bakboom         ^^  ^^^^  ^.should  allow  A.  to  live  in  a  certain  cottage,  ooeapied 

9.  by  one  of  ^  's  tenants,  providing  him  there  a  bed  room  and  sitting 

GuxsT.  room  and  attendance,  and  supplying  him  with  food  from  B!% 

table.    This  deed  was  prepared  by  B/a  solicitor:  it  was  iwom 

in  evidence  that  A,  had  refused  to  have  another  solicitor  called 

n,  and  that  the  statements  of  the  latter  class  of  money  comiden- 

tions  in  the  deed  were  only  made  as  a  security  to  ^.  in  caae  tlM 

board  and  lodging,  &c  should  not  be  properly  pioTided.   In  a 

suit  by  persons  whom  many  years  before  he  had  made  his  deriMes 

to  set  aside  this  deed  of  conveyance : 

Held,  that  there  being  no  actual  fraud  proved  (though  it  wis 
charged),  the  irregularities  in  the  statements  contained  in  thfl 
deed  were  not  sufiScient  to  make  a  court  of  equity  set  saida  tlM 
transaction. 

Observations  on  the  framing  of  deeds  in  such  cases. 

John  Hunt^  a  man  in  a  humble  situation,  and  without 
education,  was  the  owner  of  a  small  copyhold  property, 
situated  at  BroadwaSy  in  the  county  of  Worcester^  consist- 
ing of  thirteen  acres  of  land,  and  having  a  small  house, 
stable,  and  shed  erected  thereon.     It  had  been  mortgaged 
in  1819,  to  secure  to  Mary  Ann,  the  wife  of  S.  B.  Butlfff 
the  repayment  of  a  principal  sum  of  300  i,  with  interest  at 
five  per  cent  per  annum.     In  1828  he  made  a  will,  de- 
vising the  property  to  the  two  Appellants.     Up  to  Sy- 
tember  1849  Hunt  had  lived  in  the  house  and  farmed  the 
land,  but  illness  having  then  rendered  him  incapable  of 
continuing  to  labour,  he  let  the  house  and  land  at  the  rent 
of  35  /.  a  year  to  one  Harper ,  with  whom  he  then  became 
a  lodger.    In  the  course  of  1853,  being  then  seventy-on^ 
years  of  age,  and  finding  himself  getting  worse,  and  r^ 
quiring  more  attention  than  he  could   receive  from  bia 
tenant,  he  made  an  offer  first  to  a  Mr.  Evtms,  and  afterward* 
to  the  Respondent,  a  man  of  fortune  in  that  pariah  and 
neighbourhood,  respecting  the  property.    The  offer,  in  sub- 
stance, was,  that  Hunt  should  be  installed  as  an  inmate  m 
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the  Yew  Tree  farmhouse^  occupied  by  Ballard,  a  tenant  of        IM). 
Guesfs,  and  should  have  his  lodging,  washing,  and  attend-      Habbison 
ance  there,  and  should  have  his  dinners  from  Mr.  Cruest^s       Gv'wn. 
table.     Some  years  before  that  time  the  Respondent  had 
offered  to  purchase  this  property  from  JTtcn^  but  JTun^, 
who  was  then  working  it,  declined  to  sell,  and  no  farther 
negotiations  took  place  between  them  till  this  offer  in  July 
1853. 

The  Appellants  in  their  bill  alleged,  in  substance,  that 
the  Respondent  urged  Hunt  to  go  and  live  at  the  house  of 
one  Ballard,  a  tenant  of  the  Respondent,  and  promised  to 
support  Hunt  there,  to  pay  off  the  mortgage  debt,  and  take 
the  security  of  the  copyhold  estate  for  that  debt  and  for 
what  should  be  advanced  for  the  maintenance  of  Hunt ; 
that  Hunt  consented  to  this  arrangement,  and  was  on  the 
30th  September  removed  to  Balkard^s  house ;  that  on  the 
same  day  the  mortgage  debt  of  300  /.  (together  with  6 1.  6$. 
for  interest  then  due,  and  7  /.  10  s.  for  six  months'  interest 
in  advance)  was  paid  off;  that  on  the  6th  October  follow- 
ing the  mortgagees  were  called  on  to  execute,  and  did  exe- 
cute, as  parties  vnth  Hunt,  the  deed  by  which  the  property 
was  conveyed  to  the  Respondent.  That  deed  recited  the 
payment  of  313  2.  16  «.  to  the  mortgagees,  and  that  Hunt 
had  contracted  to  assign  the  property  to  the  Respondent 
upon  such  payment,  and  upon  his  entering  into  the  covenants 
thereinafter  contained,  '^  for  the  lodging,  maintenance,  and 
support  of  the  said  John  Hunt  during  his  life.''  It  then 
alleged  the  assignment  by  the  mortgagees,  and  witnessed 
that,  in  consideration  of  the  payment  of  the  farther  sum  of 
10  L  by  Gueit  to  Hunt,  and  of  the  covenants  to  be  per- 
formed by  Guest,  Hunt  assigned  to  Guest.  It  then  set 
forth  the  covenants  in  these  terms,  that  "  he.  Guest,  shall 
and  will  henceforth  from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  natural  life  of  the  said  John 

L  L  2 
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1800.  Hunt,  provide  the  said  John  Hunt  with  good,  soffident, 
Harrison  and  suitable  meat,  drink,  board,  and  lodging,  and  the 
Gu^.  washing  of  his  clothes,  and  bedding,  and  attendance.  And, 
moreover,  that  in  case  the  said  £.  B.  Guest  shall  at  any 
time  hereafter  neglect  or  refuse  to  provide  the  said  John 
Hunt  with  sufficient  and  suitable  meat,  drink,  board,  lodg- 
ing, washing,  and  attendance,  then  and  in  such  case  the 
said  E.  B.  Guest  shall  and  will  pay  or  aUow  unto  the  said 
John  Hunt  the  sum  of  12  «•  per  week  in  lieu  of  providing 
him  the  said  John  Hunt  with  meat,  drink,  board,  lodging, 
washing,  and  attendance  as  aforesaid."  There  was  then 
a  proviso  that  Guest  was  not  bound  to  supply  Hunt  with 
'^  medicine  or  any  other  extra  attendance  in  the  case  of 
sickness,  or  with  wine  or  spirits,"  nor  to  be  **  liable  for 
funeral  expenses."  The  bill  alleged  that  in  these  trans- 
actions Hunt  was  entirely  without  professional  advice; 
that  the  deed  was  not  read  over  or  explained,  to  him,  and 
that  he  was  charged  9  ^  18  s.  4  cf.  for  costs,  as  if  he  had 
been  a  mortgagor  and  not  a  vendor,  and  that  the  business 
was  hurried  over  with  extraordinary  haste,  and  no  abstract 
of  title  prepared  as  was  usual  in  the  purchase  of  landed 
property,  but  that  Guests  in  his  eagerness  to  get  possession 
of  the  title-deeds,  never  inspected  them,  but  paid  off  the 
mortgage  at  once.  The  bill  also  alleged,  that  at  the  time 
of  executing  the  indentures.  Hunt  did  not  know  nor  under- 
stand that  he  was  selling  the  estate ;  that  the  Defendant 
asserted  that  he  was  to  give  600  L  as  the  consideration  for 
the  estate,  100  Z,  of  which  (after  payment  of  the  mortgage) 
were  to  be  paid  to  Hunt  in  money,  and  the  surplus  re- 
tained to  answer  the  covenant  as  to  board  and  lodgings 
but  that  the  100  L  never  were  paid  to  Huntf  and  that  he 
never  received  any  other  consideration  for  the  indenture 
than  maintenance  and  lodging  for  a  few  weeks,  and  that 
the  property,  at  the  date  of  tlie  indenture,  was  of  the  fcU 
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value  of  700  L    The  bill,  after  alleging  that  the  Defendant        I860, 
had  taken  possession  of  certain  personal  property  of  Hunt,     Harruon 
prayed  that  the  indenture  of  the  6th  October  1853  might       guwt. 
be  declared  null  and  void,  or  only  stand  as  a  security  for 
the  advances  made  by  Ouest  to  Hunt,  and  that  accounts 
might  be  directed,  and  for  farther  relief. 

The  Defendant,  by  his  answer,  as  to  the  imputed  haste 
said,  that  Sunt  pressed  for  the  immediate  execution  of 
the  arrangement,  as  he  was  very  uncomfortable  where  he 
then  was;  that  the  Defendant's  own  offer  had  been  to 
purchase  the  estate  out-and-out ;  that  that  was  refused  by 
Htantj  who  was  urgent  about  his  own  personal  comforts 
being  provided  for,  and  who  insisted  upon  the  arrangement 
as  to  board  and  lodging,  &c.  The  Defendant  admitted  that 
HwU  was  without  professional  advice,  but  alleged  that  be 
had  been  recommended  to  have  a  solicitor  of  bis  own,  which 
he  declined.  The  Defendant  denied  all  fraud,  or  that 
he  himself  had  hurried  or  pressed  on  the  arrangement :  he 
denied  that  he  had  ever  said  that  Hunt  was  to  have  100  /. 
in  money,  or  that  Hunt  had  been  charged  with  anything 
but  what  ¥ras  usually  paid  by  vendors,  and  he  declared 
that  Hunt  well  knew  he  was  parting  with  the  estate*  He 
alleged,  as  the  fact,  that  he  was  '^  to  give  600  /.  as  the 
consideration  for  the  estate;  and  that  after  paying  off  the 
300  L  mortgage,  the  surplus  of  the  said  sum  of  600  L  was 
to  be  retained  by  me  to  answer  the  covenant  in  the  bill 
mentioned ;"  and  he  alleged  that  the  said  John  Hunt,  up 
to  the  time  of  his  death,  was  fully  lodged  and  maintained 
according  to  the  terms  of  the  arrangement.  Evidence  was 
taken  in  the  cause,  and  there  was  a  great  deal  of  con- 
flicting testimony  as  to  the  state  of  Hunt's  mental  facul- 
ties. The  cause  was  heard  before  Vice-Chancellor  Kin- 
dersley,  who  pronounced  a  decree  declaring  the  indenture  ' 
of  the  6th  October  fraudulent  and  void  as  an  absolute  con- 

L  l3 
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I860.  veyance,  but  directed  it  to  stand  as  a  security  for  the 
Harrison  amount  advanced  by  the  Defendant  in  satisfaction  of  the 
Gijsn.  mortgage,  with  interest;  and  accounts  were  directed. 
The  case  was  taken,  by  appeal,  before  the  Lord  Chan- 
cellor, Lord  Cranwarthy  who,  in  May  1855,  reversed  the 
decree  of  the  Vtce^ChanceUor,  expressing  his  opinion 
'^  that  there  was  np  fiduciary  character  whaterer  existing 
between  the  vendor  and  the  purchaser  (a)."  This  appetl 
was  then  brought 

Mr.  Shapter  and  Mr.   Hindmarch  (Mr.  Stcanitos, 
jun«,  with  them)  for  the  Appellants  (i) : 

This  case  is  one  in  which  equity  will  interfere  to  set 
aside  a  bargain  obtained  by  undue  influence.  It  is  not 
necessary  that  for  such  a  purpose  there  should  have  been 
actual  fraud,  though,  if  it  was  so,  there  are  circamstanoei 
in  this  case  which  certainly  bear  that  character.  Thus,  for 
instance,  the  allegation  in  the  deed  of  the  paymoit  of  10  L 
is  altogether  a  fiction.  It  is  so  alleged  in  the  bill ;  it  is  so 
admitted  in  the  answer.  Hunt,  no  doubt,  wanted  to  pro- 
vide for  his  own  comfort,  but  not  by  the  sale  of  his 
estate;  he  had  more  than  once  refiised  to  part  vnth  it 
What  he  desired  was,  that  it  should  stand  as  a  security 
for  the  payment  of  the  money  required  to  secure  him  the 
comforts  he.  sought  in  his  declining  life.  Hunt  had  no 
solicitor.  Carles,  who  was  ^  solicitor,  and  had  acted  in 
that  capacity  for  Guest,  was  introduced  by  Guest  to  HimL 
Corks  had  sworn  that  he  read  over  and  explained  the 
deed  to  Hunt ;  but  when  his  afiSdavit  came  to  be  examined, 
it  appeared  that  he  had  only  occupied  himself  from  twenty 

(a)  6  De  G.  M.  &  Gord.  424, 438. 

(J>)  There  was  a  question  of  fact  raised  on  the  evidence,  whether 
Hunt  was  in  fnll  possession  of  his  mental  faculties,  as  to  which  their 
Lordships  expressed  a  clear  opinion  that  he  was. 
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minutes  to  half  an  hour  in  this  labour.     The  mere  reading         1800. 
of  the  deed  would  iuUy  have  occupied  that  time  and  left     Harrisoh 
not  a  moment  for  explanation ;  and  this  deed  too  was  one       Gukbt, 
of  a  complicated  nature,  that  even  a  lawyer  would  not 
have  understood  on  merely  once  hearing  it  read,  or  even 
once  reading  it     Again,  there  was  a  charge  which  the 
Defendant  had  taken  on  himself,  of  money  found  in  Hunt^s 
possession,  and  this  was  attempted  to  be  discharged  by 
a  pretended  payment  made  after  HutU^b  death,  and  that 
receipt  was  ante-dated,  so  as  to  make  up  the  account  as  of 
things  paid  in  Hunt's  lifetime.    These  tilings  show,  be- 
yond doubt,  that  the  two  parties  were  dealing  on  unequal 
terms  with  each  other. 

The  rules  applicable  to  a  case  of  this  kind  are  clear. 
The  purchaser  of  a  reversion,  for  instance,  must  show  that 
he  gave  full  value  for  it.  Wood  v.  Abrey  (c) ;  and  it  was 
there  especially  put  forward  as  a  ground  of  objection  to 
the  bargain  that  the  parties  had  not  been  dealing  on  equal 
terms.  The  onus  of  showing  that  the  dealing  was  fair 
is  on  the  person  sustaining  the  transaction,  Maitland  v. 
Irving  {d) ;  Archer  v.  Hudson  (e).  These  were  cases  of 
strangers.  There  is  no  rule  declaring  that,  except  where 
fiduciary  relations  exist  between  the  pai-ties,  equity  will 
not  interfere  to  question  the  transaction.  In  Billage  v. 
Soutftee  (/),  Vice-Chancellor  Wigram  said,  "  The  juris- 
diction is  founded  on  the  principle  of  correcting  abuses  of 
confidence ;  and  I  shall  have  no  hesitation  in  saying  it 
ought  to  be  applied,  whatever  may  be  the  nature  of  the 
confidence  reposed,  or  the  relation  of  the  parties  between 
whom  it  has  subsisted  ;"  and  he  applied  that  principle  to 
restrain  the  circulation  of  a  promissory  note  obtained  by  a 
medical  man  fi-om  his  patient;   and  in  SaUer  v.  Brad- 

(c)  3  Mad.  417.  («)  7  Beav.  551. 

{d)  15  Sim.  437.  (/)  QHare,  534, 540. 
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1800.        shaw  (g\  the  Master  of  the  Rolls  carried  the  principle  to 

Harbuon     the  extent  of  setting  aside  the  purchase  of  a  revenioQ 

GoEST.       ^^^  years  after  the  purchase  ^ras  effected,  and  one  year 

after  the  vendor  had  come  into  possession,  upon  eridenoe 

that  ftill  value  had  not  been  given  for  it 

[The  Lord  Chancellor:  But  this  is  not  the  case  of  the 
purchase  of  a  reversion.] 

The  principle  applicable  here  is  the  same. 

The  statements  in  the  instrument  of  transfer  were  im- 
true,  and  where  that  is  the  case,  the  party  daiminga 
benefit  under  such  an  instrument  has  been  held  bound 
to  show  that  the  circumstances  were  in  fact  fair,  fFatti* 
Grove  (A),  Bowen  v.  Kirvoan  (i) ;  and  in  Aheame  v.  Hogan{j) 
it  was  declared  that  there  must  be  a  clear  statement  of 
the  transaction  on  the  face  of  the  deed  itself;  Gibson  ▼. 
Russell  (A),  is  to  the  same  effect. 

[The  Lord  Chancellor :  Did  these  cases  decide  that  if 
two  competent  parties  concur  in  stating  a  consideratioD 
untruly,  the  deed  is  to  be  set  aside  ?] 

Not  quite  so ;  but  that  is  to  be  taken  into  consideration 
in  estimating  the  fairness  of  the  transaction.  In  Lawlef  ▼• 
Hooper  (/)  there  was  on  the  final  execution  of  the  deed 
a  variation  of  the  original  terms,  and  Lord  Hardwxk 
would  not  allow  that  to  be  acted  on,  saying  that  it  was 
inequitable,  and  "  infected  the  whole  case ;"  and  in  Ewu 
V.  Llewellyn  (wi),  a  conveyance  obtained  from  persons 
uninformed  as  to  their  rights  was  set  aside,  thongh  there 
was  no  actual  fraud  or  imposition.  Wilde  v.  Gihson{^) 
does  not  apply  to  this  case,  for  there  the  fraud  was  vor 

(p)  26  Beav.  161 .  (/)  3  Atk.  278,  281. 

(A)  2  Sch.  &  Lef.  492, 602.  (w)  1  Cox,  333 ;  2  Bpo.  Cb.  C. 

(«)  1  Lloyd  &  G.  47.  160. 

( j)  Drury,  310, 326.  («)  1  H.  L.  Cas.  005. 

H)  2yo.&CoLC.C.104. 
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puted  to  the  principal,  whereas,  in  fact,  if  there  had  been        1800. 
any,  which  did  not  at  all  appear,  it  was  that  of  the  agent      Harruon 

(Lord  Cranworth :  If  fraud  is  alleged,  you  must   dis-       Guwt. 
tinctly  make  it  out) 

If  fraud  is  alleged,  though  not  completely  proved,  but 
where  circumstances  of  un&imess  are  shown,  equity  is  not 
restrained  by  the  mere  formal  allegation  of  fraud,  but  will 
give  the  proper  relief,  Archbold  v.  The  Commissioners  of 
Charitable  Bequests  in  Ireland  (o).  In  Espey  v.  Lahe  (p), 
a  yoimg  lady,  only  then  in  her  22d  year,  signed  a  pro- 
missory note  as  surety  for  her  stepfather,  in  whose  house 
she  was  then  living ;  the  Court  restrained  the  payee  from 
putting  in  execution  a  judgment  obtained  upon  it  And 
in  so  doing  declared  that  it  would  not  refuse  that  equitable 
relief  merely  because  the  Plaintiff  had  superadded  to  the 
circumstances  which  would  entitle  him  to  relief,  a  charge 
of  fraud  which  was  not  established.  Baiter  v.  Bradley  (jq) 
shows  that  the  bill  need  not  to  be  rested  on  fraud  alone, 
and  Billage  v.  Southee  (r),  and  Hunter  v.  Atkins  {s)  show 
that  failure  in  the  charge  of  fraud  will  not  affect  the  right 
to  relief  on  the  other  equities ;  and  in  Willis  v.  Childe  {t), 
where  there  was  a  complaint  of  the  corrupt  exercise  of 
a  trust  power,  though  the  Vice  Chancellor  thought  that  the 
charge  of  corruption  had  wholly  failed,  he  gave  relief  on 
the  ground  that  the  power  had  been  unduly  exercised. 

Mr.  Bailey  and  Mr.  Glasse  (Mr.  EUlerton  was  with 
them)  for  the  Respondent 

The  contract  ajud  the  instrument  to  carry  it  into  effect 
must  alone  be  considered.    The  statement  as  to  the  money 

'   (o)  2  H.  L.  Cas.  440.     See  (9)7I>eG.M.&Gord.607,627. 

Curson  v.  Belioorthyy  3  H.  L.  Cas.  (r)  9  Hare,  634. 

742.  («)  3  Myl.  &  Keen,  113. 

(p)  10  Hare,  260.  (0  13  Beav.  117. 
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1860.  consideration  is  wholly  immaterial.  It  became  so  when 
Harbisox  the  purchase  of  the  estate  was  not  to  be  effected  by  money, 
GuLt  ^^^  ^y  s^PP^yi^g  Sunt  with  the  comforts  of  life.  If  the 
statement  in  the  deed  is  wrong,  that  might  be  a  groond  to 
rectify  it,  but  not  to  set  aside  the  contract,  for  HuiU  had 
the  benefit  of  the  real  consideration  for  the  purchase;  he 
had  the  comforts  of  life  supplied  to  him  in  the  way  he  de- 
sired. There  was  no  inadequacy  of  consideration  here  in 
the  making  of  the  contract,  though  by  the  death  otSwU 
at  a  period  earlier  than  was  anticipated,  the  bargain  be- 
came profitable  for  the  Respondent 

For  the  purpose  of  maintaining  such  a  suit  as  this  there 
must  be  a  fiduciary  confidence.    There  was  none  here. 

As  to  the  cases,  Watt  v.  Grave  (u)  was  an  instance  of 
abuse  of  the  fiduciary  character.  Leases  and  agreements 
for  leases  were  obtained  by  an  agent  from  Jiis  principalf 
who  reposed  confidence  in  him ;  the  agent  abused  tliat 
confidence  for  his  own  advantage.  An  impeached  deed 
cannot  of  course  be  supported  by  consideratioiut  whoDy 
different  fi:om  those  which  were  stated  in  it ;  but  that  ivas 
not  the  case  here,  the  money  payments  being  only  stated 
as  measurements  of  the  comforts  which  were  to  be 
supplied  to  Hunt,  and  which  were  supplied  to  him.  JEocMt 
V.  Llewellyn  (r)  was  a  case  where  a  great  superiority  had 
been  obtained  by  one  party  coming  on  the  other  by  sorprisey 
and  taking  advantage  of  his  pressing  necessities.  There 
had  been  in  that  case  no  previous  negotiations,  but  the 
whole  thing  was  hurried  on,  and  no  time  allowed  for  advice 
or  explanation.  There  was  no  fraud  here.  The  evidence 
showed  that  Hunt  knew  how  to  make  a  bargain ;  he  secured 
what  he  desired ;  the  conditions  on  which  the  property 
was  sold  were  duly  performed ;  he  never  complained,  but 

(t#)  2  Sch.  &  Lef.  492.  (t)  1  Cox,  333  ;  2  Bro.  Ch.  C  15«. 
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was  always  satisfied ;  he  is  now  dead,  and  the  Court  is  18^* 

called  on  to  interfere  for  persons  who  had  no  direct  interest,  Harrison 

and  whom  be  never  thought  of  when  he  was  considering  his  Grar. 
own  comforts. 

Mr.  Shapter  replied. 

The  Lord  Chancellor  (Lord  Campbell)  : 

My  Lords,  this  case  has  been  argued  very  zealously 
Bmd  very  ably ;  but  having  listened  to  that  ailment,  I  am 
dearly  of  opinion  that  your  Lordships  ought  to  affirm  the 
judgment  of  the  Court  below.  The  bill  is  filed  for  the 
purpose  of  setting  aside  a  conveyance,  on  the  ground  of 
fraud,  on  the  part  of  Mr.  Guest.  It  is  alleged  that  he 
induced  Mr.  Hunt,  the  owner  of  the  property  to  which  the 
conveyance  relates,  to  believe  that  the  property  was  merely 
to  be  mortgaged  as  a  security  for  money  that  was  to  be 
laid  out  by  Mr.  Ouest  in  repayment  of  a  mortgage  then 
esisting  upon  the  property,  and  in  providing  for  Hunt  for 
the  rest  of  his  life ;  so  that  Hunt  was  cheated  out  of  his 
estate  by  being  induced  to  sign  an  absolute  conveyance  of 
it.  Now,  that  is  not  in  the  slightest  degree  proved,  nor 
lo  I  find  any  ground  for  imputing  any  fraud  of  any  sort  to 
Mr.  Guest. 

I  think  that  the  conveyance  was  improperly  fituned,  and 
[  censure  that.  Mr.  Guest  is  punished  by  this  suit  for 
baving  resorted  to  that  artifice,  because  it  is  quite  clear 
diat  he  wished  that  the  conveyance  should  not  disclose 
the  real  transaction;  he  thought  that  it  would  have  a 
better  appearance  when  the  title  came  afterwards  to  be 
examined  if  this  pecuniary  consideration  appeared.  But 
siting  that  aside,  which  I  must  condemn,  I  see  nothing 
n  his  conduct  ia  the  slightest  degree  to  be  blamed. 

The  offer  came  in  the  first  instance  firom  Hunt  to  him. 
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ireo.  Instead  of  its  being  snapped  at  by  Mr.  Guest^  he  goes  to 
Hakruox  Scarborough^  and  tells  Hunt  that  he  had  better  take  time 
Gran.  ^  consider  it.  It  was  finally  agreed  between  thenii  and  I 
think  quite  deliberately;  it  was  what  Hvnt  was  determined 
upon ;  he  would  not  sell  this  property,  but  he  wished  to 
enter  into  an  engagement  whereby,  during  his  life,  he  should 
be  sure  of  a  comfortable  maintenance.  He  first  of  ill 
enters  into  negotiation  with  Evans  for  that  purpose ;  that 
goes  ofiT,  and  then  he  comes  and  asks  Mr.  Guest,  who  seren 
years  before  had  expressed  a  wish  to  get  possession  of 
this  property,  and  this  bargain  was  entered  into,  HwU 
being  at  the  time,  accorduig  to  the  evidence,  perfectly  un- 
impaired in  his  fiusulties.  It  is  quite  dear  that  there  wu  a 
bargain.  Hunt  over  and  over  again  stated  to  various  people 
what  the  bargain  was ;  that  in  eonsideration  of  the  oon* 
veyance  of  this  copyhold  land  to  Mr.  Guest  he  was  to 
have  a  parlour  in  the  Yew  Tree  Farm,  and  to  be  fed  fifom 
the  table  of  Mr.  Guest,  and  that  bargain  being  so  entered 
into,  it  was  carried  into  effect ;  he  was  transferred  to  Yew 
Tree  Farm,  and  he  was  fed  in  a  manner  entirely  to  his 
satisfaction. 

Then,  that  being  so,  if  the  conveyance  had  truly  stated 
what  had  taken  place,  there  would  not  have  been  the 
smallest  colour  for  setting  it  aside ;  but,  as  it  stands,  it 
represents  the  transaction  in  a  manner  very  much  to  be 
lamented,  and  to  those  who  did  not  know  what  the  real 
transaction  was,  it  was  an  excuse  for  an  attempt  to  set 
aside  the  conveyance,  although  I  cannot  help  wondering 
that  this  specific  charge  of  firaud  should  have  been  madei 
of  which  there  is  not  the  slightest  evidence,  and  that,  after 
the  answer  had  been  given  in,  it  should  stiU  have  been 
persevered  in.  If  this  was  the  genuine,  bond  fide  bargain 
entered  into  between  Hunt  and  Guest,  any  difiereoce  '^ 
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the  statement  of  the  transaction  as  to  the  nature  of  the        I860, 
agreement  would  not  be  a  ground  for  setting  aside  the     Harrison 
conveyancei  though  it  would  be  a  groimd  for  a  bill  to       Gcbbt. 
reform  it     But  this  is  not  a  bill  to  reform  it ;  this  is  a 
bill  to  set  it  aside,  and  it  seems  to  me  that  there  is  no 
sufficient  ground  for  setting  it  aside.    I  must,  therefore, 
advise  your  Lordships  to  dismiss  this  appeal,  and  affirm 
the  decree. 

Lord  Brougham : 

My  Lords,  I  entirely  agree  withf  my  noble  and  learned 
&iend  in  his  view  of  the  case  in  all  its  parts ;  and  I  should 
not  say  one  word,  except  to  express  my  very  great  appro- 
Ittdon  of  the  zeal  with  which  this  poor  man's  cause  has 
been  supported  at  your  Lordships'  bar,  and  I  state  this 
only  to  express  my  opinion,  from  long  experience,  un- 
mying  in  that  respect,  that  this  is  not  an  exception  that 
Mr.  SAapter  has  made  to  the  ordinary  course  of  our  pro- 
fession, but  that  he  has  followed  the  constant  course  of 
tte  profession  in  dealing  with  all  such  pauper  cases. 

Lord  fFensleydale : 

My  Lords,  I  entirely  agree  with  the  opinion  of  my 
noUe  and  learned  friend  on  the  woolsack ;  I  concur  en- 
tirely in  all  the  observations  that  he  has  made  upon  this 
case;  I  do  not  feel  the  least  doubt  about  it  There  is  no 
Ctte  of  fraud  made  out^  nor  is  there  any  fiduciary  relation 
established  between  Mr.  Guest  and  Hunt,  so  as  to  entitle 
Bmu  to  particular  care  and  attention.  He  was  a  man 
perfectly  free  to  enter  into  the  contract,  perfectly  in  pos- 
session of  his  faculties,  according  to  the  weight  of  evi- 
dence,  and  he  was  dealt  with  perfectly  fairly  upon  the 
occasion.    The  error  which  has  been  alluded  to  in  the 
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I860.         mode  of  framing  the  conveyance,  I  think,  is  not  to  be 
Harrison      attributed  to  fraud,  though  it  would  have  been  a  good 
GuBRT.        ground  for  reforming  the  deed  if  that  had  been  sought  by 
the  bill. 

Lord  Cranworth: 

My  Lords,  I  will  only  say  that  I  see  no  reason  what- 
ever to  depart  from  the  observations  that  I  made  when 
the  case  was  before  me  in  the  Court  of  Chancery.  The 
only  observation  I  would  now  add  is  this,  that  I  think  thk 
case  may  afford  a  useful  wammg  to  persons  in  framing 
deeds,  because  it  strikes  me,  as  it  did  when  the  case  fint 
came  before  me,  that  if  the  exact  truth  had  been  toU, 
nobody  would  have  dreamed  of  there  being  fraud  in  die 
case.  It  is  only  because  the  parties  (whether  it  was  Mr. 
Quest  or  Mr.  CorleSy  I  know  not,  but  the  parties  between 
them),  thought  to  make  the  matter  clear,  or  to  clendi  it 
by  stating  something  that  is  untrue,  that  all  this  unfortu- 
nate litigation  has  arisen. 

The  Lord  Chancellor: — ^The  Appellants  being  paapos, 
we  can  say  nothing  about  costs. 

Decree  aflirmed,  and  appeal  dismissed. 

Lords'  Journals,  9  July  1860. 
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1860. 


Thomas  Baker       ....    Appellant. 

John  Leb  and  others        ...    Respondents. 

May  15,21. 
A  school  WB8  foanded  in  the  reign  of  Ed,  VI.  at  Uminster^  and  the       July  19. 

tnwt  declared  was,  first,  for  the  teaching  of  ^^  Literature  and  —7 

Grodljr  learning,"  and  as  it  was  elsewhere  expressed,'"  Godly  learn-       SlS^* 
ing  and  knowledge."    The  deed  then  went  on  to  direct  that  if,     lJu^^Sm** 
upon  taking  the  acconnts  in  Octcber  of  each  year,  there  should      Dissenter. 
be,  after  providing  for  this  purpose,  any  surplus,  then,  the  trust,        TVvUse. 
secondly,    was  for  the  mending  and  repairing  the   highways,  CmU* 

bridges,  and  watercourses  of  the  parish.  When  the  trustees  were 
reduced  to  four,  they  were  to  make  up  the  number  to  twenty,  by 
appointing  ^  other  honest  persons  of  the  said  parish  of  liminster.** 
For  a  period  of  166  years,  Dissenters  had  been  admitted  with 
Churchmen  to  the  management  of  the  trust.  The  Master  of  the 
ReUs  held  that  Dissenters,  as  such,-  were  not  excluded  from  being 
appointed  trustees.  The  Lords  Justices  reversed  that  decision,  and 
declared  that  Dissenters  ought  not  to  be  appointed.  On  appeal, 
the  Lords  being  equally  divided,  the  order  of  the  Lords  Justkes 
was  affirmed. 

The  costs  of  the  appeal  were  ordered  to  come  out  of  the  fund. 


In  1649  two  persons,  named  Humphrey  Wdbrond  and 
Henry  Grenfylde^  were  the  holders  of  certain  long  terms 
of  years,  originally  created  by  the  Abbot  and  Convent  of 
Machelney,  in  certain  lands  at  Ilminsterj  in  the  county  of 
Somerset. 

On  the  18th  May  1549,  an  indenture  was  executed  be- 
tween Walrond  and  Grenfylde  of  the  one  part,  and  John 
Balche  and  several  other  persons  on  the  other  part,  by 
which  it  was  recited,  that  the  said  parties  of  the  first  part 
*^  tendering  the  virtuous  education  of  youth  in  literature 
and  Oodly  learning,  whereby  the  same  youth  so  brought 
up  should  the  better  know  their  duty  to  God  as  to  the 
King'»  Majesty,  and  for  divers  other  Godly  and  honest 
reasons  them  specially  moving,  assigned  all  their  estate. 
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1860.        interest,  and  term  of  years"  unto  Balche  and  the  others, 
Bakkr       ^o  the  following  uses :  First,  that  Balche  and  the  others 
*•  shall,  at  the  feast  of  St  Michael,  "  by  their  discretion,  or 

by  the  discretion  of  the  more  part  of  them,  provide 
and  get  one  honest  and  discreet  person,  of  good  beha- 
viour, name,  fame,  conversation,  and  condition,  to  be 
a  schoolmaster  (who  shall  freely  instruct,  teach,  induce, 
and  bring  up,  as  well  in  all  Godly  learning  and  knowledge 
as  in  other  manner  of  learning,  all  such  children  and  youdi 
as  shall  be  brought  to  him,  to  the  same  intent  and  purpoee^ 
according  to  the  tender  wit  and  capacities  of  such  youth 
and  young  children)  as  the  same  schoolmaster  from  time 
to  time  shall  think  meet  and  convenient,  and  to  provide 
the  schoolmaster  a  house,  and,  if  need  be,  to  put  him  away, 
and  appoint  another";  and  on  the  first  Sunday  in  0^ 
tober  of  each  year  the  majority  should  appoint  a  bailiff  to 
receive  the  rents,  &c. ;  and  with  the  issues,  Sec  shall  rqitir 
the  houses  on  the  premises,  to  pay  the  salary  to  the  school- 
master, and  to  the  landlord  the  rent  reserved  on  the  leases, 
and  take  the  accounts^  and  put  by  the  money  '^  to  be  be- 
stowed for  the  discharge  of  the  King's  silver,  and  for  the 
mending  and  repairing  the  highways,  bridges,  watercourses, 
and  conduits  of  water,  wherewith  the  inhabitants  of  the 
said  parish  of  Ilminster  are  or  shall  be  charged  or  charge- 
able, as  far  as  the  said  sums  of  money  will  extend  ta" 
And  if  the  grantees  should  die, ''  so  that  there  remain  but 
four  of  them  on  life,  then  that  the  said  four  persons  tfaeo 
being  on  life,  shall  give,  grant,  and  set  over  their  righ^ 
tide,  and  term  of  years  then  enduring,  to  as  many  other 
honest  persons  of  the  said  parish  of  Ilminster,  to  the  num- 
ber of  twenty,  as  shall  be  by  the  said  grantees  then  oq 
living  thought  most  convenient  to  the  uses,  intents,  and 
purposes  afore  rehearsed/'  These  original  terms  of  yevs 
expired,  but  in  the  meantime  the  different  trustees  had, 
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after  providing  for  the  school,  highways,  &c.  with  the  funds         ^860. 
purchased  other  property,  which,  by  deeds,  dated  in  1607,        Baker 
1610,  1663,  1666,  1681,  and  1696,  were  conveyed  in  the  ^bb. 

same  terms  to  certain  persons  of  the  parish  of  Ilmiaster, 
for  the  purposes  of  the  trust 

A  school  had  been  maintained  at  Ihninster  ever  since 
the  foundation.  In  the  management  of  the  school,  no  ex« 
elusion  on  account  of  religious  opinions  on  the  part  of  the 
pupils  or  their  parents  had  been  directly  imposed.  Wri- 
ting was  taught  from  the  year  1677,  and  all  other  teaching 
usual  in  English  education  for  the  poor  and  middle  classes. 
Branch  schools,  consisting  of  commercial  and  dame  schools, 
had  been  maintained  by  the  trustees  and  the  original  and 
auxiliary  schools  had  been  open  to  children  of  all  religious 
denominations.  No  religious  test  had  been  applied  to  the 
teachers.  The  highways,  &c.  had  been  repaired  out  of  the 
charity  funds,  so  that  for  upwards  of  thirty  years  no  high- 
way-rate had  been  made  in  the  town.  The  new  trustees 
had  never  been  selected  exclusively  from  the  members  of  the 
Church  of  England^  or  from  any  particular  religious  denomi- 
nation, and  there  was  evidence  that,  for  the  last  160  years, 
there  had  always  been  Dissenters  among  the  trustees. 

In  the  year  1867  the  number  of  the  trustees  was  reduced 
to  seven.  Instead  of  waiting  till  there  were  only  four  trus- 
tees,  when  a  new  appointment  could  have  been  made  by 
the  sole  authority  of  these  four  so  remaining,  an  appli- 
cation was  made  to  Chancery  to  sanction  the  appointment 
of  new  trustees.  Before  the  order  was  made,  two  other 
tnfetees  died.  The  names  of  fifteen  inhabitants  of  Ilmin- 
ster,  all  Protestants,  and  all  very  respectable  men,  were 
proposed,  but  an  objection  was  made  to  three  of  them,  as 
being  Dissenters.  The  Master  of  the  Rolls  overruled  the 
objection,  and  declared  "  that  persons  dissenting  from  the 
doctrines  of  the  Church  of  England  are  eligible  to  be  ap- 

VOL-  VIII.  M  M 
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1800.         pointed  trustees  of  the  charity."    An  appeal  was  brought 
Bakbb       against  his  Honour's  order,  and  on  the  25th  May  1858  tk 

Lee.  Lords  Justices  directed  that  it  should  be  varied,  by  omit- 
ting these  words,  and,  it  appearing  that  three  of  the  per- 
sons named  to  succeed  as  trustees,  were  not  members  of 
the  Church  of  Enfflatid,  it  was  directed  '^  that  the  order  be 
farther  varied,  by  omitting  their  names."  And  it  was  or- 
dered that  "  three  new  trustees  of  the  said  charity,  beiDg 
members  of  the  Church  of  Englandy  be  appointed  "  (a). 
The  present  appeal  was  then  brought 

Mr.  Baker,  for  the  Appellant : 

The  words** godly  learning'*  imply  nothing  that  can  ex- 
clude dissenters  from  taking  part  in  the  management  of  tiu 
schooL  In AUornq/'Generalv.  Hartley  {b).  Lord £!Ubii held 
that  the  words  **  pious  and  godly  "  had  not  any  particolir 
reference  to  religion,  but  that  the  uses  must  be  snch  as  were 
pious  and  godly  within  the  meaning  of  the  instmmeit 
That  rule  of  construction,  applied  here,  will  ezdode  aoj 
restriction  of  the  choice  of  masters  to  the  memben  of  a 
particular  creed ;  and  these  general  words  were  no  doQU 
used  to  shut  out  the  possibility  of  such  a  question  as  k 
now  raised.  Luther  employed  those  words  in  a  uniTonl 
sense  in  1627,  and  the  probability  is^  that  those  wiw 
founded  this  school  were  Bible  meeting  peofile,  and  used 
the  words  in  the  same  unrestricted  sense.  In  Orotbyt 
History  of  the  English  Baptists,  it  is  said  there  is  no 
danger  to  the  godly  except  from  wealth,  which  brii^ 
danger  to  all ;  in  which  phrase  certainly  there  is  do  k- 
striction  as  to  sect  So  far,  therefore,  as  can  be  judged 
from  the  use  of  these  words,  about  the  time  of  the  foun- 
dation of  this  school,  all  pious  persons  were  included  withia 

(a)  2  De  G.  &  Jo.  544.  (b)  2  Joe.  &  Wal.  36a 
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them.  The  law  knows  no  distinction  between  Churchman  1660. 
and  dissenter.  All  parishioners  have  a  right  to  seats  in  Barer 
the  Churchy  all  may  be  buried  in  the  churchyard,  and  all  ^^ 
may  be  compelled  to  be  churchwardens ;  nor  is  there  any 
rule  of  law  which  Supplies  a  test  to  distinguish  them. 
The  Court  of  Chancery  cannot  be  bound  by  supposed 
rules,  which  are  contrary  to  the  spirit  of  the  Legislature. 
It  was  not  so  bound  in  The  Jttorney  General  v.  The  Bishop 
of  Worcester  {c)  where  the  school  was  for  the  benefit  of 
the  inhabitants  generally,  and  though  the  masters  were 
required  to  be  churchmen,  the  scheme  was  reformed,  so  as 
to  admit  the  children  of  dissenters.  Rugby  school,  and  many 
others  have  been  the  subject  of  Acts  of  Parliament.  The 
Rugby  Act,  54  Geo.  III.  c.  cxxxi,  does  not  mention  any  par* 
ticular  religious  persuasion,  but,  like  this  deed,  speaks  of 
'*  honest  persons  in  the  parish  of  Rugby '^  The  Mercer's 
Company  in  like  manner  does  not  exclude  dissenters  from  its 
trusts.  The  deed  of  the  Free  Grammar  School  at  Man- 
chester, only  speaks  of ''  honest  inhabitants,'^  without  any  re- 
ference to  sects.  Christ's  Hospital,  founded  like  this  school 
ID  the  reign  of  Ed.  VI.,  has  no  such  rule  of  exclusion. 
The  Mayor  and  Common  Council  of  London  are  its 
trustees,  and  many  of  them  are  dissenters.  So  in  Henley 
School  the  Mayor,  Recorder,  and  seven  of  the  justices 
are  trustees;  all  of  them  may  be  dissenters.  Bradford 
school  is  another  instance  of  the  same  kind. 

By  the  7  &  8  Victt,  c.  45,  deeds  of  this  kind  are  to  be 
construed  as  if  they  were  in  force  at  tlie  time  of  the  foun- 
dation of  the  charity.  Then  as  dissenters  here  have  always 
had  a  share  in  the  management,  they  must  continue  to 
have  it ;  contemporaneous  usage  is  decisive.  This  is  not 
a  grammar  school,  that  is,  not  a  school  where  greek  and 
latin  are  especially  taught   as  being    supposed   to  be  a 

(c)  9  Hare,  328. 
M  M  2 
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1860.        necessary  preparation    for  holy  orders.     Cox*s  case  ((f). 
Bakbb        In  the  Attorney- Oeneral  y.  Calvert  {e)  relating  to  the  Had- 

1^^^  leiffh  charity  school,  which  was  founded  by  a  will,  dated 
in  1497,  the  Master  of  the  Rolls  said,  that  in  the  absence 
of  particular  directions  the  Court  w6\ild  not  presume  that 
a  particular  religious  creed  was  required  in  a  secular  educa- 
tion, and  would  not  prevent  all  denominations  of  ChristiaDS 
from  obtaining  instruction.  In  Shore  v.  Wilson  {f)  evidence 
was  admitted  as  to  the  religious  parties  which  existed  at  the 
time  of  creating  the  charity.  Such  evidence  here  would 
establish  that,  from  the  first,  dissenters  who  were  "honest 
men  "  of  the  town  had  always  been  admitted  to  be  trustees 
of  the  charity.  In  like  manner  in  The  Attorney-General  v. 
The  Haberdashers  Company  (g)  though  the  rules  required 
the  scholars  to  attend  Church,  and  there  receive  religious 
instruction,  it  was  held  that  the  school  was  not  a  church 
school,  and  that  dissenters'  children  could  not  be  compelled 
to  attend  church.  From  M  the  deeds  in  this  case  it  is  clear 
that  the  interests  of  the  general  parishioners,  and  not  of 
any  particular  class  of  them,  were  the  great  subject  of 
consideration.  There  was  no  distinction  made  as  to  the 
duties  to  be  performed,  or  as  to  the  persons  who  were  to 
perform  them.  The  conveyances  have  been  to  the  parish- 
ioners, and  on  the  last  appointment  of  new  trustees,  in  1836, 
the  property  was  conveyed,  as  it  always  had  been,  without 
reference  to  the  religious  opinions  of  individual  trustees. 

[Lord  Wensleydale:  The  founder  put  no  restriction  on 
what  was  to  be  laid  out  in  "  godly  learning,"  so  that  the 
whole  fund  might  have  been  applied  in  that  manner.] 

He  never  intended  to  exclude  any  honest  person  from 
the  management  of  the  charity  to  whatever  purpose  its 
funds  were  to  be  applied.  All  honest  persons  were  to  be 
trustees,  and  to  exclude  dissenters  is  to  stigmatise  thena 

{d)  1  P.  Wms.  29.  (/ )  9  Clark  &  F.  355. 

(e)  23  Beav.  248.  }j)  19  Beav.  385. 
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I  not  "  honest,"  as  unfit  to  exercise  the  powers  of  trustees,  1860. 

ad  consequently  as  undeserving  to  come  within  the  de-  Bj^kk 

:ription  of  honest  persons  intended  by  the  deed.  ,^*_ 


Mr.  Roundell  Palmer  and   Mr.  Baggallayy   for  the 
Respondent : 

There  is  no  intention  to  stigmatise  dissenters,  nor  does 
leir  exclusion  from  the  trust  have  that  effect.  It  is  con- 
mded  that  they  afe  unfit  to  be  trustees  of  this,  which  is  a 
hurch  school,  as  churchmen  would  be  unfit  to  be  trustees 
f  a  dissenters'  school  The  trustees  must  be  such  persons 
3  ought  to  be  appointed  with  regard  to  the  special  objects 
f  the  charity. 

The  first  question  is,  whether  the  instruction  to  be  given 
y  this  charity  is  instruction  according  to  the  principles  of 
be  Established  Church  ?  If  so,  there  is  an  end  of  this 
ppeaL  The  object  here  is  to  teach  •*  godly  learning," 
nd  the  trustees  are  to  appoint  the  schoolmaster,  who  is  to 
3ach  it.  Those  words  meant,  at  the  time  of  the  foundation, 
nd  must  mean  now,  such  religious  learning  as  was  then 
stablished  by  the  law  of  the  country.  As  to  the  secular 
•urpose  of  the  trust,  the  churchman  and  the  dissenter  would 
tand  on  equal  ground  ;  but  for  the  purpose  of  superintend- 
ag  the  religious  education,  the  dissenter  is  excluded. 

\^ITieLord  Chancellor:  Then,  there  being  20  trustees,  if 
•ne  chosen  is  a  dissenter,  must  he  be  removed  ?] 

There  is  no  question  of  removal  here,  but  only  of  ap- 
K>intment. 

[  The  Lord  Chancellor :  But  that^  must  be  an  element  in 
tur  consideration. 

[Lord  Chelmsford:  It  might  be  a  diflScult  question  ;  as, 
or  instance,  if  a  man  was  a  churchman  when  he  was  ap- 
>ointed,  but  afterwards  became  a  dissenter.] 

It  is  not  necessary  for  the  Appellant's  argument  here, 

M  M  3 
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I860.        but  otherwise  it  is  submitted  that  such  a  {lerson  must  be 
Bakkb       removed  ;  there  must  be  uniformity  of  qualification  in  tk 
j^'  trustees^  even  though  there  is  a  subsidiary  purpose,  such  as 

exists  here,  in  the  trust  If  any  dissenters  were  admitted, 
all  could  be.  If  a  UnitHrian  dissenter  can  be  admitted  under 
these  general  words,  so  can  a  Roman  Catholic.  The  expres- 
sion ^'  godly  learning"  clearly  means  that  which  was  then 
taught  in  the  Established  Church.  The  case  of  The  Kixj 
V.  Ihe  Archbishop  of  York  (A)  illustrates  this  point.  Th»e 
the  opinion  of  Lord  Keeper  Wright  (founded  on  a  case  in 
the  Yecur  Book,  1 1  Hen.  IV.  p.  47),  uttered  in  Cox's  case  (i). 
''  That  the  keeping  of  schools  is,  by  the  old  laws  of  Eif' 
landy  of  ecclesiastical  cognisance,"  is  expressly  adopted  Ij 
Lord  Kenyon^  and  a  return  to  a  mandamus,  to  the  efiect 
that  the  person  applying  for  it  would  not  submit  himself  to 
be  examined  as  to  his  sufficiency  in  learning,  that  is^  in 
church  learning,  was  lield  to  be  good.  So,  in  Caudreifi 
case  (j)y  those  who  would  not  attend  the  service  of  the 
Church  of  England  were  treated  as  persons  not  to  be  en- 
trusted with  a  power,  a  view  of  the  matter  which  had  been 
previously  adopted  by  the  2  &  3  Ed.  VI.,  by  which  not 
any  performance  of  religious  worship  was  alloweiij  excqpt 
in  accordance  with  the  prayer-book.  The  1  Eiiz.^  c.  2, 
s.  14,  confirmed  the  previous  Act  of  Edward  VI.  c  1,  for 
uniformity.  In  1558  there  was  a  canon  to  the  same  effect 
The  23  Eliz.y  c.  1,  in  which  there  was  a  penalty  on  any  one 
keeping  a  schoolmaster  who  did  not  attend  church,  and 
the  1  Jac.  I.,  c.  4,  followed  up  the  same  principle  of  legis- 
lation. The  13  &  ^^fi^'  IL  c.  4,  restricted  persons  from 
teaching  as  schoolmasters  without  a  license  firom  tbe 
Ordinary,  and  in  Anne's  reign  there  was  strong  legisla- 
tion against  any  school  which  was  not  of  the  Established 

(h)  6  Tenn.  Rep.  490«  (j)  5  Co.  Rep.  xxxv.  a. 

(t)  lP.Wms.32. 
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Church.    So  that  it  is  perfectly  plain  that  education  would         ^J^* 
not  then  have  been  given  in  any  form  except  that  of  the       Baker 
church  established  by  the  State  :  that,  however,  was  per-         Leb. 
fectly  compatible  witli  the  admission  into  the  school  of  the 
children  of  dissenters.     The  Chtlmsfnrd  Grammar  School 
case  (A).     The  Atiomey-General  v.  Mansfield  (/),  and  The 
Attorney-General  v.  ChrUichurch  (m),  sustain  the  same 
doctrine. 

It  is  of  no  importance  that  this  was  not  a  grammar  school 
in  the  strict  sense  of  that  expression;  it  was  a  school  for 
the  teaching  of  **  godly  learning,''  which  at  that  time  meant 
religious  Instruction,  according  to  the  doctrines  of  the 
Church  of  England.  • 

Contemporaneous  usage  cannot  be  set  up  here,  for  that 
which  is  now  spoken  of  as  such  did  not  begin  till  long 
after  the  Revolution  and  the  passing  of  the  Toleration  Act 
The  Norwich  Charities  case  (n)  sftows  that  dissenters  can 
only  be  properly  admitted  to  be  trustees  where  there  is  no 
religious  teaching  of  the  kind  directed  here.  They  were 
admitted  there  because  the  foimdation  was  for  industrial 
schools  alone. 

In  this  case  the  Master  of  the  Rolls  admitted  that  all  the 
trustees  must  be  members  of  the  Church  of  England,  if  the 
trust  was  confined  to  the  purpose  of  the  school.  That  ad- 
mission surrenders  the  whole  case,  and  his  judgment  in 
the  Stafford  Char'ties  case  (o)  is  still  more  strong  to  the 
same  effect  The  Attorney-  General  v.  Calvert  (p)  is  not 
in  point  here,  for  the  charitable  object  there  was  sustenance 
of  the  decayed  poor ;  but  even  that  case  required  a  con- 
formity to  forms,  the  non-observance  of  which  would  have 
been  a  bar  to  the  claim  for  participation  in  the  benefits  of 

(ir)  1  Kay  &  John.  643.  (»)  2  Myl.  &  Cr.276. 

(0  2  Rus8. 52G.  (o)  26  Beav.  28. 

(m)  Jac.  474.  (p)  23  Beav.  248. 

M  M  4 
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1860.        the  charity.     The  intention  of  the  founder,  which  must,  if 
Baker       not  unlawful,  govern  everything,  is  here  clearly  expressed; 
Lee         niere  usage,  which  may  have  been  the  result  of  negli- 
gence, cannot  over-rule  it 

Mr.  Baker,  in  reply : 

Not  for  one  only,  but  for  all  the  purposes  of  this  chari- 
table trust,  dissenters  are  eligible.  In  point  of  law,  dis- 
senters are,  if  not  excommimicated,  members  of  the  Church 
of  England,  and  the  law  does  not  take  notice  of  them  as 
distinct  from  churchmen,  and  therefore  the  distinction  now 
insisted  on  cannot  be  enforced,  nor  these  persons,  admitted 
to  be  eligible  in  all  other  respects,  excluded. 


July  19. 


The  Lord  Chancellor: 

My  Lords,  in  this  case  I  do  not  think  that  there  is  any 
weight  in  the  arguments  chiefly  relied  upon  by  the  learned 
counsel  for  the  Appellant,  in  contending  for  a  reversal  of 
the  order  of  the  Lords  Justices  appealed  against. 

I  am  clearly  of  opinion,  that  the  school  in  question 
ought  to  be  considered  a  Church  of  England  school, 
although  it  was  founded  in  March  1548  after  the  repeal  by 

1  Ed.  VL,  c.  1 2,  of  the  six  Acts,  and  the  other  laws  of 
Hen.  VIII.,  making  any  differences  from  his  dogmas  in  re- 
ligion capital   offences,  and   before  the  passing  of  the 

2  &  3  Ed,  VI.,  C.1,  '*  for  uniformity  of  service,  and  admi- 
nistration of  sacraments  throughout  the  realm."  At  the 
foundation  of  this  school,  the  Church  of  England  was  in 
existence  as  a  Protestant  Church,  and  its  identity  from 
that  time  to  the  present  cannot  be  questioned,  whatever 
changes  may  haVe  since  been  made  in  its  discipline  by  die 
united  action  of  Parliament  and  convocation. 

It  seems  quite  clear  to  me  that  religion  was  to  be  taught 
in  this  school,  and  that  this  was  to  be  the  Protestant  Rdi- 
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gion  as  then  established.  By  the  .deed  of  settlement,  the  I860. 
trustees  are  required  '^  to  provide  and  get  one  honest  and  Bxksb 
discreet  person,  of  good  behaviour,  name,  fame,  conversa-  j^^ 
tion,and  condition  to  be  a  schoolmaster,  which  shall  freely 
instruct,  teach,  induce,  and  bring  up  as  well  in  all  Godly 
leamwg  and  knowledge  as  in  other  manner  of  learning,  all 
such  children  and  youth  as  shall  be  brought  to  him  to  the 
same  intent  and  purpose.''  A  power  is  then  conferred  on 
the  trustees  to  remove  the  schoolmaster,  giving  him  a 
quarter's  warning,  and  to  elect  another  in  his  stead  '^  to  do 
as  the  other  schoolmaster  should  do."  There  was  only  to 
be  one  schoolmaster,  who  was  to  instruct  all  the  children 
in  all  Godly  learning  and  knowledge.  There  can  be  no 
doubt  that  religion  was  to  be  taught  in  this  school;  and 
what  other  religion  could  have  been  intended,  except  the 
religion  of  the  Church  of  England  ? 

Mr.  Baker^s  next  position  was  that  Courts  of  Justice 
cannot  recognise  any  distinction  between  members  of  the 
Church  of  England  and  Dissenters,  and  that  all  the  in- 
habitants of  the '  parish  are  to  be  deemed  members  of  the 
Church  o{  England.  Prima  facie,  they  have  all  a  right  to 
*'  seat  and  sepulture  "  in  the  church  and  churchyard,  but 
nonconformists,  as  a  class  having  serious  disabilities  and 
some  privileges,  have  long  been  recognised  in  Acts  of  Par- 
liament and  in  judicial  proceedings.  The  distinction  is 
reasoned  upon  by  both  sides  in  this  suit^  and  the  three 
gentlemen  whose  appointment  as  trustees  of  the  charity  is 
in  controversy  are  admitted  not  to  be  members  of  the 
Church  of  England. 

Nor  can  I  agree  with  Mr.  Baker,  that  assuming  this  to 
be  a  Church  of  England  school,  and  that  a  distinction  may 
be  made  in  the  appointment  of  trustees  between  inhabi- 
tants of  the  parish  who  are  members  of  the  Church  of 
England  and  others  who  are  not,  still  that  there  would  be 
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1860.         no  objection  to  all  the  twenty  trastees  being  Dissenters  or 
Bakeb        Roman  Catholics.     The  school  being  an  essential  part  of 
T  *•  the  charity,  I  think  there  should  be  such  a  choice  of  trus- 

tees as  to  create  a  reasonable  certainty  that  the  tenets  of 
the  Church  of  ^England  shall  be  taught  in  the  school ;  and 
this  object,  I  think,  can  only  be  attained  by  a  considerable 
majority  of  the  trustees  who  are  to  choose,  superintend, 
and  dismiss  the  schoolmaster,  being  members  of  the  Church 
of  England. 

Finally,  I  must  protest  against  Mr.  Baker's  oft  repeated 
saying  that  to  hold  that  Dissenters  ought  not*  to  be 
appointed  trustees  of  a  Church  of  England  school,  is  casting 
a  stigma  on  the  whole  body  of  Dissenters.  Suppose  that 
there  were  (as  there  may  now  be)  a  school  endowed  in 
England,  the  deed  of  foundation  requiring  that  the  reli- 
gious tenets  of  the  Unitarians  shall  be  taught  in  the 
school,  surely  there  would  be  no  stigma  cast  upon  thoee 
who  approve  of  the  whole  Athanasian  creed,  if  it  werehdd 
that  they  ought  not  to  be  appointed  the  trustees  of  such  t 
school. 

Nevertheless,  when  I  look  to  the  nature  and  history  of 
this  Ilminster  charity,  I  am  of  opinion  that  the  Lords 
Justices  were  not  right  when  they  reversed  the  order  of  the 
Master  of  the  Rolls,  allowing  John  Rutter,  Thomas  Lang 
and  Malachi  Blake  Collins,  reconunended,  along  with  twdte 
others,  by  the  existing  trustees,  to  be  appointed  trustees  of 
the  charity,  the  sole  ground  of  the  decision  of  the  Lords  Jus- 
tices being  that  these  three  gentlemen  are  not  members  of 
the  Church  of  England,  although  the  existing  trustees  who 
recommended  them,  and  the  Master  of  the  Bolls  who 
appointed  them,  thought  that  they  were  the  fittest  persoos 
to  be  appointed.  If  the  circumstance  of  not  being  a  masr 
ber  of  the  Church  of  England  is  of  itself  an  absolute 
disqualification  for  being  a  trustee  of  this  charity,  inso- 
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nuch  that  a  person  who,  when  appointed,  was  not  a  mem-        I860. 
>er  of  the  Church  of  Eng^andy  or  a  person  who  since  his       Bakbb 
ippointment  has  ceased  to  be  so,  ought  to  be  removed  from         j]^ 
he  trusteeship,  then  (but  in  my  opinion  not  otherwise)  the 
)rder  of  the  Master  of  the  Rolls  was  properly  reversed. 

In  considering  this  question,  we  must  ascertain  what  are 
;he  objects  of  the  founders  of  the  charity  which  the  trus- 
ses are  to  carry  into  effect.  By  the  deed  of  18th  May 
1849  there  is  a  conveyance  of  the  property  to  trustees  **  to 
be  intents,  uses,  and  purposes,  and  upon  the  conditions 
lerein  set  forth."  The  first  direction  to  the  trustees  is  to 
)royide  a  schoolmaster  Tor  teaching  the  children  in  the 
nanner  1  have  stated ;  then  to  elect  a  bailiff  to  gather, 
*eceiye,  and  levy  all  the  issues  and  profits  of  the  premises, 
who  is  to  keep  the  school-house  in  repair,  to  pay  the 
ichoolmaster's  salary,  to  account  for  the  residue,  and  to 
wy  all  the  monies  in  his  hands  into  a  convenient  coffer, 
jirith  four  locks  and  Tour  keys  set  in  such  convenient  and 
5ure  place  at  the  discretion  of  the  trustees,  "to  be  be- 
stowed for  the  discharge  of  King's  silvers,  and  for  the 
nending  and  repairing  the  highways,  bridges,  water- 
iourses,  and  conducts  of  water,  wherewith  the  inhabitants 
)f  the  said  parish  of  I/minster  are  or  shall  be  charged  or 
Jiargeable,  as  far  as  the  said  sums  of  money  will  extend 
hereto. " 

There  are  two  charitable  purposes.  The  school  is  men- 
ioned  first;  but  the  second  charity  is  not  ancillary  to 
the  first,  and  is  wholly  independent  and  separate  from  it. 
rhere  might  have  been  a  contemplation  by  the  founders 
that  there  would  be  as  great  a  portion  of  the  rents  and  pro- 
mts of  the  land  to  go  to  the  repair  of  the  roads  and  bridges 
n  this  extensive  parish,  as  for  the  maintenance  of  the 
school.  I  do  not  find  any  words  in  the  deed  of  foundation, 
as   Lord  Justice  Turner  supposes,  by  which  "  education 
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1860.         and  learning  are  declared  "  to  be  the  principal  purpose  of 
Baker       the  charity. 

Lb^  The  proportions  applied  to  the  one  charity  and  the  other 

in  early  times  do  not  appear,  but  it  stands  uncontradicted 
that  '*  in  consequence  of  the  application  of  the  said  surplus 
income  in  the  repairs  of  the  said  highways  and  bridges, 
there  has  not  been  any  highway  rate  made  or  levied  in  the 
several  tythings  of  Uminster  church,  llminster  Tower  and 
Winterkay,  in  which  the  town  of  llminster  is  situated, 
during  the  last  thirty  years. 

It  is  most  important  for  all  the  inhabitants  of  the  ptr 
rish,  of  whatever  religious  persuasion,  that  this  latter 
charity  should  be  properly  administered,  both  as  to  the 
collection  and  the  expenditure  of  the  fund ;  and  such  was 
the  view  of  the  founders. 

Immediately  after  creating  the  second  charity,  ihey  thus 
proceed :  ''  And  farthermore  to  the  intent  that  the  deeds 
of  charity  aforesaid  *'  (clearly  including  the  repair  of  high' 
ways  and  bridges)  *'  may  have  their  continuance,''  the  trus- 
tees when  reduced  to  four,  are  directed  to  convey  "teas 
many  honest  persons  of  the  said  parish  of  llminster  to  the 
number  of  twenty,  as  shall  be  by  the  said  grantees  thought 
most  convenient  to  the  uses,  intents,  and  purposes  afore 
rehearsed." 

The  only  qualification  which  the  founders  require  for  the 
trustees  is  that  they  be  "  honest  persons  of  the  parish  of 
llminster "  who  are  deemed  the  fittest  by  the  survivii^ 
trustees. 

There  seems  in  practice  always,  very  properly,  to  have 
been  a  considerable  majority  of  the  trustees  members  of 
the  Church  of  England,  But  there  having  long  been  » 
large  proportion  of  the  population  of  the  parish  belonging 
to  Dissenting  persuasions,  the  surviving  trustees  appc*' 
from  time  to  time  for  more  than  a  century  and  a  balf  ^ 
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have  appointed  as  trustees  others  who  were  not  members         I860, 
of  the  Church  of  England,  such  as  from  their  station  and        Baker 
respectability  were  likely  to  conduct  the  afiairs  of  the         j^^^ 
charity  with  fairness  and  propriety. 

In  1859,  according  to  the  practice  which  had  so  long 
prevailed,  the  trustees,  being  reduced]to  the  number  of  five, 
nominated  fifteen  inhabitants  of  Ilminsier  whom  they  con- 
sidered the  fittest,  and  who  are  allowed  to  be  *'  honest 
persons  of  the  parish.'*  Of  these,  twelve  were  members  of 
the  Church  of  England,  and  three  were  Dissenters.  The 
only  objection  made  to  the  three  was  their  not  being  mem- 
bers of  the  Church  of  England.  The  Master  of  the  Rolls 
overruled  the  objection,  and  appointed  them.  Ought  the 
Lords  Justices  to  have  removed  them  from  the  list,  and 
order  three  others  to  be  substituted  who  are  members  of 
the  Church  of  England  ?  Only  upon  the  supposition  that 
if  twenty  members  of  the  Church  of  England  were  ap- 
pointed, and  one  of  them  were  to  cease  to  be  a  member 
of  the  Church  of  England,  he  must  be  removed  as  dis- 
qualified. 

If  there  be  any  discretion  to  be  exercised  as  to  the  re- 
moval, there  must  be  the  same  as  to  the  appointment. 

Who  can  say  that  the  objection  here  relied  upon  is  an 
absolute  disqualification,  like  a  conviction  for  felony  ?  If 
it  can  reasonably  be  urged  that  it  would  be  detrimental 
or  dangerous  to  the  interests  of  either  charity  that  three  of 
the  twenty  trustees  should  be  Dissenters,  although  both 
charities  had  so  long  flourished  with  such  an  admixture,  I 
admit  that  they  were  properly  removed  ;  but  I  think  they 
could  only  be  removed  on  the  ground  of  expediency  under 
the  particular  circumstances  of  each  case,  and  not  on  the 
^ound  of  absolute  and  universal  disqualification. 

Now,  can  it  be  said  that  it  would  be  against  the  will  of 
the  founders,  or  detrimental  to  the  interest  of  either  cha- 
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18B0.        rity,  that  there  should  be  one,  or  that  there  should  be 
Baker        three,  of  the  twenty  trustees,  not  members  of  the  Church 

j^^  of  England,  although    otherwise  unexceptionable?     As 

far  as  the  highways  and  bridges  are  concerned,  the  ob- 
jection must  be  untenable.  It  is  obviously  of  great  im- 
portance to  the  inhabitants  of  the  parish  that  the  iiud 
provided  for  the  repair  of  highways  and  bridges  should  be 
properly  collected  and  applied,  and  for  anything  that  ap- 
peared before  the  Lords  Justices,  the  three  gendemen 
whom  they  rejected  were  the  fittest,  and  perhaps  the  only 
fit  persons  in  the  parish  for  such  duties.  The  only  inquiry 
which  took  place  was  respecting  their  religious  belieC  It 
was  strongly  urged  at  the  bar,  that  although  a  Dissenter 
must  be  an  unfit  trustee  for  the  school,  a  Church  of  Eag- 
land  man  need  not  be  a  fit  trustee  for  the  highways  aud 
bridges.  But  for  anything  that  appeared  before  the  Lords 
Justices,  one  of  the  three  Dissenters  might  be  a  Macadam^ 
and  the  members  of  the  Church  of  England  willing  to 
accept  l^the  trusteeship,  although  intelligent  and  pious, 
might  all  be  wholly  ^unfit  to  superintend  the  repairs  of 
highways  and  bridges. 

Then,  with  regard  to  tlie  school,  there  being  seventea 
good  orthodox  Church  of  England  trustees,  where  would 
be  the-  peril  of  a  schoolmaster  not  properly  qualified  being 
appointed,  or  being  allowed  to  continue  in  the  situation  if 
he  misconducted  himself?  May  we  not  give  credit  to  the 
three  Dissenting  trustees,  that  they  would  have  the  good 
sense  and  the  good  taste  to  abstain  from  intermeddling 
with  such  matters?  And  still  more  may  we  not  give 
credit  to  the  seventeen  Church  of  England  trustees  that 
they  will  do  their  duty,  and  take  care  that  the  school  is 
properly  conducted  ? 

A  danger  has  been  pointed  out,  that  sixteen  of  the 
Church  of  England  trustees  m'ght  suddenly  die,  and  then 
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the  three  Dissenting  trustees  outvoting  the  one  remaining         I860. 
Church  of  England  trustee,  might  appoint  sixteen  Dissen-       Bakeb 
ters  to  fill  up  the  vacancies,  and  thus  convert  the  school         j^ 
into  a  Dissenters'  school.     But  we  are  not  to  anticipate 
the  happening  of  a  remote  possibility ;  and  if  such  an 
abuse  were  to  be  attempted,  the  Court  of  Chancery  would 
always  be  at  iiand  to  prevent  or  to  correct  it 

I  have  examined  all  the  authorities  referred  to,  but  do 
not  find  it  necessary  to  comment  upon  any  of  them.  By 
far  the  greater  numbers  cited  for  the  Respondents  only 
show  (what  I  do  not  doubt)  that  this  is  to  be  considered  a 
Church  of  England  school,  and  that  the  religion  of  the 
Church  of  England  ought  to  be  taught  in  it.  Speaking 
with  the  most  sincere  deference,  and  the  consciousness  that 
I  may  be  mistaken,  I  find  no  authority  for  what  is  laid 
down  by  Lord  Justice  Knight  Ihuce,  that  where  there  are 
two  distinct  charities,  such  as  those  established  by  the 
deed  of  1649,  under  one  set  of  trustees,  "every  trustee 
onght  to  be  a  member  of  the  Church  of  England.'^ 

Lord  Justice  Turner  says,  "  1  think  that  in  considering 
the  appointment  of  new  trustees,  we  are  bound  to  take  the 
charity  as  we  find  it  existing  when  the  appointment  is 
called  for ;  and  if  any  alteration  is  to  be  made  in  the  insti- 
tution, it  must  be  made  by  means  of  a  scheme  remodelling 
the  administration  of  the  charity."  With  great  submission, 
when  the  new  appointment  of  trustees  is  required  for  this 
charity,  we  find  it  a  charity  in  which  for  more  than  150 
years  some  trustees,  who  were  not  members  of  the  Church 
of  England,  have  been  appointed,  and  have  acted  to  the 
satisfaction  of  the  parish.  If  the  appointment  of  trustees 
is  matter  of  discretion  and  not  to  be  governed  by  any  rigid 
rule  of  law,  I  conceive  that  some  regard  may  be  had  to 
usasre,  and  that  it  seems  somewhat  harsh  to  alter  that 
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1860.        usage,  which  appears  to  have  worked  well,  and  to  have 
Baker       given  contentment  for  a  long  course  of  years. 
j^^^  I  am  desirous,  my  Lords,  that  this   case   should  be 

decided  according  to  established  law.  If  any  farther  in- 
dulgence should  be  given  to  Dissenters  than  can  now  be 
claimed  by  existing  law  with  respect  to  endowed  schools, 
it  can  only  properly  be  afforded  by  the  Legislature.  But 
after  great  deliberation,  I  am  of  opinion  that  the  order 
of  the  Master  of  the  Molb,  allowing  the  appointment  of 
these  three  trustees,  was  according  to  existing  law,  and  that 
the  order  of  the  Lords  Justices  reversing  that  order,  onght 
itself  to  be  reversed. 

Nevertheless,  my  Lords,  as  I  have  reason  to  believe 
that  two  of  the  four  Peers  who  heard  the  case  argued  at 
your  Lordships'  bar  are  of  a  contrary  opinion,  the  result 
will  be  an  affirmance  of  the  decree  appealed  against,  tbe 
question  to  be  put  according  to  the  Standing  Order  of  the 
House  being  "  ITiat  the  decree  be  reversed.**  Had  any 
important  question  of  law  been  involved,  I  should  have 
strongly  urged  a  second  argument  before  a  greater  number 
of  Peers,  instead  of  acting  on  the  maxim  which  guides 
this  House  upon  an  equality  of  votes,  "  semper  prmsumUv 
pro  negante.'*  But  as  this  appeal  depends  chiefly  on  the 
exercise  of  judicial  discretion,  and  the  opinion  that  maybe 
formed  of  the  comparative  importance,  in  the  eyes  of  tbe 
founders,  of  the  school  and  of  tbe  repair  of  the  highways 
and  bridges,  so  that  this  judgment  can  hardly  be  a  condo- 
sive  authority  in  any  future  case,  I  am  quite  contented  that 
the  decree  of  the  Master  of  the  Rolls  should  stand  reversed, 
although,  if  the  appeal  to  this  House  had  been  directly 
against  that  decree,  upon  an  equality  of  votes  it  must  have 
been  affirmed. 
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Lord  Cranworth:  J860. 

My  Lords^  the  question  for  the  House  to  decide  is,  Baker 
irhether  the  Lords  Justices  were  right  in  striking  out  from  l^ 
he  list  of  the  trustees,  approved  by  the  Master  of  the  Bolls, 
he  names  of  three  gentlemen  whom  he  had  approved, 
»at  who,  in  the  opinion  of  the  Lords  Justices,  ought  not  to 
»e  appointed,  on  the  ground  that  they  were  not  members 
fthe  Church  oi  England. 

Whenever  the  Court  of  Chancery  is  called  on  to  appoint 
rastees  of  a  charity,  its  duty  obviously  is,  to  select  those 
'ho  are  likely  best  to  discharge  the  duties  imposed  on 
lem  by  the  trust ;  and  where  the  trust  is  confined  to  the 
ttty  of  selecting  proper  persons  to  teach  or  expound  the 
^ctrines  of  the  Church  of  Englandy  or  to  instruct  children 
{  any  branches  of  learning  of  which  the  tenets  and  doc- 
ine  of  the  Church  of  England  are  necessarily  to  form 
irt,  and  to  apply  funds  for  the  promotion  of  that  object, 
can  hardly  be  doubted  that,  in  the  exercise  of  a  sound 
iscretion,  the  Court  will  take  care  that  none  but  members 
^  the  Church  of  England  shall  be  appointed  trustees. 
hey  will,  primd  facie,  be  the  persons  best  qualified  to 
dge  of  the  fitness  of  those  who  are  to  be  called  on  to  give 
e  necessary  instruction.  At  the  same  time,  I  know  of 
>  law  making  such  a  selection  imperative  on  the  Court ; 
id  I  desire  not  to  be  taken  to  assent,  without  farther 
gnment,  to  the  proposition  stated  at  the  bar,  that  in  such 
trust  as  I  have  suggested,  where  there  has  been  no  breach 
'  trust,  a  tnistee,  otherwise  unexceptionable,  can  be  re- 
oved  merely  because  he  has  ceased  to  be,  or  was  not  at 
e  time  of  his  appointment,  a  member  of  the  Church  of 
'ngland. 

The  principle  which,  in  such  a  trust  as  I  have  referred 
),  would  induce  the  Court  to  appoint  as  trustees  none 
ut  members  of  the  Church  of  England,  would   in  like 
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1060.         manner  guide  it  in   the   appointment   of  correspondmg 

Bakee       trusts,  established   for  the  benefit  of  any  religious  sect  or 

Lke.         denomination  of  Dissenters  from  the  Church  of  EngUnd, 

But  where  the  trust  embraces  other  objects  besides  those 
connected,  in  the  manner  I  have  mentioned,  with  the 
Church  of  England,  or  with  any  religious  sect  or  class 
dissenting  from  the  Church  of  England,  then  the  principle 
on  which  the  Court  proceeds  in  selecting  as  trustees  none 
but  members  of  the  Church  of  England,  or  of  the  religioQs 
sect  or  denomination  whose  principle  it  is  the  subject  of 
the  trust  to  enforce,  is  no  longer  applicable. 

Suppose,  for  instance,  to  put  an  extreme  cuse,  a  trust  it 
Berwick'On'Tweed,  or  any  other  town  on  the  Scotch  bor- 
der, for  the  instruction  of  English  children  in  classical 
learning  with  religious  instruction  according  to  the  Cluudi 
of  England,  and  if  the  funds  should  be  more  than  soft- 
cient  for  that  purpose,  then  the  surplus  to  be  employed  ia 
the  instruction  of  Scotch  children  in  classical  leamii^  with 
religious  instruction,  according  to  the  Assembly's  Cate- 
chism, it  could  hardly  be  contended  that  in^suchatnst 
none  ought  to  be  trustees  but  members  of  the  Church  of 
England,  more  especially  if,  in  fact,  there  had  long  beeaa 
substantial  surplus,  after  satisfying  the  first  trust;  and  the 
question  here  is,  whether  this  case  is  not  analogous  to  that 
which  I  have  put,  and  whether  the  Lords  Justices  did 
right  in  reversing  the  decision  of  the  Master  of  the  Bolb, 
when  he  held  that  the  trustees  ought  not  to  be,  or  need 
not  be,  exclusively  members  of  the  Church  of  England,  hj 
reason  of  there  being  objects  of  the  trust,  in  which  other 
persons,  besides  members  of  the  Church  of  England,  are 
interested.  I  do  not  think  that  they  did.  In  cases  of  this 
nature,  there  must  always  be  something  left  to  the  discre- 
tion of  the  Judge  in  the  application  of  the  rules  bearing 
on  the  subject    The  rule  appears  to  have  been  laid  down 
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correctly  by  the  Master  of  the  Rolls;  and  the  only  ques-  I860, 
don  isy  whether  the  trusts  beyond  those  for  the  school  Baker 
were  of  sufficient  importance  and  magnitude  to  make  their  ^^ 
existence  a  proper  element  to  be  taken  into  account  in  the 
ippointment  of  trustees :  I  think  they  were.  More  than  a 
Fourth  part  of  the  income  of  the  charity  arises  from  a  sum 
of  Consols,  accumulated  from  the  surplus  rents  remaining 
ifiter  providing  for  the  wants  of  the  school ;  and  it  appears 
by  the  affidavit  of  John  Bakery  filed  on  the  28th  oi  April 
I8585  that  the  surplus  income,  after  providing  for  the  claims 
>f  the  school,  has,  for  the  last  thirty  years,  been  sufficient 
to  relieve  the  inhabitants  of  Tlmimter  from  the  burthen  of 
X  highway  rate.  This  is  no  inconsiderable  benefit,  and  is 
sue  in  which  all  the  inhabitants.  Dissenters  as  well  as 
Churchmen,  are  interested.  If  this  had  been  the  only 
brust,  no  one  could  doubt  that  a  trustee  need  not  be  a 
Churchman.  And  I  cannot  think  it  was  unreasonable  to 
bold  that,  in  respect  of  this  trust  some  Dissenters  might 
properly  be  appointed.  The  dissenting  inhabitants  of  the 
town  might  well  consider  that  their  interests  required  the 
E^ipointment  of  some  of  their  own  body  to  take  care  that 
Etn  undue  portion  of  the  trust  funds  should  not  be  absorbed 
in  the  first  trust  It  was  argued  that  all  the  inhabitants. 
Churchmen  as  well  as  Dissenters,  were  interested  in  the 
trusts  of  the  surplus,  and  so  that  the  trustees,  even  though 
they  should  all  be  Churchmen,  would  have  an  interest  to 
protect  the  interests  of  Dissenters,  as  well  as  their  own. 
That  is  true ;  but  in  appointing  trustees  of  a  charity,  in 
which  all  classes  and  sects  are  interested,  I  do  not  think 
the  Court  would  be  exercising  a  sound  discretion  in  ap- 
pointii^  none  but  those  of  the  most  influential  class.  The 
object  of  the  Court  is  to  make  such  an  appointment  as 
shall  not  only  secure  a  due  and  impartial  administration  of 
the  trusts,  but  shall  also,  as  far  as  possible,  satisfy  all  per- 
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1860.        sons  concerned^  that  their  interests  are  duly  watched  and 

Baker        cared  for. 

Leb.  Suppose  that  this  charity,  instead  of  having  been  founded 

in  the  reign  of  King  Edward  VL,  had  been  founded  only  a 
century  ago,  and  that  the  trust  for  the  school  had  beeo 
expressly  confined  to  the  instruction  of  children  of  some 
dissenting  sect.  Baptists,  for  instance,  or  Independents, 
or  Quakers ;  if  the  Court,  on  being  called  on  to  appoint 
new  trustees,  had  approved  a  list  containing  three  or  four 
members  of  the  Church  of  England^  I  cannot  think  that 
the  discretion  so  exercised  could  properly  be  questioned  on 
a  rehearing  or  appeal.  With  this  view,  I  cannot  say  that 
T  am  satisfied  that  the  Master  of  the  Rolls  exercised  his 
discretion  unwisely^  or  that  the  course  he  took  was  such 
as  to  warrant  the  order  now  appealed  firom.  But,  for  the 
reasons  stated  by  the  Lord  Chancellor,  the  result  will  be 
that  the  decree  of  the  Lords  Justices  wiU  be  affirmed. 

Lord  Wensleydale  : 

My  Lords,  the  only  difficulty  in  this  case  arises  froa 
the  circumstance  that,  under  the  foundation  deed,  18  Jfcjf 
1649,  the  trustees  have  a  double  duty  to  perform — ^to  ap- 
point a  schoolmaster,  and  pay  his  salary,  and  keep  his 
house  in  repair,  and  to  expend  the  residue  of  the  issues  and 
profits  of  the  land  conveyed  to  them  in  repairing  the  high- 
ways, bridges,  watercourses,  and  conduits,  with  which  the 
inhabitants  of  the  parish  of  Ilminster  were  chargeable. 

If  their  duty  had  been  to  appoint  and  pay  a  school- 
master only,  and  repair  his  house,  the  Master  of  the  BolU 
and  the  Lords  Justices  would  not  have  diflfered  in  opinioa* 
They  would  have  agreed,  that  where  the  Court  had  a  dis- 
cretion to  appoint  fi-esh  trustees  for  the  management  of  a 
school  in  England^  where  the  intention  of  the  founder  was 
to  provide  for  the  religious  instruction  of  the  scholars,  it 
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must  be  taken  to  be,  primd  facie,  according  to  the  doctrines  I8^« 
of  the  Church  of  England^  and  that  the  trustees  to  be  ap-  Bakbk 
pointed,  in  the  full  exercise  of  the  discretion  vested  in  the  1,^^^ 
Court  of  Chancery  for  the  greater  certainty  of  obtaining 
that  object,  ought  to  be  members  of  that  church.  There 
were  several  previous  dicta  and  decisions  to  this  effect  I 
may  mention  the  Chelmsford  Grammar  School  case  {q) 
before  Vice  Chancellor  Woody  and  the  previous  authorities 
there  cited  In  this  case  the  deed  recites  the  wish  of  the 
founders,  for  the  virtuous  education  of  youths  in  literature 
and  Godly  learning,  whereby  they  should  be  brought  up 
the  better  to  know  their  duty  to  God  and  their  King ;  and 
it  directs  them  to  appoint  an  honest  and  discreet  person  to 
be  a  schoolmaster,  who  shall  freely  instruct,  teach,  induce^ 
and  bring  up  as  well  in  all  Godly  learning  and  knowledge, 
as  in  other  manner  of  learning,  all  such  children  and  youth 
as  should  be  brought  to  him.  There  is  no  doubt  they 
must  have  meant  religious  instruction  to  be  a  most  im- 
portant, if  not  the  primary  object  of  this  education,  and 
that  according  to  the  doctrines  of  the  Church  of  England, 
which  certainly  then  existed,  for  its  existence  must  be 
taken  to  date  from  its  final  separation  irom  Rome  {Short's 
History  of  the  Church  of  England,  section  201).  That  all 
its  doctrines  were  not  formally  settled  by  lawful  authority 
until  afterwards,  makes  no  difference  in  this  case.  The 
role  on  which  the  Courts  of  Equity  have  acted  requires 
that,  to  secure  an  education  for  the  children  according  to 
the  doctrines  of  the  Church  of  England,  the  master  must 
belong  to  that  church,  and  the  trustees  also  who  appoint 
him,  though  this  will  not  prevent  the  benefits  of  the  school 
from  being  extended  to  the  children  of  dissenters  according 
to  the  recent  Act  23  Vict.  c.  11.    The  only  question  here 

(q)  1  Kay  &  Jo.  543. 
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1^-        is,  what  description  of  persons  ought  to  be  appointed  as 
Bakrb       trustees.    On  this  part  of  the  case  I  conceive  there  is  do 

i4^*        doubt. 

But  the  diflSculty  arises  from  the  introduction  into  the 
deed  of  the  trust  to  apply  the  surplus  of  the  issues  and 
profits  to  the  repairs  of  the  highways^  &c.  in  the  pariflh. 
For  the  performance  of  this  part  of  the  trust.  Dissenters  are 
quite  as  fit  as  the  members  of  the  Church  of  ilnghai 
They  are  exactly  on  the  same  footing.  Religious  opinkxis 
form  no  part  of  the  qualification  of  a  trustee  for  laying  oat 
money  for  these  purposes.  Accordingly  the  Master  of  ike 
Rolls,  in  the  exercise  of  his  discretion,  thinking  that  the 
surplus  might  be  considerable,  and  that  the  application  of 
it  did  not  form  an  insignificant  part  of  the  duties  of  the 
trustees,  appointed  some  dissenting  trustees.  The  Lords 
Justices  thought  that  the  objects  of  the  charity  not  con- 
nected with  education  were  secondary  and  subordinate, 
and  that  the  primary  object  was  to  be  attended  ta 

We  are  not  informed  what  precise  part  of  the  sorplos 
was  at  the  time  of  the  execution  of  the  deed,  or  is  now, 
available  to  the  second  purpose  mentioned  in  the  deed,  so 
as  to  judge  of  its  relative  importance ;  but,  looking  at  the 
terms  of  the  deed,  and  the  recitals,  I  think  it  dear  that 
education  in  Godly  and  other  learning  was  its  principal 
object ;  and  in  order  to  carry  that  object  into  efiect,  thoee 
who  were  fitted  to  execute  the  duties  of  trustees  connected 
with  education,  namely,  members  of  the  Church  of  England, 
and  equally  fit  to  discharge  the  other  duties  unconnectel 
with  it,  are  the  proper  persons  to  be  appointed.    The  esse 
differs  from  that  supposed  by  my  noble  and  learned  firienA 
opposite,  of  the  foundation  of  a  school  at  Berwickron'Tweti 
on  the  principles  of  the  Church  of  England,  and  the  sar* 
plus,  if  any,  to  be  devoted  to  education  on  the  principles  of 
the  Church  of  Scotland,  where  members  of  the  Church 
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of  England  would  be  the  proper  persons  for  the  former        IBGO. 
purposes  for  administering  the  former  part  of  the  trust,       Bakbr 
and  improper  for  managing  the  latter  part     Here  members         j^^^^ 
of  the  Church  of  England  are  the  best  trustees  for  one 
trust,  and  equally  good  for  both  trusts.     I  think,  therefore, 
that  the  Lords  Justices  have  exercised  a  proper  discretion 
in  the  appointment  they  have  made. 

It  is  said  that  the  members  of  the  Church  of  England, 
if  exclusively  appointed,  might  be  disposed  to  expend  more 
money  on  education,  and  so  unduly  diminish  the  sum 
applicable  to  the  repairs  of  highways.  But  that  cannot 
be  said  with  any  degree  of  certainty.  It  would  depend 
on  the  peculiar  character  and  feeling  of  the  trustees,  and 
must  be  a  matter  of  accident,  and  would  be  very  difficult 
for  any  Court  to  ascertain  before  hand  in  making  those 
appointments,  as  to  which  it  must  necessarily  act  upon 
some  general  principle.  In  the  ordinary  course  of  things, 
the  members  of  the  Church  of  England  must  be  assumed  to 
have  an  equal  interest  in  carrying  into  effisct  both  the  objects 
of  the  trusts.  On  the  other  hand,  if  Dissenters  were  ap- 
pointed, it  might  be  said  that  they  would  have  naturally 
an  inclination  to  diminish  the  funds  applied  to  the  school 
for  the  purpose  of  education  on  principles  some  of  which 
they  disapprove,  and  to  increase  those  applicable  to  a  pur- 
pose in  which  they  would  have  a  personal  interest  as  in- 
habitantsi  No  doubt  in  ordinary  instances  that  might 
occnr,  though  that  feeling  would  be  diminished  when  the 
education  in  the  school  was  extended,  as  it  may  be,  to  the 
children  of  Dissenters.  But,  on  the  whole,  I  think  we 
ought  to  act  upon  general  principles.  I  think  those 
trustees  should  be  appointed  who  are  assumed  to  be  the 
fittest  for  one  object  of  the  trust,  and  equally  fit  for  both^ 
rather  than  those  who  are  assumed,  generally  speaking,  to 
be  less  fit  for  one  object 
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1860.  I  cannot,  therefore,  think  that  the  Lords  Justices  exer- 

Bakeb       cised  their  discretion  improperly,  and  I  advise  your  Lord- 
j^         ships  to  affirm  the  judgment  of  thef  Ijotds  Justices. 

Lord  Chelmsford: 

My  Lords,  there  has  never  been  throughout  the  pro- 
tracted litigation  in  this  case  the  least  appearance  of  a 
doubt  in  the  minds  of  those  who  have  had  to  decide  the 
question,  that  under  the  Foundation  Deed  of  the  18th 
May  1549,  the  school  to  be  established  was  a  school  in 
which  religious  instruction  was  to  be  given  in  conformity 
with  the  doctrines  of  the  Church  of  England.  Therefore, 
if  the  deed  had  provided  for  this  object  alone,  it  is  clear 
that  the  Master  of  the  Rolls  and  the  Lords  Justices  would 
not  have  differed  in  their  opinions,  and  that  the  judgment 
of  my  two  noble  and  learned  friends,  with  whom  I  have 
the  misfortune  to  differ,  would  have  been  in  accordance 
with  that  of  the  Lords  Justices.  The  same  uniformity  of 
opinion  would  also  have  existed  if  all  could  have  been 
brought  to  agree  that  the  objects  to  which  the  surplus  funds 
are  to  be  applied,  after  satisfying  the  demands  of  the  school, 
were  in  the  estimation  of  the  founder  of  considerable  im- 
portance, and  entirely  subordinate  in  his  mind  to  his  pri- 
mary and  paramount  intention.  The  sole  ground  of 
difference,  therefore,  is,  whether  the  directions  given  for 
the  application  of  '^  the  residue  of  the  issues  and  profits  of 
the  premises "  are  sufficient  to  extend  the  otherwise  re- 
stricted character  of  the  trust,  so  as  to  admit  to  its  admi' 
nistration  persons  entertaining  religious  opinions  whicbf 
without  these  additional  objects,  would  have  rendered  it 
improper  that  they  should  have  been  appointed  trustees. 

In  construing  the  deed,  I  think  we  ought  not  to  lay  any 
stress  upon  the  instances  in  which,  during  the  last  150 
years,  Dissenters  have  been  appointed  trustees,  because 
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they  commence  at  too  remote  a  period  from  the  date  of        1800. 
the  deed  to  be  regarded  as  a  contemporaneous  exposition        Bakbr 
of  it,  and  they  may  fairly  be  accounted  for  by  the  more         j^^^ 
liberal  notions  which  had  grown  up  in  those  times  towards 
Dissenters,  and  which,  a  few  years  before  the  earliest  of 
them,  had  given  birth  to  the  Toleration  Act     I  may  be 
permitted,  however,  to  express  my  regret  that  the  friendly 
feelings  which  have  subsisted  so  long  without  any  appa- 
rent prejudice  to  the  ti*ust  should  have  been  disturbed^ 
and  that  the  courts  should  now  be  called  upon  for  the  first 
time  to  put  a  judicial  construction  upon  the  foundation 
deed. 

I  consider,  too,  that  we  ought  equally  to  disregard  the 
argument,  that  two  or  three  Dissenting  trustees  in  a  body 
of  twenty-one  are  not  likely  to  be  able  to  occasion  much 
prejudice  to  the  trust,  because  this  would  apply  equally  if 
the  school  had  been  the  only  object  provided  for  by  the 
deed ;  and  it  may  be  retorted  by  supposing  the  case  of  a 
majority  of  the  trustees  being  Dissenters,  which  my  noble 
and  learned  friend,  the  Lord  Chancellor,  properly  thinks 
ought  never  to  be  the  case,  but  which  might  very  well 
happen  if  they  have  a  right  to  be  appointed  at  all. 

These,  and  other  similar  arguments,  might  well  be  urged 
if  the  application  was  to  the  mere  unfettered  discretion  of 
the  judge;  but  the  judgment  to  be  exercised  must  be  con- 
trolled by  the  directions  of  the  deed,  and  must  conform  to 
the  intention  of  the  founder.  In  estimating  the  probable 
importance  of  the  residuary  objects  of  the  founder's  bounty, 
we  are  wholly  without  information  applicable  to  the  time 
when  the  deed  was  executed,  as  to  the  amount  of  the  funds 
devoted  to  the  different  purposes,  and  whether  there  was 
likely,  at  that  period,  to  be  any  surplus,  and,  if  any,  to 
what  amount,  afler  providing  for  the  demands  of  the  school. 
We  are  lefl,  therefore,  to  gather,  from  the  deed  itself,  that 
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1860.        the  one  great  object  in  the  mind  of  the  grantor,  without 
bTkbb       which  it  is  plain  it  never  would  have  been  made,  was  the 
j^'  foundation  of  a  school  "  for  the  virtuous  education  of  youth 

in  literature  and  godly  learning."  He  whole  of  the  deed, 
with  the  exception  of  a  few  short  lines,  is  devoted  to  this 
single  purpose.  When  fully  satisfied,  then,  but  not  till 
then,  any  residue  which  remained  was  to  be  applied  to  the 
other  purposes  mentioned. 

,  My  noble  and  learned  friend.  Lord  Cranworth,  in  order 
to  show  the  importance  of  the  directions  as  to  the  appli- 
cation of  the  surplus,  refers  to  a  passive  from  the  affidavit 
of  Mr.  Baker,  which  states  that  "  the  surplus  income,  after 
providing  for  the  claims  of  the  school,  has,  for  the  last 
thirty  years,  been  sufficient  to  relieve  the  inhabitants  of 
Ilminster  from  the  burthen  of  a  highway  rate,"  which  my 
noble  and  learned  friend  justly  observes,  is  no  inconsiderahle 
benefit.  And  this  circumstance  has  also  been  relied  upon 
by  my  noble  and  learned  friend,  the  Lord  Chancellor,  I 
cannot  help,  however,  drawing  an  opposite  inference  to 
tliat  which  has  been  drawn  by  my  two  noble  and  learned 
friends  from  this  statement.  As  the  relief  afforded  to  the 
inhabitants  by  this  application  of  the  surplus  can  only  be 
carried  back  for  a  period  of  thirty  years  it  furnishes  a 
proof  to  my  mind  that,  prior  to  this  time,  the  school  ab- 
sorbed the  whole,  or  nearly  the  whole,  of  the  funds,  and 
lefl  little  or  nothing  to  be  applicable  to  the  ulterior  and 
subordinate  objects  mentioned  in  the  deed. 

Upon  this  state  of  things,  the  Master  of  the  Rolls  was 
of  opinion  ''  that  persons  dissenting  from  the  doctrines  of 
the  Church  of  England  are  eligible  to  be  appointed,  aod 
to  act  as  trustees  of  the  charity,"  and  he  therefore  con- 
firmed the  appointment  which  had  been  made.  The  word 
"  eligible,"  as  here  used  by  the  Master  of  the  Rolls,  is  am- 
biguous.    It  may  mean  either  ^M^ally  qualified,"  or*'fi* 
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to  be  chosen."    Now  it  possibly  may  be  the  case  that,        I860, 
from  the  absence  of  words  of  exclusion  in  the  foundation       Baker 
deed,  there  may  be  no  express  absolute  disqualification  of        £^ 
Dissenters  for  the  trust,  and  therefore,  if  they  should  hap- 
pen upon  any  occasion  to  be  appointed,  there  may  be  no 
saffident  ground  for  removing  them.     And  no  more  than 
this  appears  to  be  necessarily  involved  in  the  guarded 
order  of  the  Master  of  the  Rolls. 

But  the  Lords  Justices,  with  more  accuracy  and  pre- 
cision, distinctly  deciding  the  ouly  question  which  could 
properly  be  considered,  came  to  the  conclusion  "that  per- 
sons, not  members  of  the  Church  of  England  ought  not  to 
be  appointed  trustees  of  the  charity." 

If  this  was  merely  a  question  between  Dissenters  and 
members  of  the  Church  of  England  as  to  their  comparative 
fitness  to  execute  trusts,  of  which  some  were  qualified  for 
all,  and  others  only  for  some,  I  should  have  thought  with 
my  noble  and  learned  friend  (Lord  Wensleydale\  that, 
upon  a  question  of  selection  and  preference,  "  those  persons 
ought  to  be  appointed  who  are  assumed  to  be  the  fittest  for 
one  object  of  the  trust,  and  equally  fit  for  both,  rather  than 
those  who  are  assumed,  generally  speaking,  to  be  less  fit 
for  one."  But  I  prefer  to  place  my  opinion  upon  a  broader 
ground.  I  look  to  the  deed  itself,  and  to  the  duties  which 
the  trustees  have  to  discharge,  to  the  important  purpose  in 
yiew,  the  establishment  of  a  school  for  religious  instruction, 
and  to  the  important  power  of  appointing  and  removing  a 
schoolmaster,  who  is  to  instruct,  teach,  and  bring  up  chil- 
dren in  godly  learning  and  knowledge;  and  thus,  from 
the  great  and  essential  objects  of  the  deed,  collecting  the 
intention  of  the  founder,  I  ask  whether  it  is  possible, 
with  such  objects,  he  could  have  meant  ever  to  confide 
to  Dissenters  the  charge  of  a  trust  which  he  would  know 
they  might  feel  conscientiously  bound  to  endeavour  to  de- 
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1860.        feat,  and  into  which,  if  one  trustee  of  that  description  were 
Baker       once  admitted,  there  would  be  nothing  to  prevent  the  whole 
Leb.         ^ody*  or  ^  majority  of  it,  being  in  the  course  of  time  thus 
composed  ? 

There  is  nothing  at  which  the  Dissenters  ought  justly  to 
take  umbrage  in  their  being  excluded  from  the  descriptimi 
of  ^'  honest  persons  of  the  parish  of  Ilmituter^*  whidi 
merely  here  means  persons  of  good  character  of  those  reli- 
gious opinions  capable  of  properly  exercising  the  trust  1 
think  that  the  Lords  Justices  were  correct  in  the  opinioa 
they  expressed  that  members  of  the  Church  of  Englad 
were  alone  fit  to  be  appointed  trustees  under  the  deed  of 
foundation,  and  that  their  decree  ought  to  be  affirmed. 

The  Lord  Chancellor :  The  question  I  have  to  put  is,  that 
the  decree  appealed  against  be  reversed,  but  there  is  an 
equality  of  votes,  and  therefore  the  decree  will  be  affinned. 
Under  the  circumstances  of  this  case,  I  suppose  the  appeal 
will  be  dismissed  without  costs. 

Lord  Wensleydale :  Certainly,  there  is  no  doubt  it  ought 
to  be  without  costs. 

Mr.  Roundell  Palmer :  Perhaps  it  would  be  more  regu- 
lar to  ask  your  Lordships  to  declare  that  the  trustees, 
the  Kespondents,  are  to  have  their  costs  out  of  the  charity 
fund. 

Lord  CrantDorth:  Will  it  not  be  unnecessary  to  say 
that? 

Mr.  Roundell  Palmer :  It  may  be  as  well  to  avoid  any 
question  about  it 

Lord  Chelmsford :  There  is  no  objection  to  our  making 
such  a  declaration. 

Decree  affirmed.  Appeal  dismissed ;  the  costs  of  the 
trustees  to  be  paid  out  of  the  charity  estate. 

Lords'  Journals,  19  July  1860. 
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John  Phillips  Beavan       -    -    -    -    Appellant.  1860. 

The  Countess  of  Mornington  -    -    -    Respondent.  m&y  22, 23. 

tlUIlfi  4 

Signing  and  enrolling  decrees  in  the  Court  of  Chancery  are  acts  in  a  j^^y  ]q* 

suit.    They  are  parts  of  the  procedure  of  the  Court,  and  may  ' 

therefore,  hy  virtue  of  its  inherent  power,  he  regulated  hy  the  Decree, 

Orders  of  the  Court.    They  may  he  so,  though  an  Order  limiting  Time /or 

the  period  for  enrolment  may  indirectly  aflFect  the  power  of  a  suitor  m^f/^' 

to  appeal  agamst  a  decree.  hnmght  ii/T* 

The  general  Orders  of  the  7th  August  1852,  limiting  the  time  for  DisabUUy. 
enrolment  (except  hy  leave  of  the  Court)  to  five  years,  are  there- 
fore valid. 


Where  a  decree  in  one  suit  has  been  acquiesced  in  for  more  than  five 
years,  and  the  time  for  enrolling  it  has  been  allowed  to  go  by,  so 
that  it  cannot  be  enrolled  except  by  leave  of  the  Court,  the  fact 
that  a  decree  of  an  opposite  kind  has  been  pronounced  in  another 
suit  arising  out  of  the  same  circumstances,  (but  pending  between 
different  parties),  does  not  afford  a  ground  for  enlarging  the  time 
for  enrolling  the  decree  in  the  first  suit,  so  as  to  enable  the  party 
against  whom  it  was  pronounced  to  appeal  to  this  House. 

An  appeal  ag^nst  an  Order  on  &rther  directions  will  not  have  the 
effect  of  bringing  up  the  decree  on  which  it  was  founded. 

The  rule  in  De  Burgh  v.  Clarke  (4  Clark  and  F.  562),  and  Attwood 
T.  Small  (6  Id.  232.  309),  applies  only  to  an  appeal  against  a  final 
decree  which  appeal  will  bring  up  the  previous  ioterlocutory 
orders. 

A  party  to  a  suit  was  himself  a  solicitor  :  he  was  abroad  when  a  de- 
cree was  pronounced  against  him,  but  on  that  and  on  subsequent 
occasions  he  was  represented  by  solicitor  and  counsel : 

Held,  that  he  could  not  be  treated  as  a  party  under  ''  disability,"  so 
as  to  have  the  rules  of  the  Court  relaxed  in  his  favour. 


The  Appellant  is  a  Solicitor.  The  Respondent  is  the 
widow  of  the  late  Earl  of  Mornington^  formerly  William 
Pole  Tylney  Long  Wellesley.  She  was  his  second  wife, 
and  in  1834  they  agreed  to  live  separate  from  each  other. 
Certain  articles  of  separation  were  executed,  by  which 
some  provision  was  made  for  tlie  Respondent,   and  she 
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I860.         believed  that  she  was  entitled,  as  incumbrancer,  to  rights 
Bravan       over  some  of  the  property  still  remaining  subject  to  the  di»- 
MoRKiNGTON.   P^^^ition  of  the  EarL    This  question  viras  decided  in  her 
favour  in  1839  (a).     A  sapplemental  bill  was  filed  in  1847, 
to  which  the  Appellant,  one  of  the  creditors  of  the  Eiii, 
was  for  the  first  time  made  a  party.    The  AppeUant 
claimed  to  be  an  incumbrancer  on  the  Earl's  property,  and 
insisted  that  he,  as  such,  had  priority  over  the  Respondent 
The  case  was  heard  before  the  Vice-Chancellor  otEngbmi 
on  21st  July  1849,  and  his  Honour,  expressly  adopting  the 
rule  laid  down  in  the  first  of  these  cases,  decided  the  ques- 
tion of  priority  in  favour  of  the  Respondent   By  the  deciee 
then  made  accounts  were  directed,  and  farther  directions  re- 
served (A).    The  cause  was  heard  before  the  Lords  Justices 
on  farther  directions,  in  March^  1853,  when  they  made  in 
order  for  carrying  the  decree  of  1849  into  efiect,  rescrfing 
leave  to  any  of  the  parties  to  apply.     In  Jufy  1854  the 
Respondent  enrolled  the  decree  of  1849.      In  Jii/y  1855 
an  order  was  made  directing  that  certain  inquiries  which 
had  been  ordered  to  take  place  before  the  Master  shodd 
be  heard  before  the  Vice-<3hancellor  himself.     In  JmIjI 
1856   the  Appellant  filed  a  bill  against  the  Respondent, 
reciting  the  proceedings  that  had  already  taken  place,  and 
praying  for  certain  relief.    This  bill  was  amended  in  March 
1857,  and,  in  the  amendment,  the  decree  of  July  1849  wb5 
distinctly  referred  to,  and  it  was  alleged  that  the  interests 
of  the  Appellant  ought  not  to  be  postponed  to  those  of  the 
Respondent      It  was  also  alleged,  that  if  the  account^ 
were  properly  taken,  there  would  be  sufficient  to  answer 
the  claims  of  both  parties,  and  "  under  such  circumstance^ 
the  Plaintiff  (the  Appellant)  has  not  yet  taken  any  steps  tx> 
procure    the  last-mentioned   decree   to  be  varied."    Ii* 

(a)  10  Sim.  256 ;  4  Myl.  &  Cr.  561.  (b)  17  Sim.  59. 
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March  1858^  on  a  bill  filed  by  the  Respondent  against  Mr.         I860. 
Darnel  Keane  and  others^  who  claimed  priority  over  her  as       Bbavak 
incumbrancers  on  a  house  of  the  Earl  in  SavUle^ow^  the  MoEiraloTOK. 
Lords  Justices  gave  a  decision  which  was  adverse  to  the  Re- 
spondent's claim  (c),  and  which  the  Appellant  conceived  to 
amount  to  an  overruling  of  that  which  had  been  pronounced 
agunst  himself  in  1849.     As  more  than  five  years  had 
elapsed  since  it  was  pronounced,  he  applied,  under  the 
terms  of  the  general  orders  oi  August  1852,  for  leave  to 
enrol  the  order  on  farther  directions  of  March  1853,  for 
the  purpose  of  bringing  it  up  by  appeal  to  this  House. 
This  appUcation  came  on  to  be  heard  before  the  Lords 
Justices  in  November  1858,  when  leave  was  refused  (d). 

The  Appellant  then,  on  the  17th  February  1859,  pre- 
sented his  petition  of  appeal  to  this  House,  complaining 
of  the  decree  of  1849,  of  the  order  of  1853,  and  of  the 
refusal  to  allow  dhrolment  pronounced  in  November  1858,  and 
prayed  for  a  reversal  or  variation  of  the  decree  of  1849,  of 
parts  of  an  order  made  thereon  in  1852,  and  that  he  might  be 
allowed  to  enrol  the  orders  of  March  1853  and  July  1855, 
for  the  purpose  of  appealing  against  them,  and  that  the 
order  of  November  1858  might  be  reversed.  The  Respon- 
dent, on  the  14th  March  1859,  presented  a  cross  petition, 
praying  that  the  Appellant's  petition  of  appeal  might  be 
dismissed  with  costs.  This  petition  was  heard  by  tlie 
Appeal  Committee  on  the  6th  April  1859,  when  it  was 
ordered  that  the  petition  of  appeal  should  be  amended  by 
striking  out  so  much  of  the  prayer  as  related  to  the  decree 
of  July  1849,  and  the  general  order  of  August  1852,  and 
that  the  appeal  should  be  confined  to  the  order  of  the 
Ck>urt  of  Chancery  of  November  1858.    The  petition  was, 

(c)  ^om.  MomingUmv.Keane^  (d)  Norn.  Welled^  v.  WeU 
2  De  G.  &  Jo.  292.  kslf^^  28  Law  Joum.  Rep.  1. 
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1860.        therefore,  now  confined  to  a  prayer  to  be  allowed  to  enrol 
Bbayan      the  orders  of  March  1853  and  July  1868,  and  to  reverse 
MoRiriNOTON.   ^®  order  of  November  1868. 

Sir  Hugh  Cairns  and  Mr.  W.  Cole,  for  the  Appel- 
lant: 

There  are  two  questions  here.  The  first,  and  most  im- 
portant, is,  whether  the  Court  of  Chancery,  by  making  a 
general  order,  possesses  the  power  to  bar  the  suitors'  access 
to  this  House  ?  The  next  is,  whether,  in  this  case,  the 
Lord  Chancellor  rightly  exercised  the  discretion  vested  in 
him  by  the  general  order  of  the  Court  (supposing  it  not  to 
be  uUra  vires)  when  he  refiised  leave  to  enrol  the  decrees 
of  1849  and  1853? 

As  to  the  first  point,  some  of  the  provisions  of  the 
general  orders  of  1852  are  ultra  vires.  The  second  of 
them  restricts  the  time  of  enrolling  to  six  cSdendar  months, 
unless  by  special  leave  of  the  Court ;  and  the  third  de- 
clares how  that  leave  is  to  be  obtained.  The  fifth  directs, 
that  no  enrolment  shall  be  allowed  after  five  years,  bat 
the  sixth  gives  the  Lord  Chancellor  power  to  allow  an 
enrolment  after  that  time.  Enrolment  is  absolutely  neces- 
sary to  enable  a  party  to  appeal;  Andrews  v.  W(dton(e)» 
When  a  decree  is  enrolled,  it  is  signed  by  the  Lord  Chan- 
cellor ;  it  is  not  complete  till  then,  but  then  it  becomes 
complete,  and  may  be  brought  up  here.  So  that,  by  the 
effect  of  these  orders  the  suitors'  power  of  appealing 
against  a  decree  of  the  Court  of  Chancery  is  restricted  by 
the  act  of  that  Court  itself;  in  other  words,  the  inferior 
Court  has  assumed  the  power  to  impose  a  limit  on  the 
superior  Court  in  inquiring  into  its  decisions.  Such  en 
assumption  is  clearly  ultra  vires  ;  a  power  of  this  kind  can 

(tf)  8  Clark  &  Fin.  457. 


MORNIMGTON. 
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only  be  conferred  by  statute,  and  there  Is  no  pretence  for        i860, 
saying  that  it  has  been  so  conferred  here.     The  3  &  4       BeTvan 
Will.  IV.,  c.  94,  s.  22,  does  not  confer  it.     Enrolment  is 
a  ministerial,  and  not  a  judicial  act ;   Dimes  v.  The  Grand 
Junction  Canal  Company  (f). 

[The  Lord  Chancellor :  If  it  is  merely  a  ministerial  act, 
may  not  the  Court  say  that  it  shall  only  be  done  within  a 
certain  time  ?] 

No,  not  when  it  is  an  act  which  is  necessary  to  open 
the  way  to  a  hearing  before  the  superior  tribunal.  The 
3  &  4  Vict  c.  04,  does  not  confer  any  such  power  as  is 
here  assumed ;  for  the  first  section  of  that  statute  defines 
the  extent  of  the  power  by  the  use  of  the  words,  "  in  the 
form  and  mode  of  drawing  up,  entering,  and  enrolling 
decrees."  Not  one  word  is  there  to  be  found  as  to  limiting 
the  time  within  which  they  shall  be  enrolled ;  besides  which, 
the  powers  there  given  are  to  be  exercised  within  five 
years  from  the  passing  of  that  statute,  and  the  8  &  9  Vict 
c.  105,  s.  1,  which  extended  the  time  to  ten  years,  had  no 
effect  after  1850.  And  both  those  Acts  required  the 
orders  to  be  laid  before  Parliament,  which  has  not  been 
done  with  respect  to  these  orders.  It  is  clear,  therefore, 
that  these  orders  can  claim  no  statutory  authority. 

But  here  the  refiisal  to  enrol  the  decree  of  1849,  though 
wrong  in  itself,  will  not  have  the  effect  of  preventing  that 
decree  from  being  considered  by  this  House.  The  subse- 
quent decrees  have  been  enrolled,  and  are  appealed  against, 
and  that  will  operate  to  bring  under  consideration  the  for- 
mer decrees  in  the  same  suit  Brooke  v.  Champemoume  {g)y 
where  the  possible  inconvenience  of  allowing  decrees  long 
B(iade  to  be  enrolled  and  appealed  against,  was  fully  con- 
sidered, and  the  easy  mode  of  obviating  that  inconvenience 

(/)  3  H.  L.  Cas.  769.  (g)  4  Clark  &  Fin.  247. 

VOL.  VIII.  o   o 
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1800.        pointed  out  by  Lord  Chancellor  Cottenham  (h).  De  Bwrgh 

BeIvan       V-  Clarke(i)  and  Attuood  v.  Small(j)  are  to  the  same  eflfect, 

^'  and  JS!ai/  y.  Smith  (k)  throws  the  burden  of  showing  why 

there  should  not  be  an  enrolment  on  the  party  resisoDg  it 

[Lord  Cranworth  :  The  observations  made  by  the  Court 

in  that  case  applied  only  to  the  particular  words  of  the 

third  of  these  orders.] 

These  orders  are  not  valid  in  virtue  of  any  inherent 
power  of  the  Court  An  appeal  is  a  matter  of  right: 
like  a  writ  of  error  at  common  law,  it  is  ex  debiiojuititk. 
It  follows,  then,  that  no  inferior  Court  has  the  power  to  say 
that  the  suitor  shall  not  exercise  this  right  except  at  the 
discretion  of  the  Court.  The  superior  Court  may,  perhiqw, 
put  a  limit  on  therighti  but  the  inferior  Court  cannot  do  sa 
The  Legislature  alone  has  the  undoubted  power  to  put  a 
limit  on  the  exercise  of  the  right  (/)•  There  was  a  time 
when  there  was  no  limit  as  to  the  time  within  which  a  writ 
of  error  might  be  brought:  the  10  &  11  Will.  3, c  14, 
first  imposed  20  years  as  the  period  within  which  a  writ  of 
error  must  be  sued  out.  The  15  &  16  VicL  c  76,  s.  146, 
made  six  years  the  limit,  but  in  the  next  section  protected 
^he  subject  against  possible  injustice  by  provisions  as  to 
cases  of  disability.  The  Courts  of  Common  Law  have  never 
affected  to  create  by  order  a  limit  different  from  that  which 
the  Legislature  had  created.  Here  the  Court  of  Chancery 
has  affected  to  do  that,  and,  farther,  has  thereby  in- 
fringed on  an  order  of  this  House,  for  it  has  in  effect 
shortened  the  period  which  this  House  has  allowed  for 
bringing  an  appeal  (m).  A  decree  in  equity  is  a  judgment, 
(h)  4  Clark  &  Fin.  255.  ject,  cited  in   ClartB   Colonial 

(i)  Id.  562.  Law,  111,  n.  9. 

0)  6  Clark  &  Fin.  232.  309.  (m)  Two  yean  from  the  time 

(t)  7  De  G.  M.  &  Gord.  383.        of  enrolment,  and  fourteen  dayi 
(l)  See  an  opinion  of  Attor-      f  the    next  SeesioD.    Order  22 
ney-General  Narthey  on  this  sob-      June  1829,  6  Clark  &  Fin.  976. 
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and  an  appeal  J^inst  it  is  in  the  nature  of  a  writ  of  error,         ]^' 
Edwards   v.  CarroU  (n).     The  Court  of  Equity  ought,       Bbavan 
therefore,  to  follow  the  analogy  of  the  Courts  of  Law ;  and  MoBNuioioir. 
Lawrence  v.  Blake  {0),  and  Lambert  v.  Peyton  (p),  show 
that  on   principle  this  House  will  not  favour  obstructions 
to  the  exercise  of  the  right  of  appeaL 

Then  as  to  the  exercise  of  discretion  in  this  case :  the 
Appellant  was  under  disability;  he  wad  abroad.  The 
Standing  Order  of  1725  makes  an  exception  in  favour  of 
such  a  person  (q). 

[^The  Lord  Chancellor:    He  resided  at  Boulogne^  but 
he  was  well  represented  by  able  solicitors  and  counsel.] 

Mr.  Bolt  and  Mr.  Freeling  for  the  Respondent : 
The  direction  to  enrol  within  a  limited  time  does  not 
directly  affect  the  power  to  appeal  to  this  House,  for  this 
House  dates  the  time  for  appealing  from  the  enrolment, 
and  not  from  the  date  of  pronouncing  the  decree,  Lambert 
y.  Peyton  (p).  It  can  only  indirectly  affect  the  power  of 
appealing;  it  is  an  order  relating  to  the  practice  of  the 
Court,  and  therefore  the  Court  has  an  inherent  right  to 
make  it.  The  power  to  make  orders  of  this  kind  has 
always  been  exercised  by  the  Court  Decrees  were  not 
enrolled  until  the  36  Hen.  VIII.  (r).  Before  that  time 
the  bill  and  answer  were  filed,  and  the  decree  was  indorsed 
on  the  record  in  Latin,  according  to  the  forms  of  proceed* 
ing  in  the  civil  law.  Lord  Bacon  first  made  rules  reducing 
the  subject-matter  into  order.  He  directed  that  '^  decrees 
granted  at  the  Rolls  are  to  be  presented  to  his  Lordship, 
with  the  orders  whereupon  they  are  drawn,  within  two  or 
three  days  after  every  term  "  («).     Then  came  the  orders 

(»)  1  Bro.  P.  C.  461.  (r)  Lamd^%  MSS.  (Brit.  Mas.) 

(0)8  Clark  &  Fin.  5(H.  No.  168,  fol.  190. 

(p)  7  H.  L.  Cas.  423.  («)  A.  D.  1618.    Sandefs'  Or- 

{q)  6  Clark  &  Fin.  976.  ders  in  Chan.  115. 
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1800.  of  Lord  Commissioner  Whitelocke^t),  made  during  the  time 
Bhayan  of  the  Commonwealth^  by  one  of  which  he  directed  that "  aU 
MoRnniaTON.  ^^^^^^^  ^^^  dismissions  pronounced  upon  hearing  the  canae 
in  this  Court  be  drawn  up  and  signed  and  enrolled  be- 
fore the  first  day  of  the  next  Michaelmas  or  Easter  tern 
after  the  same  shall  have  been  pronounced  respectiirdj, 
and  not  any  time  after,  without  special  leave  of  the  Court'' 
These  were  adopted ,  and  re-enacted  in  their  very  wmds 
by  Lord  Clarendon  after  the  Restoration  (v).  But  these 
orders  came  gradually  to  be  disregarded,  so  that  at  ooe 
time  to  ask  the  leave  of  the  Court  appeared  to  be  a  mere 
matter  of  form,  JUan  v.  Ricketts  (v),  and  it  was  foond 
necessary  to  remedy  that  eviL  These  orders  were  accord- 
ingly made ;  but  they  cannot  be  impugned  on  the  ground 
that  they  affect  the  power  of  appealing,  since  the  Court  of 
Appeal  has  always  the  authority  to  do  in  any  indiyidual 
case  what  seems  just,  notwithstanding  such  an  order  in 
the  inferior  Court,  Wood  v.  Griffith  {w). 

The  object  of  this  appeal  is,  by  obtaining  leave  to  ap- 
peal against  the  order  of  1863,  to  bring  the  decree  of  1849 
into  discussion,  and  Brooke  v.  Champernoume  (or),  D^ 
Burgh  v.  Clarke  (y),  and  Small  v.  Attwood  (z),  are  cited 
to  show  that  that  may  be  done,  but  they  do  not  warrant 
such  an  argument.  They  only  show,  and  the  last  of  them 
distinctly  expresses  the  rule,  that  "  when  the  final  decree 
is  appealed  from,  the  previous  interlocutory  orders  follow 
its  fate."  But  upon  these  cases  the  attempt  is  now  made 
to  bring  up  a  final  decree,  the  time  for  appealing  against 
which  has  long  passed,  by  appealing  against  orders  con- 
sequential   upon   it,  and   merely  issued  to  carry  it  into 

(0  A.  D.  1649,  No.  68.  San-         (to)  19  Vea.  660. 
ders,  287.  {x)  4  Clark  &  Fin.  247. 

(u)  Sanders,  308.  (y)  Id.  662. 

(r)  1  Phill.  630.  (g)  6  Clark  &  Fin.  234. 309. 
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effect     The  distinction  between  those  cases  and  the  pre-        I860, 
sent  IS  complete.  Bkayait 

The  discretion  which  the  general  orders  vests  in  the  MoBNwoToir 
Lord  Chancellor  was  well  exercised.  The  Appellant, 
though  not  actually  present  in  Court,  appeared  from  time 
to  time  by  solicitor  and  counsel,  and  not  only  appeared  as 
a  defendant,  but  instituted  a  suit,  and  contested  the  matter 
throughout  He  cannot,  therefore,  in  any  way  pretend 
that  he  laboured  under  any  disability  which  entitles  him 
to  the  indulgence  of  the  Court  This,  too,  is  a  matter  of 
discretion,  and  when  that  is  so,  the  exercise  of  it  will  not 
be  submitted  to  review:  Tadbian  v.  Wood  (a). 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  in  this  case  we  have  two  questions  to  con-  19  July. 
sider ;  first,  whether  the  general  order  of  the  Court  of 
Chancery,  made  in  August  1852,  respecting  the  enrolment 
of  decrees  and  orders,  be  ultra  vires  and  void ;  and,  se- 
condly, whether  the  order  of  the  Lord  Chancellor,  pro- 
nounced in  November  1858,  now  appealed  against,  ought 
to  be  reversed,  on  the  ground  that  he  improperly  exercised 
the  discretion  vested  in  him  by  the  general  order. 

The  Appellant,  in  his  petition,  sought  leave  to  appeal 
against  this  general  order.  On  a  reference  to  the  Appeal 
Committee,  a  decision  was  given  (I  think  most  properly), 
confining  this  appeal  to  the  order  of  the  Lord  Chancellor, 
pronounced  in  November  1858 ;  but  although  the  general 
order  clearly  was  not  the  subject  of  appeal  to  this  House, 
the  appeal  against  the  order  o(  November  1858  being  com- 
petent, and  the  validity  of  that  order  depending  upon  the 

(a)  4  Ad.  &  El.  1011. 
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I860.  validity  of  the  general  order,  the  Appellant's  counsd,  in 
Bkayan  support  of  this  appeal,  were  fully  entitled  to  argue  that  the 
MoBiinroxoN    B®*^®"^  order  was  ultra  vires  and  void. 

And  if  the  object  of  the  general  order  of  the  Court  of 
Chancery  had  been,  as  was  argued,  to  control  the  authority 
of  this  House  as  a  court  of  appeal,  and  to  abridge  the  time 
given  by  the  Standing  Orders  for  appealing  to  this  House, 
I  should,  vrithout  hesitation,  have  pronounced  it  to  be  void, 
notwithstanding  the  seven  great  names  subscribed  toit. 
Lord  St.  Leonards^  then  Chancellor ;  Sir  John  RomUb/f 
Master  of  the  Rolls;  Lord  Justice  Knight  Bruce \  Lord 
Cranworth,  then  a  Lord  Justice;  Lord  Justice  Twrnetf 
then  a  Vice-Chancellor ;  Vice-Chancellor  Kindersley ;  and 
Vice-Chancellor  Parker^  who,  as  he  is  now  no  more,  I  may 
venture  to  characterize  as  a  consummate  equity  judge. 

I  do  not  think  that  the  validity  of  this  general  order  can 
he  rested  on  3  &  4  WilU  4,  c.  94,  or  any  of  the  subsequent 
statutes  empowering  the  Lord  Chancellor,  with  the  advice 
and  assistance  of  the  other  Judges  of  the  Court,  to  make 
orders  which  could  not  be  made  by  its  inherent  authority. 
But  I  am  of  opinion  that  the  time  of  enrolling  decrees  is 
matter  of  mere  procedure,  which  the  High  Court  of 
Chancery,  by  its  inherent  authority,  may  regulate. 

It  has  been  truly  said  by  the  Appellant's  counsel  that, 
although  a  decree  is  valid  for  many  purposes  from  the  time 
it  is  pronounced,  and  may  be  enforced  before  it  is  signed, 
it  must  be  signed  by  the  Lord  Chancellor  before  it  is  a 
perfect  decree.  I  say  the  same  of  enrolment.  Enrolment 
of  the  decree  has  been  a  step  in  the  suit,  at  least  ever  since 
the  time  of  King  Henry  VIII.,  that  there  may  be  an  au- 
thentic memorial  of  the  judgment  pronounced,  and  of  the 
antecedeut  proceedings  in  the  suit,  which  may  in  all  time 
to  come  establish  the  rights  of  the  parties  and  of  those 
claiming  under  them. 
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To  obviate  all  dispute  on  this  subject^  and  to  guard  IMO. 
against  the  evils  of  delay,  may  not  the  Court  determine  Bbayan 
within  what  time,  after  the  decree  has  been  pronounced,  it  jiorij^qton 
diall  be  signed  and  enrolled  ?  After  a  lapse  of  years  dis- 
putes may  arise  respecting  the  terms  of  the  decree,  and  the 
Lard  Chancellor  may  have  resigned  his  office,  or  may  have 
died.  The  signing  and  enrolment  are  acts  in  the  suit  withm 
the  Court  of  Chancery y  unconnected  with  any  purpose  to  ap- 
peal to  the  House  of  Lords,  and  would  be  equally  requisite 
if  no  appeal  was  given  to  any  higher  tribunal.  Such  mat- 
ters have  been  regulated  by  general  orders  from  very  early 
times.  Lord  jBoco/i's  orders  of  1618  have  been  considered 
chiefly  a  consolidation  of  former  general  orders,  and  among 
them  are  to  be  found  the  two  which  have  been  read  in  the 
course  of  the  argument,  one  of  which  expressly  fixes  a 
limit  of  time  for  presenting  decrees  for  signature.  And  it 
would  appear  that,  by  the  practice  of  the  Court,  enrolment 
followed  immediately  after  the  decrees  were  signed  by  the 
Lord  Chancellor,  without  any  consideration  of  an  appeal  to 
the  House  of  Lords. 

Later  in  the  same  century,  when  the  Republic  had  been 
established  under  Cromwell,  when  the  House  of  Lords  had 
been  voted  useless,  and  had  been  abolished  by  an  ordi- 
nance of  the  Commons,  Lord  Commissioner  Whitelocke 
while  presiding  in  the  Court  of  Chancery,  to  remedy  the 
evils  which  had  been  experienced  from  the  delays  in  sign- 
ing and  enrolling  decrees,  made  a  general  order  also 
limiting  the  time  for  enrolment,  unless  by  special  leave  of 
the  Court 

In  those  times  we  know  that  such  orders  were  rigorously 
enforced,  and  there  is  great  reason  to  believe  that  this 
order  of  Lord  Commissioner  tVhiteloche  had  been  found 
effectual  and  salutary;  for  in  1661,  soon  after  the  Restora- 
tion, it  was  adopted  in  the  same  identical  words  by  Lord 
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1860.  Chancellor  Clarendon^  and  it  has  usually  gone  by  die  i 
Brayan  of  Lord  Clarendon's  order.  It  remained  in  foroei  tfait  n 
MoRiiu«oTON«  ^  ^y  uQi'cp^l^  ^^^  unaltered^  down  to  the  year  1851 
But  I  am  sorry  to  say  that  it  was  found  ineffiBCtoal  to 
counteract  the  tendency  to  procrastination  which  was  fiw- 
merly  supposed  peculiarly  to  distinguish  the  Comt  o( 
Chancery.  Although  the  enrolment  after  the  spedfiei 
time  was  forbidden  ''without  special  leave  of  the  Coait," 
a  laxity  of  practice  seems  to  have  been  gradually  intio- 
duced^  and  by  the  middle  of  the  18th  century  this  lean 
seems  to  have  been  obtained  at  any  time^  however  distant, 
by  going  through  an  unmeaning  form.  Still  the  form  wii 
gone  through  of  asking  for  the  leave ;  and  in  order  to  ob- 
tain it,  a  motion  must  have  been  made,  or  petition  presented, 
at  the  Bolls,  praying  that  the  decree  might  be  enrolled 
nunc  pro  tunc^  against  which  it  was  understood  that  do 
cause  could  be  shown,  aud  therefore  an  order  was  made  as 
a  matter  of  course.  * 

Can  it  be  alleged  that  the  order  of  Lord  Commis^iioner 
Whitelocke  and  of  Lord  Clarendon  was  ultra  vires  and 
void  ?  Could  not  the  Court  regulate  the  time  for  signing 
and  enrolling  the  decree  as  much  as  the  time  within  which 
an  answer  should  be  put  in  to  a  bill  ? 

Your  Lordships  Standing  Order  of  24th  March  1725, 
which  regulates  the  time  within  which  there  may  be  an 
appeal  from  a  Court  of  Equity  to  this  House,  makes  the 
time  to  run  from  the  signing  and  enrolling  of  the  decree. 
Those  who  framed  it  no  doubt  considered  that  this  was 
the  time  when  the  decree  was  perfect,  and  gave  credit  to 
the  Court  of  Equity  that  the  signing  and  enrolling  of  the 
decree  would  be  properly  regulated,  and  would  take  place 
within  a  reasonable  period  after  the  decree  was  pronounced* 
The  Standing  Order  of  this  House  could  not  be  intended 
to  have,  and  could  not  have,  the  effect  of  depriving  the 
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Court  of  Chtacery  of  the  power  of  regulating  its  pro-         1^^* 
cedure  respecting  the  signing  and  enrolment  of  decrees.       Bkavan 
An  abuse  of  that  power  is  not  to  be  anticipated  any  more  Morkinotoh. 
than  the  abuse  of  any  other  discretionary  power  vested  by 
the  constitution  in  any  Court  of  justice  or  public  func- 
tionary. 

If  then  there  is  any  inherent  power  in  the  Court  of 
Chancery  to  regulate  the  time  when  decrees  are  to  be  en- 
rolledy  can  it  be  said  that  this  power  is  abused  by  the 
general  order  of  7th  August  1852. 

Sir  Hugh  Cairns  contends  that  the  fifth  and  sixth  regu- 
lations are  ultra  tires  and  void.    They  are — 

V.  **  That  no  enrolment  of  any  decree,  order,  or  direc- 
tion shall  be  allowed  after  the  expiration  of  five  years  fi'om 
the  date  thereof.'' 

VL  "That  the  Lord  Chancellor  either  sitting  alone, 
or  with  the  Lords  Justices,  or  either  of  them^  shall  be  at 
liberty  when  it  shall  appear  to  him  under  the  peculiar  cir- 
cumstances of  the  cases  to  be  just  and  expedient,  to  en- 
large the  period  hereinbefore  appointed  for  a  rehearing,  or 
an  appeal,  or  for  an  enrolment." 

Can  it  be  said  that  there  is  here  shown-  any  disposition 
to  control  or  to  interfere  with  the  jurisdiction  of  your 
Lordships  as  a  Court  of  Appeal  ?  Can  any  real  hardship 
be  felt  when  parties  as  of  right  may  enrol  a  decree  during 
five  years  after  it  has  been  pronounced,  and  the  Lord 
Chancellor  or  the  Lord  Chancellor  with  the  Lords  Justices 
are  empowered,  when  it  shall  appear  to  them  under  the 
peculiar  circumstances  of  the  case  to  be  just,  to  enlarge 
the  period  for  enrolment? 

According  to  the  decision  in  the  case  of  Broohe  v.  Chamr 
pemowne  {b  ,  the  time  Umited  by  your  Lordship's  standing 

(b)  4  Clark  &  Fui.  247. 
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I860,  order  runs  from  the  enrolment  of  the  decree  and  not  firom 
Bravan  the  time  when  the  decree  was  pronounced ;  but  this  House 
MoufuroTON.  °^^®*  ^^^  contemplated  that  the  Court  of  Chancery  would, 
as  occasion  required,  regulate  the  time  of  doing  the  act 
from  which  the  'period  for  appealing  would  date,  and 
would  not  leave  the  time  for  appealing  absolutely  indefi* 
nite.  Were  it  not  for  the  confidence  entertained  thatthoe 
would  be  a  period  fixed  for  the  enrolment  by  the  Court 
below,  this  House  would  no  doubt  haye  made  the  period 
for  the  appeal  to  run  firom  the  pronouncing  of  the  decree; 
and  the  Court  of  Chancery  by  fixing  the  time  for  the 
enrolment,  assists  instead  of  obstructing  the  intentioiis  of 
this  high  Court  of  Appeal. 

If  the  general  order  of  1862  was  tUira  vires  and  the 
Appellant  was  entitled  as  a  matter  of  right  at  any  time, 
however  remote  from  the  making  of  the  order  of  1853,  to 
have  it  enrolled,  we  are  bound  to  give  judgment  in  his 
favour,  the  Lord  Chancellor,  by  refusing  the  inrolment 
having  acted  without  authoritv.  But  if  by  virtue  of  the 
general  order  he  had  a  discretion  to  permit  or  to  refuse 
the  enrolment,  we  have  now  only  farther  to  consider 
whether  the  discretion  exercised  by  the  Lord  Chanodbr 
in  refusing  the  enrolment  ought  to  be  overruled  ?  I  coih 
sider  it  unnecessary  to  express  my  opinion  upon  the  ques- 
tion raised  at  the  Bar,  whether,  if  after  the  expiration  of 
the  period  for  enrolling  a  decree  or  order,  a  petition  bdng 
presented  to  the  Lord  Chancellor  to  enlarge  the  period  fiw 
enrolment,  under  alleged  peculiar  circumstances,  he  upon 
a  full  and  fair  hearing  has  exercised  his  discretion  and  has 
either  granted  or  refused  the  prayer  of  the  petition,  there 
may  be  an  appeal  to  this  House  against  his  decision?  I 
am  clearly  of  opinion  that  in  this  case  the  Lord  ChanceUoft 
when  he  dismissed  the  petition,  wisely  exercised  his  dis- 
cretion.   I  think  that  under  the  peculiar  circumstances  of 
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this  case,  it  would  have  been  unjust  and  inexpedient  to  en-        1800. 
large  the  time  for  the  enrolment.  Beayaic 

What  may  reasonably  be  considered  the  nature  of  the  ^i^^^^ton. 
**  peculiar  circumstances  "  which  the  framers  of  the  order 
had  in  view,  when  they  gave  a  power  of  enlarging  the 
periods  appointed  for  a  re-hearing,  or  appeal,  or  for  an 
enrolment  ?  I  should  think  they  would  be  where  the  party 
being  under  some  actual  disability,  or  by  ignorance  of  law, 
or  by  some  vis  major  or  casus  Jortuitut,  had  been  prevented 
from  doing  the  act  within  the  prescribed  period.  But  Mr. 
JBeavan  is  himself  a  lawyer ;  he  was  fully  aware  of  the 
decree  of  1849,  and  of  the  order  of  1 852  ;  neither  sickness 
nor  poverty  prevented  him  from  enrolling  or  appealing 
against  the  decree,  or  the  order ;  but  he  had  acquiesced  for 
eleven  years  in  the  decree  which  decided  that  Lady  Mom^ 
ington's  incumbrance  had  priority  over  his,  and  he  had 
acquiesced  for  more  than  five  years  in  the  order  of  1853, 
made  to  give  her  the  fruits  of  the  decree.  It  is  idle  to 
talk  of  his  waiting  to  see  whether  there  might  not  be  suffi- 
cient funds  from  the  estate  of  Lord  Mornington  for  both, 
or  that  he  was  induced  to  forbear  by  any  representation 
of  Lady  Mornington.  He  acquiesced  because  he  believed 
that  it  was  hopeless  to  appeal  to  this  House  against  the 
decree  of  Lord  Chancellor  Cottenham,  affirming  that  of  the 
Vice  Chancellor  of  England,  What  then  was  the  "  pecu- 
liar circumstance  "  which  induced  him  to  petition  the  Lord 
Chancellor  in  November  1858,  to  enlarge  the  time  for -the 
enrolment  of  the  order  of  1 853.  The  "  pecaliar  circumstance  " 
was  the  decision  of  the  case  of  Lady  Mornington  v.  Keane. 
I  have  not  inquired,  and  I  do  not  think,  that  I  am  bound 
to  inquire,  or  that  I  ought  to  be  influenced  by  inquiring, 
whether  the  decision  in  Lady  Mornington  v.  Keane  is,  or  is 
not,  at  variance  with  the  decree  in  Lady  Mornington  v. 
Beavan.  Assuming  that  after  the  usual  time  for  appeal- 
ing  has   been  allowed   to  expire,   from  the   belief  that 
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1860.  there  was  no  ground  for  appealing,  there  is  a  subae- 
Beavan  quent  decree  in  another  suit,  made  by  a  judge  of  co-ordinate 
MoBNiKOTON.  authority,  which  is  at  variance  with  the  decision  so  long 
acquiesced  in,  can  this  be  a  sufficient  reason  for  again 
dragging  into  litigation  a  party  who  has  had  every  reaaoD 
to  believe  that  his  rights  were  finally  established  by  the 
judgment  of  a  supreme  Court  long  acquiesced  in?  IntertU 
refpublic€B  ut  finis  sit  litium.  To  Lady  Morningtcn^  I  think, 
that  there  would  not  only  be  a  hardship,  but  an  injostice, 
if  after  having  had  for  above  eleven  years  a  judgment  en- 
titling her,  as  against  Mr.  Beavan^  to  the  enjoyment  of  the 
provision  intended  for  her,  and  after  having  borrowed 
money  for  her  urgent  necessities  on  the  credit  of  the  judg- 
ment in  her  favour,  Mr.  Beavan  should  be  enabled  agaia 
to  renew  a  contest  which,  although  she  was  obliged  to  sue 
in  fi)rmd  pauperis,  she  had  reason  to  believe  she  had  broogbt 
to  a  successful  issue. 

For  these  reasons,  I  think,  that  Lord  Chancellor  ChelM- 
ford's  decision  must  be  considered  quite  correct,  whatever 
opinion  may  be  formed  on  certain  other  points  which  were 
discussed  at  the  Bar. 

The  Appellant,  not  pretending  that,  if  the  decree  of  1849 
stands  he  is  at  all  aggrieved  by  the  order  of  1853,  or 
that  the  order  of  1863  does  not  legitimately  follow  from 
the  decree  of  1849,  suggests  that  although  he  may  not  be 
able  to  appeal  directly  against  the  decree  of  1849,  he  may 
do  so  indirectly,  and  that  if  an  appeal  were  allowed  against 
the  order  of  1853  the  decree  of  1849  would  be  brought 
before  your  Lordships,  and  might  be  reversed.  I  must  eay 
that  this  seems  to  me  to  be  contrary  to  the  well-known 
maxim,  that  the  law  will  not  permit  that  to  be  done  indi' 
rectly,  which  the  law  forbids  to  be  done  directly.  I  was 
exceedingly  startled  by  the  bold  proposition  that,  if  any 
order  made  in  any  equity  suit  "  on  farther  directions," 
is  duly  brought  before  your  Lordships*  House,  all  prior 
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degrees  and  orders  in  the  suit  being  brought  up  along       I860, 
iirith  it,  may  be  reviewed,  varied,  or  revised,  although  the       Bbatan 
time  for  appealing  against  them  had  long  elapsed  and  that  mornwIoton. 
ill  objections  may  be  taken  to  them  vehich  would  have 
been  available  if  they  had  been  directly  appealed  agahist 
in  due  time.     To  this  proposition  I  by  no  means  assent, 
iiid  remembering  that  suits  have  been  known  to  be  pend- 
ing in  our  Courts  of  Equity  for  more  than  a  century  we 
liave  only  to  contemplate  the  consequences  to  which  such 
El  doctrine  would  necessarily  lead,  to  see  tliat  it  is  unten- 
able.    De  Burgh  v.  Clarke  (c),  and  Attwood  v.  Small  (d), 
were  cited  as  authorities,  but  by  no  means  support  such  a 
doctrine ;  and  I  think  that  this  "  tacking  "  of  decrees  and 
orders  must  be  confined  to  interlocutory  orders,  which  are 
inoperative  without  a  subsequent  decree,  and  cannot  ex- 
tend to  such  a  fundamental  and  independent   decree  as 
that  of  1849,  in  Lady  Momington  v.  Beavan,  which  abso- 
lutely and  finally  determined  the  question  of  right  between 
the  parties. 

The  Appellant  is  not  now  at  liberty  to  contend  that  he 
may  still  appeal  directly  against  the  decree  of  1849.  In 
his  petition,  upon  which  this  appeal  is  now  heard,  he 
prayed  for  leave  to  appeal  against  the  decree  of  1849,  and 
upon  reference  to  the  appeal  committee,  this  leave  was 
refused.  He  has  acquiesced  in  that  decision  of  the  appeal 
committee,  and  it  cannot  in  this  manner  be  impeached  ;  if 
it  could,  the  case  of  Lambert  v.  Peyton  (e)  would  be  no 
authority  to  show  that  on  the  just  construction  of  your 
Lordships'  standing  order  of  1725,  such  an  appeal  would 
be  competent. 

I  owe  an  apology  to  your  Lordships  for  having  occupied 
BO  much  of  your  time  in  giving  my  opinion  in  this  case  ; 
but  I  was  desirous  of  showing,  as  clearly  as  I  could,  that 

(e)  4  Clark  &  Fin.  ^82.  ( 0)  7  H.  L.  Cas.  423. 

(d)  6  Clark  &  Fin.  282.  800. 


V. 
MOBNINOTON, 
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1860.        the  Appellant  has  no  reason  to  complain  of  being  impro- 
BsAYAir      pcrly  prevented  from  bringing  his  case  by  appeal  before 
your  Lordships,  and  that,  without  injustice  to  others,  the 
indulgence    he  seeks   could  not  have   been   granted  to 
him. 

Sir  Hugh  Cairns  excited  my  highest  admiration  by  the 
learning  and  the  talent  he  exhibited  in  his  opening  ad- 
dress, and,  if  possible,  still  more  in  his  reply  ;  but  after  the 
most  deliberate  consideration  I  come  to  the  conclosios, 
that  there  is  no  ground  for  this  appeal,  and  I  most  advise 
your  Lordships  that  it  be  dismissed,  with  costs. 

Lord  Cranworth: 

My  Lords,  concurring  as  I  do  with  my  noble  and  leaned 
friend  in  the  opinion  he  has  just  expressed,  it  is  not  my 
intention  to  add  more  than  a  very  few  words  to  what  he 
has  said. 

On  the  first  point,  the  power  of  the  Court  of  Chancery 
to  r^ulate,  by  general  order,  the  time  within  which  any  of 
its  decrees  shall  be  enrolled,  I  was  surprised  to  hear  that 
any  doubt  could  be  raised.  The  authorities  to  which 
we  were  referred  show  satisfactorily  that  general  orders  on 
this  subject  were  made  two  centuries  ago,  without  any 
doubt  or  dispute  of  their  validity ;  but  even  if  no  such 
authorities  could  have  been  cited,  I  should  still  have  felt 
that  it  was  as  competent  to  the  Court  to  regulate  the 
period  within  which  this  last  step  in  a  cause  must  be  taken, 
as  to  prescribe  the  time  for  completing  any  of  the  earlier 
stages.  I  will  only  add,  that  having  had  an  opportunity  of 
conversing  with  my  noble  and  learned  friend  Lord  &. 
Leonards  on  this  subject,  1  have  his  authority  for  sa3fiiig, 
that  he  entertains  no  doubt  upon  the  subject  Infiurt^tbe 
order  of  1852  was  made  in  conformity  with  a  similar  order 
made  by  his  Lordship  in  Ireland  some  few  years  pre- 
viously, when  he  held  the  Great  Seal  there  ;  the  validity  of 


<? 
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which  order,  though  I  believe  it  was  not  very  popular  there        IWO. 
was  never  doubted  or  called  in  question  as  ultra  vires.  Bxatan 

On  the  other  question  I  shall  only  say,  that  I  think  my  MoHifMoroif. 
noble  and  learned  friend  on  my  left  exercised  a  wise  dis- 
cretion in  not  giving  leave  to  enrol  the  decretal  order  of 
1853.  If  an  appeal  against  that  order  would  not  enable 
the  Appellant  to  question  the  original  decree  of  1849,  the 
permission  to  enrol  it  would  have  been  of  no  use  to  him. 

If,  as  argued  at  your  Lordships'  bar,  an  appeal  against 
the  order  of  1853  would,  on  the  true  construction  of  the 
Standing  Orders  of  this  House,  enable  the  Appellant  to 
bring  into  discussion  the  original  decree,  though  enrolled 
more  than  five  years,  and  pronounced  nearly  ten  years  be- 
fore the  appeal  to  this  House,  then,  I  think,  it  would  have 
been  hard  on  the  Respondent  to  afford  any  such  faciUties 
against  her.  If  the  enrolled  decree  was  based  on  an 
erroneous  view  of  the  law,  that  was  no  fault  of  hers,  and 
the  object  of  limiting  a  time  after  which,  for  the  repose  of 
mankind,  no  decision  shall  be  questioned,  would  be  en- 
tirely defeated,  if,  by  merely  showing  that  there  has  been, 
or  probably  has  been,  error,  the  party  affected  by  the  error 
shall  be  assisted  in  getting  rid  of  the  bar  of  time.  I  en- 
tirely concur  in  the  opinion  of  my  noble  and  learned  firiend 
the  Lord  Chancellor,  that  this  appeal  ought  to  be  di£H 
missed,  with  costs. 

Lord  WensleyddU: 

My  Lords,  I  agree  in  the  advice  now  given  to  your 
Lordships  to  dismiss  this  appeal;  and  I  concur  in  the 
opinion  expressed  by  the  Lord  Chancellor  on  the  two 
questions  arising  in  this  case,  viz.  1st,  whether  the  general 
order  of  the  Court  of  Chancery  of  the  7th  Ati^^$t  1852,  as 
to  the  enrolment  of  decrees  and  orders,  is  valid  ?  and,  2d, 
whether  the  order  of  my  noble  and  learned  friend,  the  late 
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laeo.  Lord  Chancellor,  ought  to  be  reversed,  as  an  improper 
Beavuc  exercise  of  the  discretion  vested  in  him  by  the  order. 
MoRN^oTOK.  "^^  effect  of  the  general  order  of  August  1862  is,  with- 
out doubt,  practically  to  shorten  the  time  of  appeal  allowed 
by  the  Standing  Orders  of  the  House  of  Lords,  because, 
from  the  loose  practice  prevailing  op  to  that  time,  the  time 
for  enrolling  a  decree,  and  consequently  of  appealing  from 
it,  was  almost  indefinite ;  and  the  most  able  argument  of 
Sir  Hugh  Cairns  at  your  Lordships'  bar,  for  a  short  time 
mduced  me  to  doubt  whether  the  order  of  the  Court  of 
Chancery,  not  being  made  pursuant  to  an  Act  of  Parlia- 
ment, was  not  on  that  account  ultra  viris  and  void ;  but  I 
am  satisfied  that  it  was  not.  The  general  order  of  the 
Court  of  Chancery  was  one  to  regulate  its  own  procedure, 
and  which  that  court  was  perfectly  competent  to  make, 
and  the  Standing  Order  of  the  House  of  Lords,  makiog 
the  time  for  appeals  to  run  from  the  enrolment,  left  that 
court  perfectly  at  liberty  to  regulate  the  time  for  enrolment 
as  it  thought  proper,  with  a  view  to  its  own  proceedings. 
The  circumstance  that  the  alteration  of  the  practice  di- 
minished the  time  for  appealing  is  immaterial,  as  an  altera- 
tion of  practice  would  have  been,  which  had  the  effect  of 
extending  that  time,  and  in  effect  the  Standing  Order  of  the 
House  of  Lords  made  the  time  variable  and  contingefit 
upon  the  practice  of  the  Court. 

Li  the  next  place,  I  do  not  think  that  the  order  of  the 
late  Lord  Chancellor  can  be  set  aside.  I  do  not,  indeed, 
share  the  doubt  of  my  noble  and  learned  friend  on  the 
woolsack,  as  to  the  power  of  a  court  of  appeal  to  set  aside 
an  order  depending  on  the  discretion  of  a  judge,  when 
that  discretion  has  been,  in  its  opinion,  improperly  exer* 
cised ;  but,  in  this  case,  I  entirely  agree  with  my  noble 
^  and  learned  friend,  that  it  is  not  made  out  on  the  part  of 

the  Appellant  that  the  order  was  not  perfectly  right 
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I   could  have  wished   that  some   satisfactory   ground         1860. 
niight  be  found  to  let  in  the  Appellant   to  appeal  against       Beavan 
the    decree   of  the    21st  Jultf  1849;  for,  from   the  full    «     ^\ 
and  elaborate  discussion  which  took  place  before  Lord 
Chancellor  Cranworth,  and  the  Lords  Justices  in  the  case 
Mornington  v.  Keane{f)^  the  annuity  payable  to  Lady 
Mornwgton  would  probably  be  decided  not  to  be  a  prior 
charge  to  the  mortgage  of  the  Appellant      However,  I 
cannot  but  agree  with  my  noble  and  learned  friends,  that 
the  order  of  Lord  Chelmsford  cannot  be  imi)eached,  and  it 
is  not  now  open  to  the  Appellant  to  question  the  former 
decrees. 

Lord  Chelmsford: 

My  Lords,  two  questions  have  been  raised  in  this  case  ; 
Ist.  As  to  the  power  of  the  Court  of  Chancery  to  make 
tke  general  order  o(  August  1852,  limiting  the  time  for  the 
enrolment  of  decrees  and  orders.  2dly.  As  to  the  discretion 
exercised  in  refusmg  to  permit  the  enrolment  of  the  order 
upon  farther  directions  of  the  14th  March  185a. 

As  to  the  first  point,  it  was  contended,  that  the  power  to 
make  the  general  order  could  not  exist,  because,  1st,  It 
was  not  given  by  statute ;  and,  2dly,  ITiat  it  would  not  be 
within  the  inherent  power  of  the  Court  of  Chancery,  as  its 
effect  is  to  limit  the  time  of  appealing  to  this  House.  1 
quite  agree,  that  the  power  to  make  the  general  order  is 
not  given  by  statute,  but  I  think  it  is  equally  clear  that  it 
has  not  been  taken  away  by  such  authority.  The  acts 
which  have  been  referred  to  upon  this  point,  the  3  &  4 
Will.  4,  c.  94,  and  the  3  &  4  Vict.  c.  94,  empowering  the 
Lard  Chancellor,  with  the  advice  and  assistance  of  the 
other  Equity  Judges,  to  issue  rules  and  regulations  as  to 

(/)  2  DeG.&Jo.292. 
VOL.  VIII.  p  P 
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1860.  the  form  of  decrees  and  orders,  and  as  to  the  form  and 
Beavan  mode  of  drawing  up,  entering,  and  enrolling  orders  and 
MoRNiNQTON  ^^^''^^s,  Were  not  requisite  to  enable  the  Court  of  Chan- 
cery to  regulate  these  matters,  for  they  were  clearly  within 
its  competency  as  a  part  of  its  internal  practice  and  pro- 
cedure. And  these  acts,  therefore,  could  not  exclude  the 
exercise  of  any  other  power  inherent  in  the  Court. 

It  is  said,  however,  that  the  general  order  in  question 
imposes  a  limitation  upon  the  right  of  appeal  to  this  House, 
and  that,  therefore,  it  must  be  held  to  be  ultra  vira  and 
void.     No  doubt  if  the  order  had  attempted  directly  to  re- 
strict the  right,  or  to  shorten  the  time  of  appealing,  it  could 
not  have  been  maintained.   But  it  may  happen  that  an  order 
of  the  Court,  regulating  its  own  proceedings,  and  therefore 
properly  within  its  competency,  may,  although  solely  directed 
to  this  object,  have  an  incidental  bearing  upon  the  rights 
of  suitors  with  respect  to  some  other,  and  even  some  higher 
tribunal.     The   power  to  make  such  order  could  not  be 
affected  by  any  such  incidental  consequences,  at  all  events 
so  far  as  respects  the  proceedings  in  the  Court  itself.    Now 
this  is  the  case  with  respect  to  an  order  as  to  the  time 
within  which  decrees  must  be  enrolled.     Such  an  order  is 
clearly  matter  of  mere  procedure,  the  mode  of  bringing 
the  proceedings  to  a  termination,  to  which  the  Court  mast 
have  a  power  to  affix  some  limit  for  the  purpose  of  pre- 
venting all  the  inconveniences  and  mischiefs  which  neces- 
sarily arise  from  long  delay. 

To  show  that  the  general  order  of  1862  must  have  been 
made  without  reference  to  the  right  of  appealing,  your 
Lordships  have  been  referred  to  instances  of  orders  with 
respect  to  the  time  of  enrolment  of  decrees  which  were 
made  during  periods  when  no  appeal  from  the  Court  of 
Chancery  lay  to  your  Lordships'  House.  And  I  think  it 
can  hardly  be  doubted  that  your  Lordships'  standing  order 
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of  the  24th  March  1725  was  not  made  without  reference  1800. 
to  the  existing  practice  of  the  Court  of  Chancery  with  Beavan 
reference  to  the  enrolment  of  decrees.  The  rule  upon  this  ^obkiwotok. 
subject  not  having  been  strictly  observed,  it  became  at  last 
a  dead  letter,  although  the  form  of  asking  leave  to  enrol 
at  any  distance  of  time  was  kept  up,  and  continued  down 
to  the  order  of  1862.  And  thus  the  object  of  your  Lord- 
ships'standing  order,  which  was  to  prevent  delay  in  appeals, 
by  ordering  that  no  petition  of  appeal  should  be  received 
after  two  years  t  rom  the  signing  and  enrolling  of  the  decree, 
was  in  many  cases  entirely  frustrated.  The  general  order 
of  1862,  enforcing  the  enrolment  of  a  decree  within  a 
limited  time,  from  which  the  time  of  limitation  in  your 
Lordships'  standing  order  begins  to  run,  is,  therefoM,  not 
opposed  to,  but  b  in  unison  with  the  object  and  intention 
of  this  standing  order.  I  think  that  the  general  order  is 
not  only  valid,  but  highly  expedient 

The  validity  of  the  general  order  being  established,  it 
only  remains  to  be  considered  whether  the  discretion  which 
it  gives  to  the  Lord  ChancelUr  was  properly  exercised 
upon  the  present  occasion,  by  his  refusal  to  permit  the  en- 
rolment of  the  order  upon  farther  directions  of  14th  March 
1853.  I  will  not  notice  the  objection,  that  this  was  a 
question  for  the  Lord  Chancellor  to  determine,  and  that  it 
was  not  the  subject  of  an  appeal,  except  to  say  that  every 
Judge  who  is  entrusted  with  the  delicate  and  responsible 
power  of  discretion  upon  any  occasion,  ought  always  to 
desire  that  an  opportunity  should  be  afforded  of  bringing 
his  judgment  to  the  test  of  farther  and  more  mature  con- 
sideration. It  is  a  great  satisfaction  to  me  that  your  Lord- 
ships have  not  declined  to  enter  into  this  question,  and  that 
the  opinions  of  my  noble  and  learned  friends  justify  the 
order  which  is  the  subject  of  the  present  appeal 
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1860.  It  must  be  taken  as  fact,  that  Mr.  Beavan  had  for  many 

Beavan  years  no  intention  of  appealing  against  the  decree  of  1849, 
MoRNrwcTON.  or  against  the  order  upon  farther  directions  of  1853,  aad 
that  he  would  not  have  attempted  to  appeal  at  aU  but  for 
the  judgment  pronounced  in  the  Court  of  Chancery  io 
1868,  in  the  case  of  Mornitigton  v.  Keane.  This  he  dis- 
tinctly avows  in  his  affidavit,  upon  which  the  application  to 
enrol  was  founded,  for  he  there  says,  ^^  I  am  advised  that 
by  such  decision,  the  aforesaid  decision,  made  by  the  said 
decree  in  this  cause,  which  gives  priority  to  the  said  Plain- 
tiff over  my  said  mortgage,  has  been  overruled,  and  I  have 
been  advised  to  appeal  to  the  House  of  Liords  firom  the 
said  decree  and  the  said  order  on  farther  directions,  and 
the  said  order  of  the  17th  oi  Jvly  1855,  which  are  respec- 
tively consequential  on  the  said  decree,  as  aforesaid." 

Nor,  even  under  these  circumstances,  would  he  have  ap- 
plied to  enrol  the  order  of  1853  unless  he  had  supposed 
that  an  appeal  against  that  order  would  have  enabled  him 
to  draw  down  the  decree  of  1849,  and  make  it  also  the 
subject  of  appeal.  If  this  would  have  been  the  effect  of  an 
appeal  against  the  order  of  1853, 1  should  still  have  thought 
it  right,  under  the  circumstances,  to  refuse  the  applicatimi 
to  enrol,  because  the  mere  &ct  of  a  decision  having  taken 
place  apparently  at  variance  with  the  decree  of  1849,  in 
which  the  Appellant  had  so  long  acquiesced,  would  not,  in 
my  judgment,  have  furnished  a  su£5icient  reason  for  grant- 
ing an  indulgence  to  him  which  could  not  have  been  con- 
ceded without  seriously  prejudicing  the  rights  of  Ladf 
Mamington,  But  I  cannot  think,  when  a  final  decree  has 
been  pronounced  (that  is,  final  for  all  the  substantial  par- 
poses  of  the  suit),  with  liberty  reserved  for  either  party  to 
apply  to  the  Court,  upon  which  an  order  upon  farther  di- 
rectiong  happens  to  be  made,  at  whatever  distance  of  time 
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afterwards^  that  this  will  have  the  effect  of  reviving  an         I860, 
appeal  from  the  decree  as  to  which  the  time  for  appealing       Beatan 
had  long  before  expired.  Morh^gtow. 

It  is  argued,  however,  that  Mr.  Beavan  ought  to  have 
been  let  in  to  enrol,  because  he  was  absent  from  this 
country  when  the  order  on  farther  directions  was  made, 
and  that  he  has  been  abroad  ever  since.  If  this  question 
18  to  be  determined  by  the  general  order  alone,  it  must  be 
observed  that  it  contains  no  provision  for  disabilities, 
though,  of  course,  absence  in  a  foreign  country  would  be  a 
natural  circumstance  in  the  consideration  of  the  justice 
and  expediency  of  enlarging  the  period  for  enrolment 
But  there  being  no  exemption  in  the  general  order,  and  it 
being  quite  clear  that  Mr.  Beavan  was  cognizant  of  all  the 
proceedings,  appearing  throughout  the  whole  of  them  by 
counsel,  he  is  not  in  a  more  favourable  position  for  ob- 
taining indulgence  than  any  other  suitor  who  remains 
within  the  jurisdiction  of  the  Court. 

But  it  is  said  that  as  the  standing  order  of  your  Lord- 
ships' House  contains  an  exception  in  favour  of  persons 
who  are  out  of  Great  Britain  and  Ireland  at  the  time  of 
the  enrolment  of  the  decree,  to  refuse  Mr.  Beavan  the  per- 
mission to  enrol  is  to  deprive  him  of  the  benefit  of  this 
exception.  It  would  be  a  suflScient  answer  to  this  com- 
plaint to  say  that  the  general  order  must  be  applied  upon 
its  own  independent  grounds  without  regard  to  collateral 
consequences.  But  it  appears  to  me  that  in  this  particular 
case  of  absence  from  the  country,  the  general  order  and 
the  standing  order  correspond,  and  that  even  upon  the 
order  of  1853  the  time  had  run  against  an  appeal  to  your 
Lordships'  House. 

Your  Lordships  will  observe  that  the  standing  order, 
after  enumerating  certain  cases  of  disability  in  which  the 
time  for  appealing  is  enlarged  to  t\v  o  years  afler  the  re- 
moval of  each  disability,  singles  out  the  particular  case  of 
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absence^  and  orders  that  in  no  case  shall  any  person  be 
allowed  a  longer  time  on  account  of  mere  absence  to  lodge 
an  appeal,  than  five  years  from  the  date  of  the  last  decree. 
The  standing  order  makes  a  clear  distinction  between 
enrolling  a  decree  and  the  date  of  a  decree,  and  appears 
to  intend  that  five  years  from  the  time  when  the  decree  is 
made  is  to  be  the  utmost  limit  of  delay  in  the  case  of  mere 
absence  from  the  country.  And  it  may  be  remarked  that 
as  any  party  may  enrol  a  decree,  there  is  no  great  hardship 
in  barring  the  right  to  appeal  after  the  lapse  of  so  long  a 
period  as  five  years  from  the  time  of  its  being  pronounced. 
If  this  is  a  correct  interpretation  of  the  standing  order, 
then  in  November  1858  the  time  for  appealing  against  die 
order  of  March  1853  had  expired,  and  this  House  would 
not  have  received  a  petition  of  appeal  against  that  order. 
But  upon  the  other  grounds  I  agree  with  my  nobk  and 
learned  fiiends  that  it  was  not  just  and  expedient  that  the 
time  for  enrolling  the  order  of  1853  should  be  enlarged, 
and  that  this  appeal  must  therefore  be  dismissed. 

Order  affirmed,  and  appeal  dismissed  with  costs. 

Lords'  Journals,  19  July  1860. 
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William  Seed 

John  Higgins  and  others 


Appellant. 
Respondents. 


Where  the  question  of  novelty  or  infriDgement  depends  merelj  ot 
the  construction  of  the  specification,  it  is  one  entirely  for  ^ 
Judge,  but  where  it  also  depends  on  other  cirenmstanoea,  tnehai 
the  degree  of  diffeience,  or  of  similitude  between  two  machiiia>  it 
is  a  mixed  question  of  law  and  fact :  what  the  juiymen  find  to 
hare  been  done  is  the  matter  of  fact ;  but  the  Judge  must  apply 
that  fact  according  to  the  rules  of  law,  and  is  entitled  and  bofoid 
to  say  whether  what  has  been  done  amounts  to  an  mfringement 

The  Plaintiff  took  out  a  patent  for  an  improyement  in  maehinoy 
used  for  roving  cotton.   His  specification  appeared  to  claim  the  dis- 
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covery  of  the  application  of  the  principle  of  centrifugal  force  for  ^p^^ 

such  a  purpose,  but   he  filed  a  disclaimer,  declaring  that  he  in-  v^--J 

tended  to  claim  only  the  application  of  centrifugal  force  in  the  Seed 

particular  manner  described  in  the  specification  :  „    ^' 

Held,  that  taking  these  two  instruments  together  {dtib.  Lord  Wensley^ 

dale)f  they  sustained  the  patent. 
The  particular  manner  described  was  by  the  use  of  '^a  weight." 
The  Defendants  employed  a  machine  similar  in  many  respects, 
but,  though  using  weight,  or  pressure  occasioned  by  weight,  as  a 
force,  not  using  "  a  weight "  : 
Held,  that  this  did  not  amount  to  an  infringement  of  the  Plaintiff's 
patent ;  and  that  the  Judge,  on  seeing  this  distinction,  ought 
(dub.  Lord  Campbell^  C.)  so  to  have  directed  the  jury. 
On  a  trial  for  the  infringement  of  a  patent,  the  Judge  declared  his 
opinion  that  the  specification  and  disclaimer  were  sufficient  to  sus- 
tain the  patent,  but  he  reserved  that  question  for  the  Court.  A 
verdict  was  given  for  the  Plaintiff.  A  rule  to  enter  the  verdict  for 
the  Defendants  was  obtained,  but  was  discharged.  Leave  to 
appeal  was  granted  under  the  17  &  18  Vict.  c.  125,  and  the  Court 
added  to  the  leave,  **  and  also  on  the  gi'ound  that  taking  the  spe- 
cification and  disclaimer  to  be  good,  there  was  no  evidence  to  go  to 
the  jury  of  infringement."  This  second  point  had  not  been  dis- 
cussed in  the  Court  below.  The  Court  of  Exchequer  Chamber 
affirmed  the  judgment  of  the  Court  below  on  the  question  of  the 
sufficiency  of  the  specification  and  disclaimer,  but  directed  a  new 
trial,  on  the  ground  that  there  was  no  evidence  of  infringement  to 
go  to  the  jury  : 
Heij>,  that  the  Court  of  Exchequer  Chamber  had  authority  to  grant 

a  new  trial. 
The  opinion  of  scientific  witnesses  as  to  whether  there  has  or  not  been 
an  infringement  ought  not  to  be  received  (per  Lord  IVensleydale). 


This  was  an  action  brought  by  Seed  to  recover  damages 
for  the  infringement  of  a  patent,  granted  to  him  on  the 
14th  July  1846,  for  the  invention  of  "  certain  improve- 
ments in  machinery,  or  apparatus  for  preparing,  slubbing, 
and  roving  cotton,  and  other  fibrous  substances,"  which 
machinery  he  charged  the  defendant  with  having  imitated. 
On  the  23d  August  1854  the  Plaintiff  filed  a  disclaimer,  and 
the  declaration  alleged  a  breach  of  the  patent  right  after 
that  time. 

P  P  4 
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The  Defendants  pleaded,  first,  not  guilty;  secondly, 
that  the  Plaintiff  was  not  the  inventor;  thirdly,  that  the  in- 
vention was  not  new;  fourthly,  that  the  invention  was  not  a 
manufacture ;  fifthly,  that  the  specification  was  insuflBcient; 
sixthly,  that  the  disclaimer  extended  the  right  originally 
claimed;  seventhly,  that  the  invention  described  in  the 
altered  specification  was  a  different  invention  from  that  for 
which  the  patent  was  granted. 

Issue  was  taken  on  all  these  pleas. 

The  important  words  in  the  first  specification  filed  Iqf 
the  Plaintiff  were  these : — **  My  improvements  in  ma- 
chinery or  apparatus  for  preparing,  slubbing,  and  roving 
cotton,  and  other  fibrous  substances,  apply  solely  to  that 
part  of  such  machinery  called  the  flyer,  which  is  employed, 
in  connexion  with  the  spindle,  for  the  purpose  of  winding 
the  sJiver  or  roving  upon  the  bobbin.  My  invention  coo- 
Bists  in  the  application  of  the  principle  of  centrifugal  force 
to  the  flyers  employed  in  the  above-mentioned  machinery, 
for  the  purpose  of  producing  the  required  elasticity  or  pres- 
sure upon  the  bobbin,  by  causing  the  small  spur  or  lever, 
which  conducts  the  sliver  of  cotton  or  other  fibrous  mate- 
rial on  to  the  bobbin,  to  press  or  bear  agmnst  the  same 
simply  by  the  action  of  such  force,  instead  of  being  effected 
by  springs  or  such  other  mechanical  pr&^^sure.  By  the 
application  of  this  invention  the  bobbins  of  rovings  will  not 
only  be  made  bard,  but  equally  compressed  throughout,  as 
the  pressure  upon  the  same  will  be  found  to  decrease 
slightly  as  the  diameter  of  the  bobbin  increases,  and  thos 
equalise  the  formation  thereof,  instead  of  having  the  outer 
or  finished  diameter  made  harder  than  the  interior,  which 
has  hitherto  been  the  case.^'  The  specification  went  on 
to  describe  the  apparatus,  and  said  that  the  upper  end  of 
the  hollow  flyer  leg  "  has  a  small  weight.  A,  attached 
thereto.     As  the  flyer,  c  c,  revolves  at  a  high  velocity,  the 
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weight,  A,  at  the  upper  end  of  the  wire  will  be  thrown  from         J^- 
he  centre,  and  cause  the  spur  or  lever,  e,  at  the  lower  end         Sbed 
>f  the  wire  to  bear  or  press  against  the  bobbin,  b  6,  the      Higoihs. 
pressure  slightly  decreasing  as  the  increasing  diameter  of 
the  bobbins  cau<;es  the  weight,  A,  to  approach  the  centre  of 
rotation."     A   drawing  was  attached  to  this  description. 
The  specification  concluded  thus :  "  The  above  apparatus 
represents  one  particular  and  practicable  mode  of  applying 
my  invention ;  but  I  would  here  remark,  that  I  do  not  in- 
tend to  confine  myself  to  this  particular  method ;  but  I 
claim  as  my  invention  the  application  of  the  law  or  prin- 
ciple of  centrifugal  force  to  the  particular  or  special  purpose 
above  set  forth,  that  is,  to  flyers  used,"  &c.,  as  before 
described. 

The  Plaintiff  afterwards,  under  the  6  &  6  Will.  4,c.  83, 
and  15  &  16  Vict.  c.  83,  put  in  a  disclaimer,  which  thus  re- 
cites the  reason  for  making  it :  "  Whereas  I  have  been 
advised  that  the  claim  of  my  invention,  contained  in  the  said 
specification,  may  be  construed  in  such  a  manner  as  to  be 
more  extensive  than  I  intended,  and  by  reason  thereof  I  am 
desirous  of  making  and  extending  the  disclaimer  hereinafter 
expressed,"  &c.  It  then  proceeded :  "  I  disclaim  all  appli- 
cation of  the  law  or  principle  of  centrifugal  force  as  being 
part  of  my  said  invention,  or  as  being  comprised  in  my 
claim  of  invention  contained  in  the  said  specification,  ex- 
cept only  the  application  of  centrifugal  force  by  means  of  a 
weight  acting  upon  a  presser,  so  as  to  cause  it  to  press 
against  a  bobbin,  as  described  in  the  said  specification ; 
and  I  declare  that  the  above-written  disclaimer  is  not  in- 
tended to  extend  the  exclusive  right  granted  by  the  said 
letters  patent,  and  shall  not  extend  the  said  right  in  any 
way  whatever." 

The  cause  was  tried  before  Lord  Campbell^  at  the  sit- 
tings after  Trinity  Term  1857,  when  evidence  was  given 
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1860.        to  show  that  the  object  of  the  Plaintiff's  invention  was  to 
Sbkd         produce  a  close  and  even  winding  of  cotton  on  a  bobbin, 
„   ^*  and  that  this  was  effected  by  a  continuing  pressure  on  the 

whole  side  of  the  bobbin,  while  the  winding  was  going  on. 
Among  the  witnesses  called  for  the  Plaintiff  were  the  fol- 
lowing : — Mr.  Carpmaely  after  describing  the  two  machines, 
said,  "  The  similarity  between  that  and  Mr.  Seed's  is, 
that  the  weight  is  carried  up  the  1^  of  the  flyer ;  but  the 
Defendants  do  not  carry  the  mean  of  the  weight  at  the  top; 
they  make  their's  weighty  all  the  way  up.  Mr.  Seed  does 
not  distribute  his  weight,  but  carries  it  to  the  top ;  the  De- 
fendants carry  it  only  part  to  the  top,  and  distribute  it  all 
the  way.  I  think  that  is  not  any  substantial  difference. 
It  has  the  essential  feature  of  Mr.  Seed's,  in  carrying  tbe 
weight  from  the  bottom  of  the  leg  up  the  1^,  and  pre- 
venting the  large  excess  of  weight  at  the  end  of  the  leg 
which  previously  existed." 

Mr.  Charles  May  said :  "  The  distinctive  property  of  the 
Plaintiffs  presser  consists  in  the  application  of  the  centri- 
fugal tendency  of  the  weight,  that  weight  being  supported 
at  a  higher  point  than  the  plane  of  rotation  of  the  pressing 
finger.  The  Defendants'  presser  so  hi  resembles  the 
Plaintiff's  in  the  pecuUar  distinctive  quality  of  bringing 
the  weight  nearer  to  the  source  of  motion ;  by  bringing  it 
higher  up  the  leg  there  is  less  tendency  to  create  that 
vibration  which  I  believe  was  fatal  to  Dyer*s  presser.  It 
gives  the  peculiar  advantages  of  the  Plaintiff's  in  a  great 
measure."  In  cross-examination  he  said  that  the  weight 
in  the  Defendants'  machine  was  on  the  leg  of  the  flyer ;  in 
the  Plaintiff's  it  was  upon  a  separate  piece  of  machinery— 
upon  a  separate  axis. 

At  the  close  of  the  Plaintiff's  case  it  was  objected,  first, 
that  the  disclaimer  did,  in  fact,  extend  the  claim,  and  de- 
scribed and  claimed  an  invention  different  from  that  for 
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which  the  patent  had  been  granted  ;  secondly,  that  if  the 
invention  described  in  the  specification,  as  altered  by  the 
disclaimer,  was  limited  to  the  particular  mode  of  applying  jj  •' 
centrifugal  force  described  in  the  disclaimer,  specification, 
and  drawings,  there  was  no  evidence  of  any  infringement 
These  objections  were  overruled ;  but  the  point  raised  by 
the  first  was  reserved.  The  second  was  not  reserved,  and 
the  question  of  infringement  was  left  to  the  jury.  A  ver- 
dict was  found  for  the  Plaintiff. 

In  Michaelmas  Term  1857,  a  rule  was  obtained  to  enter 
judgment  for  the  Defendants,  on  the  ground  that  the  dis- 
claimer described  a  different  invention  than  that  for  which 
the  patent  was  granted,  and  that  if  the  invention  was  con- 
fined to  the  particular  mode  of  applying  centrifugal  force 
described  in  the  specification,  there  was  no  evidence  of 
infiringement  In  Hilary  Term  1858,  this  rule  was  dis- 
charged (a).  The  case  was  taken  by  appeal  to  the  Ex- 
chequer Chamber,  upon  leave  granted  by  the  Court  of 
Queen's  Bench,  under  the  17  &  18  Fid.  c.  125.  The  rule 
granted  the  leave,  not  only  on  the  ground  reserved  at  the 
trial,  as  to  the  construction  of  the  specification  and  dis- 
claimer, but  ^'  also  on  the  ground  that,  taking  the  specifi- 
cation and  disclaimer  to  be  good,  for  the  reasons  mentioned 
in  the  judgment  of  the  Court,  there  was  no  evidence  to  go 
to  the  jury  of  infiringement."  The  patent  was  there  held 
valid,  but  the  majority  of  the  judges  thinking  that  there 
was  no  evidence  of  infringement,  a  new  trial  was  or- 
dered (6).  Both  parties  appealed;  the  Plaintiff,  because 
he  contended  that  the  Exchequer  Chamber  had  no  autho- 
rity to  order  a  new  trial  on  this  new  ground  of  mis- 
direction ;  the  Defendants  because  they  insisted  that  the 
patent  was  not  valid. 

(a)  8  EIL  &  Bl.  756.  (h)  Id.  771. 
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The  Solicitor-General  (Sir  W.  Atherion)  and  Mr.  Af. 
^.  Smith  (Mr.  Hindmarch  was  with  them)  for  the  Ap- 

There  was  no  jurisdiction  in  the  Court  of  Exchequer 
Chamber  to  direct  a  new  trial  in  this  case.  The  leare 
granted  under  the  17  &  18  Vict.  c.  125,  ss.  33,  34,  36, 
could  give  no  such  authority.  There  can  only  be  an 
appeal  against  what  was  decided  in  the  Court  below.  The 
first  rule  was  to  enter  a  verdict  for  the  Defendants.  That 
rule  was  discharged.  The  Exchequer  Chamber,  on  ap- 
peal, confirmed  that  discharge,  but  discussed  a  new  matter, 
and  ordered  a  new  trial  upon  it.  This  was  not  exe^ 
cising  an  appellate,  but  an  original  jurisdiction ;  and  there 
is  nothing  to  warrant  such  a  proceeding ;  and  the  powa 
of  appealing  being  a  statutory  power  it  must  be  strictly 
followed. 

The  original  specification  and  the  patent  must  be  taken 
together,  and  they  sufficiently  set  forth  the  nature  of  the 
invention,  and  the  mode  to  carry  it  into  effect,  and  con- 
stitute a  good  ground  for  a  patent.  The  disclaimer  does 
not  claim  anything  not  claimed  in  the  specification,  bat, 
on  the  contrary,  limits  what  might  have  appeared  to  be  a 
claim  for  every  application  of  centrifugal  force  to  a  claim 
for  the  application  of  it  in  the  manner,  and  for  the  par* 
pose,  described  in  the  specification. 

Assuming  that  the  direction  as^to  infringement  may 
now  be  discussed,  it  is  submitted  that  the  question  of 
infringement  was  properly  left  to  the  jury.  That  question 
depends  on  the  testimony  of  witnesses,  and  not  on  the  con- 
struction of  instruments,  and  is  a  question  for  the  jury,  and 
not  for  the  Judge,  Jupe  v.  Pratt  (c),  De  la  Rue  v.  Dich- 

(c)  Webst.  Pat.  Cas.  144. 
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enson  (rf) ;  so  it  was  treated  in  Bovill  v.  Keyworth  (e),  and         1060. 

in  Lister  v.  Leather  (/).     A  patent  for  a  combination  does         Seed 

not  import  that  each  of  the  parts  is  new,  nay,  it  is  suflBcient       Hiooiits. 

if  the  combination  is  new,  though  each  of  the  parts  may 

be  old.     Whether  the  combination  is  new  is  a  question  for 

the  jury.     In  Steiner  v.  Heald  (g),  though  the  obtaining 

of  a  colouring  matter  from  madder  was  known  almost  as 

-widely,  perhaps,  as  the  principle  of  centrifugal  force,  still 

the  first  application  of  a  known  process,  the  use  of  hot 

-water  with  an  acid,  to  a  known  material,  spent  madder,  to 

produce  what  had  never  before  been  obtained  in  the  same 

way,  was  left  to  the  jury  as  sufficient  to  sustain  a  patent. 

Hills  V.  The  London  Gas  Company  (A)  is  an  authority  as 

to  both  these  propositions. 

The  Lord  Chancellor  intimated  that  the  Respondents' 
counsel  need  not  trouble  themselves  on  the  question  re- 
specting the  jurisdiction  of  the  Court  in  this  case  to  direct 
the  new  trial. 

Mr.  Knowles  and  Mr.  Grove  (Mr.  Webster  was  with 
them),  for  the  Respondents  : 

The  specification  and  disclaimer  will  not  support  this 
patent.  The  specification  was  too  wide.  When  the 
Plaintiff  flamed  it,  he  was  plainly  not  aware  that  the  prin- 
ciple of  centrifugal  force  had  ever  before  been  applied  to 
such  a  purpose.  Yet  it  had  been  applied  in  Dyer's  patent. 
A  patentee  must  sum  up  in  his  specification  the  principle 
of  his  invention ;  if  that  principle  is  not  new,  the  patent 
cannot  be  supported,  although  it  appears  that  the  applica- 
tion of  the  principle  as  described  in  the  specification  is 
new.   The  King  v.    Cutler  {i);    for   he  must    accurately 

{d)  7  Ell  &.  Bl.  738.  (g)  6  Exc.  Rep.  607. 

(«)  Id.  725.  {h)  6  Hurl.  &  Nor.  312. 

(/)  8  El.  &  Bl.  1004.  (f)  1  Stark.  364. 
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1860.         describe  his  invention,  so  that  men  may  know  both  what 
Sbed         to  do  and  what  to  avoid. 
HioGiKs.  [The  Lord  Chancellor :  If  there  was  a  proper  disclaimer 

of  what  he  had  no   right  to,  would    not   the  rest  be 
valid  ?] 

It  might  not,  if  the  original  specification  had  claimed 
as  an  invention  a  principle  perfectly  well  known  to  every 
one;  for  then,  the  original  being  wholly  void,  no  mere 
amendment,  which  a  disclaimer  is,  could  cure  its  defects 

Then,  was  the  Court  of  Exchequer  Chamber  right  in 
saying  that  there  was  evidence  to  go  to  the  jury  ?  To  be 
able  properly  to  answer  that  question,  Dyer^s  patent  ought 
to  be  here. 

[The  Lard  Chancellor:  Is  that  part  of  the  materials 
laid  before  the  Court  of  Appeal?  If  not,  it  cannot  be 
referred  to.] 

It  is  not  part  of  the  printed  case,  but  it  formed  part  of 
the  evidence,  for  the  witnesses  referred  to  it,  and  made 
comparison  with  it,  and  that  evidence  is  before  the  House. 

[The  Lord  Chancellor :  Dyer's  patent  was  only  referred 
to  with  regard  to  novelty,  but  not  with  regard  to  infiringe- 
ment.] 

But  the  two  things  are  so  blended  together  that  it  is 
impossible  to  separate  them.  Dyer's  patent  was  gone,  bat 
if  that  patent  contained  what  the  Plaintiff  claimed  as  his 
invention,  the  use  of  the  machinery  in  Dyer's  patent  codd 
not  be  an  infringement  of  the  Plaintiff's  patent,  for  he 
could  have  no  exclusive  right  in  what  was  previously  well 
known.  A  similar  process  applied  to  a  purpose  different 
from  that  which  is  the  object  of  the  patent  will  not  cod- 
stitute  an  infringement  In  Higgs  v.  Goodwin  {j)  there 
was  a  patent  for  treating  chemically  the  sewage  of  towns, 

(j)  ElU  Bl.  &  EU.  529. 
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by  which  a  precipitate  was  obtained  that  was  useful  for  18^- 
agricultural  purposes.  The  patentee  used  the  hydrate  of  Sbbd 
lime.  The  Defendant,  who  represented  the  Board  of  HiaaiNs. 
Health  for  Hitchin  in  Hertfordshire^  had  separated  a  great 
part  of  the  sewage  matter  from  the  water  by  filtration,  and" 
then  applied  hydrate  of  mercury,  but  did  so  not  with  the 
intention  of  turning  the  precipitate  to  value,  but  of  getting 
rid  of  it.  The  Jury  thought  that  the  Defendant  had  in- 
fringed the  Plaintiff's  patent,  but  the  Court  held  that  the 
intention  was  important,  and,  as  the  Plaintiff*  had  the  in- 
tention to  produce  something  which  was  commercially 
valuable,  and  the  Defendant  did  not  interfere  with  that 
purpose,  but  avoided  it  altogether,  what  he  did  was  no 
infringement  In  that  case  there  was  no  doubt  some 
question  of  fact  for  the  Jury,  but  that  question  of  fact 
being  ascertained,  the  question  of  infringement  became 
one  for  the  Court.  So  in  Barber  v.  Grace  (A),  the  patent 
wtLS  for  pressing  woollen  hosiery  between  heated  boxes. 
The  Defendant  introduced  heated  rollers  instead  of  boxes, 
uid  it  was  held  by  the  Court  not  to  be  an  infringement. 
rhe  new  form  was  a  new  invention.  So  here  any  body 
vas  at  liberty  to  apply  centrifugal  force  for  the  purpose  of 
pvinding  cotton,  provided  only  that  he  did  not  apply  it  in 
lie  exact  way  described  in  the  patent  In  his  disclaimer 
he  Plaintiff*  has  not  disclaimed  the  title  or  the  means,  but 
mly  the  supposition  that  he  claimed  the  application  of 
:entrifugal  force  to  this  purpose  as  his  invention. 

[Lord  Chelmsford :  He  disclaims  ^all  applications  of 
hat  principle,  except  the  application  of  it  as  particularly 
lescribed  in  his  specification.] 

But  his  disclaimer  is  not  there  exact  as  it  should  be. 

[The  Lord  Chancellor:  Suppose  there  to  be  six  modes 
f  applying  centrifugal  force :  he  first  claims  all  six,  then 
{k)  1  Exch.  Rep.  339. 
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I860.         finding  that  five  of  the  six  are  in  use,  he  disclsums  aB  but 
Seed         one ;  may  he  not  do  so  and  have  a  valid  patent  ?] 
HiGoiNB.  Saunders  v.  Asion  (I),  Morgan  v.  Seaward  (wi),  NeUion 

v.  Harford  (n),  show  that  a  misleading  specification 
cannot  sustain  a  patent  And  such  a  doubtfiil  disclaimer 
as  the  present  will  not  cure  it  The  PlaintiflF's  patent 
now  depends  on  his  disclaimer,  and  that  does  not  fulfil 
the  condition  of  showing  men  both  what  they  are  to  do  and 
what  they  are  to  avoid.  A  man  cannot  limit  the  disclaimer 
for  the  purpose  of  saving  the  novelty,  and  enlarge  it  for  the 
purpose  of  saving  the  infringement  That  has  been  done 
here.  The  evidence  here  shows  that  the  Defendants' 
machine  was  much  more  like  Dyer's  than  the  PlamtiflTs, 
and  in  fact  disproves  the  pretence  of  infringement,  and  so 
the  Judge  ought  to  have  decided  on  the  construction 
of  the  patent,  which  is  a  matter  only  for  the  Court,  Neiltm 
V.  Harford  (o).  The  Jury  ought  to  have  been  distinctly 
told  that  there  was  no  evidence  of  infringement,  and  that 
the  verdict  must  be  for  the  Defendants. 

The  Lord  Chancellor  (Lord  Campbell) : 
July  19.  On  the  appeal  by  the  Defendants   below  against  the 

Plaintiff  below,  I  am  clearly  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  ought  to  be 
affirmed,  for  the  reasons  assigned  in  delivering  the  judg- 
ment of  the  Court  of  Queen's  Bench,  which  was  affirmed 
by  the  Court  of  Exchequer  Chamber. 

The  other  appeal^  that  of  the  Plaintiff  below  against  the 
Defendants  below,  raises  the  question,  whether  at  the  coo- 

(/)  Webs.  Pat.  Cas.  76  n ;  after-  Hurl.  65. 

wards  in  Banc,  3  Barn.  &  Ad.  (»)  Webs.  Pat.  Cas.  320;  « 

881.  Mee.  &  W^.  806. 

(m)  Webs.    Pat.  Cas.    173  ;  (o)  Id.  16. 
2  Mee.  &  Wels.  544 ;  Murp.  k 
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elusion  of  the  Plaintiff's  case,  the  presiding  Judge  ought  IBGO. 
to  have  directed  a  nonsuit,  on  the  ground  that  although  Sbed 
the  novelty  of  the  PlaintifTs  invention  might  be  established,  Higoins. 
there  was  no  evidence  of  infraction.  This  depended  upon 
the  examination  of  two  scientific  witnesses  of  great  expe- 
rience and  respectability,  who  are  much  more  familiar 
with  such  machinery  than  any  Judge  on  the  bench,  lliey, 
afler  having  described  the  PlaintifTs  machine  and  a 
machine  of  the  Defendants,  manufactured  and  sold  by 
them  (which  was  the  alleged  piracy),  swore  as  follows  :^^ 
*^  That  there  was  not  any  substantial  difference  between 
them;  that  the  Defendants'  presser  so  far  resembled 
the  Plaintiff's  in  the  peculiar  distinctive  quality  of 
bringing  the  weight  nearer  to  the  source  of  motion, 
by  bringing  it  higher  up  the  leg,  and  by  so  bringing  it 
higher  up  the  leg,  there  was  less  tendency  to  create  that 
vibration  which  was  fatal  to  Dj/er^s  presser,  and  that  this 
was  the  distinctive  property  and  advantage  of  the  Plain- 
tiff's presser,  and  that  the  Defendants'  gives  the  peculiar 
advantages  of  the  Plaintiff^s  in  a  great  measure."  Those 
witnesses  may  be  considered  as  saying,  that  the  Defen- 
dants' machine  sought  to  attain  the  same  object  as  the 
Plaintifrs,  and  substantially  by  the  same  process. 

I  must  confess  that  I  have  still  great  difficulty  in  seeing, 
Jiow,  while  these  witnesses  stood  uncontradicted,  the  Judge 
could  have  at  once  withdrawn  the  case  from  the  jury. 
Contradictory  evidence  was  afterwards  adduced  by  the 
Defendants,  but  this  could  not  strengthen  the  renewed 
application  for  a  nonsuit  Where  novelty  or  infringement 
depends  merely  on  the  construction  of  the' specification,  it 
is  a  pure  question  of  law  for  the  Judge ;  but  where  the 
consideration  arises  how  far  one  machine,  or  a  material 
part  of  one  machine,  imitates  or  resembles  another  in  that 
which  is  the  allied  invention,  it  generally  becomes  a  mixed 
question  of  law  and  fact  which  must  be  left  to  the  jury. 

VOL.  VIII.  Q  Q 
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ft 
1800.  In  the  present  case,  the  Plaintiff  certainly  was  not  en- 

Se£i>  titled  to  a  verdict  without  proving  that  the  Defendants  had 
HfG^iNs  substantially  used  that  particular  mode  of  roving  cotton  to 
which  his  disclaimer  confined  him.  No  exception  was 
taken  to  the  manner  in  which  the  question  was  left  to  the 
jury.  There  might  be  a  wrongful  and  actionable  imita- 
tion of  the  Plaintiff's  machine,  although  it  was  not  closely 
copied  in  all  respects ;  and  the  degree  of  similitude  or 
difference  which  is  or  is  not  to  constitute  piracy,  seems, 
generally  speaking,  to  savour  more  of  fact  than  of  law. 
In  the  present  case,  the  difference  chiefly  relied  upon  was 
that  the  centrifugal  force  acts  on  a  higher  plane  in  the 
Plaintiff's  machine  than  in  the  Defendants'.  This  was  a 
very  fit  topic  to  be  addressed  to  the  jury,  but  I  must  veiy 
seriously  doubt  whether  the  Judge  would  have  been  justi- 
fied in  stopping  tlie  trial,  by  saying  that  there  could  be  no 
infraction  unless  in  both  machines  the  centrifugal  force 
acted  exactly  in  the  same  plane. 

However,  notwithstanding  these  doubts,  as  I  understand 
that  my  noble  and  learned  friends,  who  heard  this  appeal 
argued  at  your  Lordships'  bar,  agree  in  thinking  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  on  this 
point  was  right,  I  have  not  so  strong  an  opinion  in  the 
contrary  direction  as  to  force  me  to  dissent,  and  I  shall 
concur  with  them  in  advising  your  Lordships  that  upon 
both  appeals  the  judgment  be  affirmed. 

Lord  Cranworth : 

In  this  case,  the  Judges  in  the  Exchequer  Chamber 
directed  a  new  trial,  because,  in  their  opinion^  there  was 
no  evidence  of  infringement.  The  Plaintiff  has  appealed, 
because  he  says  there  was  evidence,  and  that,  therefore, 
he  ought  to  be  allowed  to  maintain  his  action*  The  De- 
fendants have  appealed,  because  they  say  the  invention 
now  relied  on  is  not  that  for  which  the  patent  was  granted 
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The  Court  of  Queen's  Bench,  on  the  latter  point,  was  una- 
nimous in  favour  of  the  Plaintiff,  and  a  majority  of  the 
Judges  in  the  Court  of  Exchequer  Chamber  concurred. 

I  adopt  the  same  opinion.  I  think,  reading  the  speci- 
fication in  a  fair  spirit,  we  must  understand  the  patentee 
to  have  said,  that  he  claimed  as  his  invention  the  applica- 
tion of  centrifugal  force  to  the  flyers  in  the  mode  elabo- 
rately explained  in  his  diagrams.  But  then  he  did  not 
confine  himself  to  that  mode;  he  claimed,  farther,  the 
application  of  the  principle  of  centrifugal  force  to  flyers 
used  in  machinery  for  preparing  and  roving  cotton,  in 
whatever  way  it  might  be  applied.  The  effect  of  the  dis- 
claimer was  to  strike  out  of  the  specification  this  latter 
general  claim,  leaving  only  the  claim  for  the  particular 
mode  of  application  specially  described.  I  think  it  would 
be  unreasonable  and  hypercritical  to  say  that  on  a  speci- 
fication so  framed  the  patentee  had  not  claimed  as  his 
invention,  or  as  part  of  his  invention,  w^hat  he  had  de- 
scribed. And  when,  therefore,  by  the  disclaimer  the 
general  claim  is  abandoned,  the  particular  claim  remains 
good*    This  disposes,  therefore,  of  the  cross  appeal. 

On  the  original  appeal  I  think  that  the  Court  of  Ex- 
chequer Chamber  was  right  in  holding  that  there  was  no 
evidence  of  infringement,  and  so  that  there  must  be  a  new 
trial. 

By  the  disclaimer  the  right  of  the  Plaintiff  was  confined 
to  the  application  of  centrifugal  force,  by  means  of  a  weight 
acting  on  a  presser,  so  as  to  cause  it  to  press  against  a 
bobbin,  a  weight  working  in  a  plane  above  the  rest  of  the 
machinery,  as  described  in  the  specification.  There  was 
uo  evidence  of  the  Defendants  having  so  applied  centri- 
fugal force.  Their  machine  had  no  weight.  The  weight 
referred  to  in  the  specification  is  a  distinct  part  of  the 
machinery.     The  claim  is  not  for  the  application  of  ceii- 

VOL.  VIII.  R  R 
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1860.  trifugal  force  by  means  of  weight  acting  on  a  presser,biit 
Seed  by  means  of  a  weighty  and  of  a  weight  acting  in  the  manner 
HicwiNs,  minutely  described  in  the  specification.  This  is  not  the 
case  of  an  equivalent.  What  the  Defendants  did,  was  to 
obtain  the  advantage  of  pressure,  by  means  of  centrifngal 
force,  obtained  without  a  weight  acting  in  the  manner 
described  by  the  Plaintiff,  and  forming  an  essential  part  of 
his  claim.  If  the  machine  of  the  Defendants  is  an  infringe- 
ment of  the  PlaintifTs  patent,  then  he,  in  truth,  retains 
the  benefit  of  all  which  he  has  disclaimed.  I  am,  there- 
fore, of  opinion  that  the  judgment  of  the  Exchequer 
Chamber  was  right,  and,  so  that  both  appeals  ought  to  be 
dismissed. 

Lord  Wensleydale: 

My  Lords,  there  are  two  questions  for  your  Lordships' 
decision  in  this  case.  The  first,  whether  the  Defendants  are 
entitled  to  have  a  rule  to  enter  judgment  for  them  on  the 
point  reserved.  The  second,  whether,  upon  the  evidence 
stated  in  the  case  agreed  upon  between  the  parties,  there 
was  any  evidence  to  go  to  the  jury  of  an  infringement  of 
the  patent  as  limited  by  the  disclaimer. 

Upon  the  iirst  question,  which  is,  whether,  after  the 
disclaimer  entered  pursuant  to  the  statute  6  &  6  WilL  4, 
c.  83,  the  patent  was  good  for  the  particular  machine 
described  in  the  specification,  I  certainly  have  doubted. 
I  have  had  a  doubt  whether  the  judgment  of  the 
Court  below  was  right  on  this  point,  and  that  donbt 
is  not  altogether  removed.  1  do  not  think  this  is  the 
sort  of  case  to  which  the  statute  was  meant  to  apply. 
The  patent  is  for  every  sort  of  application  of  the  law  or 
principle  of  centrifugal  force  to  flyers  used  in  machinery,  or 
apparatus  for  slubbing  and  roving  cotton^  &c.,  and  not  for  i 
particular  machine  or  form  of  doing  this,  and  the  disclaimer 
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is  founded  on  a  false  suggestion  (for  false  it  certainly  was)        18G0. 
that  the  patentee's  claim  might  be  construed  to  be  more         Seed 
extensive  than  he  intended.     That  appears  to  me  to  be       „  (^uis. 
quite  a  fiction.     It  is  now  converted  into  a  patent  for  a 
particular  machine.     But  my  doubt  is  by  no  means  such 
as  to  induce  me  to  dissent  from  the  united  opinions  of  the 
Judges  of  the  Court  of  Queen's  Bench,  and  the  opinions 
of  the  majority  of  the  Judges  of  the  Court  of  Error,  and, 
therefore,  I  agree  that  the  judgment  must  be  affirmed  on 
the  point  reserved  by  Lord  Campbell  on  the  trial. 

The  other  question  is  then  to  be  considered,  whether 
there  was  any  evidence  to  go  to  the  jury  of  the  infringe- 
ment of  this  patent  right  by  the  Defendants.  That  this 
question  is  open  upon  the  rule  pronounced  by  the  Court 
of  Queen's  Bench,  has  been  already  decided  by  your 
Lordships.  We  may  now  assume  that  the  patent  was  for 
the  machine  described  in  the  specification  and  drawings 
annexed  for  the  application  of  centrifugal  force  to  the 
flyers  employed  in  roving,  and  for  that  machine  only ; 
and  the  question  is,  whether  it  has  been  infringed  by  the 
Defendants. 

The  question  of  infrinixement  is  one  of  mixed  law  and 
fact  The  construction  of  the  specification  is  for  tlie 
Court,  with  the  aid  of  such  facts  as  are  admissible,  to  ex- 
plain written  documents.  In  deciding  whether  there,  has 
been  an  infringement,  there  is  a  question  of  fact  wholly 
for  the  jury,  viz.,  what  the  Defendants  have  done  ;  and  if 
scientific  evidence  is  necessary  fully  to  elucidate  the  case 
on  either  side,  it  is  no  doubt  admissible,  and  in  determin- 
ing the  question  of  infringement,  the  Judge  must  apply 
what  the  jurymen  find  to  be  true.  This  is  generally  done 
in  summing  up  the  case  by  the  Judge,  he  leaving  the 
necessary  facts  to  the  jury,  and  giving  conditionally  the 
necessary  directions  in  point  of  law.     The  opinion  of  scien- 

R  R  2 


HlQOlNS. 


566  CASES  IN  THE  HOUSE  OF  LORDS. 

I860*  tific  witnesses  is  only  admissible  as  proof  of  facts.  Their 
Seed  opinion  as  to  whether  there  has  been  an  infringement  or 
not,  though  sometimes  received,  in  order  to  save  time  and 
trouble,  is,  strictly  speaking,  inadmissible,  and  if  objected 
to,  ought  to  be  rejected.  The  Court  alone  is  to  decide 
questions  of  law. 

The  question  for  your  Lordships  in  this  case  is,  simply, 
whether  the  facts  proved  by  the  witnesses,  and  set  out  in 
the  case,  were  suflScient  evidence  which  ought  to  have  been 
left  to  the  jury  as  proof  of  infringement  by  the  Defendants; 
that  is,  where  they  are  such  as,  if  the  jury  believed  them  to 
be  true,  would  warrant  the  finding  that  there  had  been 
an  infringement  of  this  patent  for  the  particular  machine 
described  in  the  specification. 

I  have  come  to  the  conclusion  that  tlie  unanimous 
opinion  of  the  Judges  of  the  Exchequer  Chamber  on  this 
question  is  correct,  and  that  when  all  the  evidence  stated 
is  considered,  there  was  not  sufficient  to  warrant  the  Jury 
in  finding  that  verdict,  and  that  the  Plaintiff  ought  to  have 
been  nonsuited.  The  Court  of  Queen's  Bench  seems  to 
have  given  too  much  effect  to  the  opinions  of  Messrs. 
Carpmael  and  Maj/.  In  this  case,  the  models  of  both 
machines  are  brought  before  us,  and  would  be  before  the 
jury ;  and  judging  from  them  we  see  for  ourselves,  that 
though  they  both  answer  the  object  of  applying  centrifugal 
force  to  the  flyers,  they  do  it  in  a  different  way.  The 
Plaintiff's  wire  is  distinct  from  the  flyers ;  he  uses  what 
is  in  common  parlance  a  weight,  and  that  weight  is  at  the 
end  of  the  perpendicular  wire,  at  the  top  of  it,  and  could 
not  be  put  lower  without  interfering  with  the  bobbin ;  the 
Defendants  do  not  use  such  a  weight,  they  distribute 
weight  by  a  sort  of  case  round  the  bottom  part  of  the 
flyer,  the  centre  of  gravity  being  lower  than  the  middle . 
of  the  flyer.    The  evidence  of  the  scientific  v^itnesses  can- 
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not  alter  these  facts,  and  their  opinion  that  one  machine  1860. 
is  a  piracy  of  the  other  is  of  no  consequence  whatever,  for  Seed 
that  is  a .  question  not  in  their  province  to  decide.  They  Higoins. 
prove,  and  indeed  that  is  evident  from  the  models,  that  in 
the  Plaintiff's  the  centrifugal  force  operates  on  a  higher 
plane  than  in  the  Defendants',  and  that  in  that  respect  the 
Plaintiff's  is  a  better  invention  than  the  Defendants*.  But 
tliat  shows  that  the  machines  operate  differently,  though 
they  both  operate  on  the  finger  or  presser  by  centrifugal 
force.  If  the  claim  in  the  patent  had  continued  to  be  for 
any  mode  of  applying  centrifugal  force  to  the  finger  or 
presser,  undoubtedly  the  Defendants*  machine  would  have 
been  an  infringement.  But  the  disclaimer  puts  an  end  to 
that  argument,  and  the  patent  being  for  a  particular  ma- 
chine only,  which  clearly  operates  differently  from  that  of 
the  Defendants,  it  seems,  I  own,  to  be  very  clear  that  one 
is  not  a  piracy  of  the  other.  It  is  only  by  confounding 
the  patent  as  it  was,  with  the  patent  as  it  is,  that  an 
infringement  of  the  patent  can  be  made  out. 

Therefore,  I  think  that  your  Lordships  ought  to  affirm 
the  Judgment,  and  that  there  should  be  a  new  trial. 

Lord  Chelmsford: 

My  Lords,  there  are  two  questions  in  these  cases,  first 
as  to  the  validity  of  the  disclaimer ;  second,  as  to  the  evi- 
dence of  infringement 

Upon  the  first  point,  I  am  of  opinion  that  the  disclaimer 
did  not  extend  the  right  granted  by  the  letters  patent,  nor 
did  the  specification,  as  altered  by  the  disclaimer,  describe 
another  and  a  different  invention  from  that  for  which  the 
patent  was  granted. 

The  Plaintiff  by  his  original  specification,  shows  that  he 
considered  himself  to  be  first  discoverer  of  the  application 
of  centrifugal  force  to  that  part  of  the  machinery  for  roving 
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1860.  cotton  by  which  the  sliver  or  roving  is  wound  upon  the 
Seed  bobbin.  But  it  is  evident  that  the  idea  which  led  to  his 
taking  out  his  letters  patent,  was  the  application  of  the 
principle  of  centrifugal  force  to  flyers,  as  embodied  in  the 
machine  which  is  described  in  his  specification  and  draw- 
ings. Acting,  however,  under  the  impression  that  he  was 
the  first  discoverer  of  the  application  of  the  principle 
generally,  he  proceeds,  after  the  description  of  his  specific 
machine,  to  state  that  he  does  not  intend  to  confine  himself 
to  the  particular  method  represented,  but  that  he  claims 
as  his  invention  **  the  application  of  the  law  or  principle  of 
centrifugal  force  to  the  particular  or  speciiil  purpose  above 
set  forth." 

Now  there  may  be  some  doubt  whether,  upon  a  claim  so 
general,  his  patent  would  have  been  sustained ;  but  at  all 
events,  if  any  person  had  previously  applied  centrifugal 
force  in  any  manner  to  the  flyers,  for  the  put*pose  of  wind- 
ing the  cotton  on  the  bobbin,  the  letters,  patent  would  have 
been  void.  The  Plaintiff,  therefore,  having  probably  heard 
of  Dyer's  patent,  proceeded  to  enter  a  disclaimer.  As- 
suming that  the  specification  had  been  originally  bad,  on 
account  of  the  generality  of  the  claim,  I  see  nothing  in  the 
Act  of  Parliament  which  prevents  such  an  objection  as  this 
being  removed,  the  only  limitation  to  a  disclaimer  of  any 
part  of  the  specification  being  that  it  shall  not  extend  the 
exclusive  right  granted  by  the  letters  patent.  Whether  the 
disclaimer  in  this  case  does  extend  the  right  most  depend 
upon  the  construction  of  the  original  specification.  Now, 
I  do  not  understand  the  specification  to  claim,  as  the 
Plaintiff's  invention,  the  appUcation  of  the  law  or  principle 
of  centrifugal  force  generally  to  flyers,  and  then  to  describe 
and  exhibit  the  particular  machine  as  an  illustration  of  the 
mode  in  which  that  general  principle  might  be  carried  into 
effect;  but  it  appears  to  me,  that  the  Plaintiff  first  claims 
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the  particular  method  described,  and  afterwards  every  other         1860. 
application  of  centrifugal  force  to  the  purpose  set  forth.         Seed 
Then,  when  he  disclaims  all  application  of  the  law  or  prin-      Hiqoiub. 
ciple  of  centrifugal  force,  except  only  the  appUcation  of 
centrifugal  force  as  described  in  the  specification,  he  does 
not  abandon  the  whole  of  his  invention,  and  leave  himself 
nothing  but  an  illustration  of  it ;  but  he  gives  up  all  that  is 
general,  and  limits  himself  to  the  particular  method,  which 
was  a  substantial  and  independent  claim,   to  which  the 
general  claim  had  previously  been  superadded. 

In  this  view  the  disclaimer  certainly  does  not  extend  the 
right,  nor  can  it  be  said  to  describe  a  different  invention. 

But  the  disclaimer,  having  thus  narrowed  the  claim,  and 
having  fixed  it  to  the  precise  and  particular  machine  de- 
scribed, the  question  of  infringement  is  brought  to  a  very 
simple  point.  This  question  must  necessarily  be  one  of 
fact,  because  it  depends  upon  something  which  has  been 
done  by  the  Defendants,  by  which  the  Plaintiff's  right  is 
alleged  to  have  been  invaded.  But  it  may  become  a 
matter  for  the  Judge  to  determine,  not  whether  the  acts 
have  been  done,  but  whether,  upon  proof  of  their  having 
been  done,  the  Plaintiff  has  any  case. 

The  mere  production  of  the  machine  used  by  the  De- 
fendants may  satisfy  the  Judge  that  it  is  entirely  different 
from  the  Plaintiff's,  and  therefore  that  there  is  no  evidence 
of  infringement  to  go  to  the  jury,  and  such,  I  think,  ought 
to  have  been  the  view  taken  in  this  case.  The  nature  of 
the  Plaintiff's  invention  is  limited  by  the  disclaimer  to  the 
application  of  centrifugal  force  by  means  of  a  weight  acting 
upon  a  presser,  so  as  to  cause  it  to  press  against  a  bobbin,  as 
described  in  the  specification.  Now,  the  weight  mentioned 
in  the  specification,  and  shown  in  the  drawing,  is  not  only 
a  substantial  but  an  essential  part  of  the  machinery,  and 
the  mode  of  its  application  may  be  said  to  be  the  very 
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1B60.  machine  itself.  But  the  Defendants'  has  no  weight  at  all, 
Seed  in  the  sense  of  the  PlaintifTs  specification.  The  scientific 
HiGGiNs  "witnesses,  indeed,  say  that  the  PlaintiflPs  weight  is  carried 
up  the  leg  of  the  flyer  to  the  upper  part,  or,  in  other  words, 
that  it  is  placed  at  the  top  of  the  leg  of  the  flyer,  and  that 
the  Defendants'  weight  is  carried  a  little  more  than  half 
way  up  the  leg ;  but  this  application  of  the  term  **  weight" 
to  the  Defendants'  machine  is  really  only  an  ingenious 
mode  of  establishing  its  resemblance  to  the  Plaintiff's. 
The  Defendants  have  no  weight,  properly  so  called,  to  come 
up  or  down  the  leg  of  the  flyer,  but  use  a  vertical  rod, 
consisting  of  a  solid  piece  of  metal,  on  the  leg  of  the  flyer, 
which  itself  constitutes  the  means  of  working  the  presser, 
and  which  is  entirely  diflierent  firom  the  wire,  nHth  the 
upper  end  bent,  and  a  small  weight  attached  thereto,  which 
is  the  Pl^aintifi^s  invention.  As  the  Plaintiff"  is  therefore 
confined  by  his  disclaimer  to  the  precise  machine  which  he 
has  described,  and  the  machinery  of  the  Defendants  is  not 
similar  to  it,  though  producing  the  same  result,  the  jury  at 
the  trial  ought  to  have  been  told,  that  there  was  no  evi- 
dence of  infringement ;  and  the  judgment  of  the  Court  of 
Exchequer  Chamber  is  therefore  right,  and  must  be 
affirmed. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed, 
and  appeal  dismissed. 

Lords'  Journals,  1 9  July  18G0. 
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James  Gidoin  Jenkins    -        -        -    Appellant  lem). 

Edward  Hughes  Ball  Hughes      -    Respondent.  jfr^i 

Whether  a  general  intent,  or  a  particolar  intent,  expressed  in  a  will      j^^  trin 
ia  to  preyail,  must  depend  on  the  context  of  the  whole  will,  in  TaiL 

construing  which  words  of  a  technical  kind  are  not  necessarily  to        **  Son.'* 
receive  a  technical  meaning,  "  Heir,** 

A.  had  several  great  nephews  :  T.,  FF,,  Jl  and  J.  O.  Hi»  will  was  j  .,  .j. 
drawn  np  bj  himself  while  abroad.  It  contained  the  foUowing*  j„|y  24. 
passages:  ''I  name  and  appoint  mj  nnirersal  heir  mj  great 
nephew  7*.,  eldest  sen  of  my  nephew  IF.,  to  whom  I  give  all  my 
lands,  &c'^ ''  The  eldest  9on  of  my  godson  and  great  nephew  T.  ivho 
nu^be  living  at  hiefather^s  deaths  is  always  to  be  considered  as  heir 
to  my  estates." — **  If  my  godson  and  great  nephew  T.  should  not 
leave  any  son  at  his  deaths  I  direot  that  his  next  brother  and 
second  son  of  my  nephew  succeed  to  my  estate  and  so  on,  in  case 
of  failure  of  male  heirs  to  the  third,  fourth,  &c.'^ — "  The  eldest 
great  nephew  living  always  to  be  considered  as  my  legitimate  heir 
in  case  of  failure  of  the  other  brothers,  my  express  wi  11  and  desire 
being  that  my  estates  do  always  descend  in  the  male  line  ;'* 

Held,  upon  the  true  construction  of  the  whole  will,  that  the  general 
Intent  was  that  the  great  nephew  T.  should  take  an  estate  in  tail 
male,  and  tliat  that  intent  must  prevail. 

This  was  an  appeal  fi-om  an  order  of  the  Master  of  the 
JiollSf  allowing  a  general  demurrer  put  in  by  the  Respon- 
dent to  the  Appellant's  biiL  The  question  was,  what  was 
the  true  eonstmction  of  the  will  of  Thomas  Jenkins^  for- 
merly of  the  city  of  Home,  esquire.  The  testator  was  the 
owner  of  considerable  real  estate  in  the  county  of  Devon^ 
and  on  the  15th  September  IT&T^  being  then  resident  at 
Rome,  made  his  will  as  then  by  law  required,  for  the 
devise  of  real  estates.  He  first  of  all  disposed  of  his  plate,, 
sculpture,  pictures,  gems,  cameos^  Sec  Then  he  said, 
''  the  fine  chimney  in  my  sitting  room  on  the  first  floor  of 
my  house  in  Rome  is  likewise  to  be  sent  to  my  h^r  in  Eng- 
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1860.  landf  which  I  desire  may  be  placed  in  the  house  he  may 
Jenkins  destine  for  his  residence,  to  remain  to  his  heirs'^  He 
„  ^'  devised  his  lands  to  certain  trustees,  whom  he  constituted 

his  executors ;  of  these  Lord  Clinton  was  the  last  survivor. 
He  afterwards  proceeded  to  make  the  following  (among 
other)  provisions,  which  have  been  numbered  for  conve- 
nience of  reference : 

1.  ''I  name  and  appoint  my  universal  heir  my  great 
nephew  Thomas  JenkinSy  eldest  son  of  my  nephew  WUHsm^ 
to  whom  I  give  all  my  lands  and  effects  in  Devonshire,  in 
the  kingdom  of  England^  or  elsewhere,  be  they  lands, 
hereditaments,  perpetuities,  and  every  kind  of  effects  what- 
soever, named  or  not  named,  on  the  following  conditions— 
that  he  may  not  be  put  into  possession  of  any  of  the  said 
estates  or  effects  until  he  arrives  at  the  age  of  twenty-one 
years." 

2.  ''I  declare  my  said  great  nephew  and  godson  Thomoi 
Jenkins  to  be  my  universal  heir." 

4.  ''If  my  said  great  nephew  Thomas  should  marry 
and  have  a  child  or  children,  if  Hying  at  his  death,  I  will 
and  direct  that  my  estates  do  descend  to  his  eldest  son,  and 
if  he  has  other  legitimate  children,  that  out  of  my  said 
estates  be  paid,  &c.'' 

5.  ''  It  is  always  to  be  understood  that  if  my  great 
nephew  Thomas  should  have  more  sons  than  one,  if  the 
eldest  son  should  die  before  his  father,  he  is  to  be  suc- 
ceeded by  his  second  son,  and  so  on  to  the  third,  Jcc" 

6.  ''  The  eldest  son  of  my  godson  Tliomas^  who  may  be 
living  at  his  father's  death,  is  always  to  be  considered  as 
heir  to  my  estates/' 

7.  ''  Should  it  happen  that  my  said  great  nephew  Thomas 
leaves  no  male  child,  to  as  many  females,  &c.,  the  sum,  &e." 

8.  **  If  my  godson  and  great  nephew  Thomas  should  not 
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leare  any  gon  at  hia  death,  I  then  direct  that  his  next         l^^- 
brother,  and  second  son  of  my  nephew  William^  succeed       Jenkikb 
to  my  estate,  and  so  on  in  case  of  failure  of  male  heirs  to      Hdqjos* 
the  third,  fourth,  &c." 

9.  '^The  eldest  great  nephew  living  always  is  to  be 
considered  as  my  legitimate  heir  in  case  of  failure  of  the 
other  brothers,  my  express  will  and  desire  being,  that  my 
estates  do  always  descend  in  the  male  Une.'' 

10.  ''It  is  always  to  be  understood,  that  in  case  my 
estates  descend  from  one  great  nephew  to  another,  the 
same  conditions  as  to  the  sum  to  be  paid  to  such  females 
as  may  be  left,  are  to  be  observed  to  all  whose  father  may 
die  without  heir  male  as  is  expressed  in  favour  of  the 
daughters  of  my  great  nephew  Thomas.^ 

1 1.  ^*  Should  it  happen  that  all  the  sons  of  my  nephew 
William  should  die  without  leaving  a  son  or  son»,  in  such 
ease  my  will  is,  that  my  estates  do  devolve,  and  be  the 
property  of  my  nephew  Jostph  Jenhim,  son  of  my  brother 
William,  on  the  same  conditions,  relative  to  his  heirs  and 
descendants,  miJe  and  female,  as  is  expressed  regarding 
my  great  nephew  Thomas  and  his  brothers ;  and  if  my  said 
nephew  Joseph  should  die  without  a  legitimate  son,  I  then 
direct  and  devise  that  my  said  estates  descend  to  my 
nephew  Thomas  and  his  heirs,  on  the  same  conditions 
as  expressed  relative  to  his  brother  JosephJ^ 

The  testator  died  on  II  May  1798,  leaving  all  his 
nephews,  William  Jenkins^  Joseph  Jenkins,  Thomas  Jenkins, 
living  at  his  death*  This  nej^w  William  had  six  sons,  of 
whom  it  is  only  necessary  to  mention  four,  Thomas, 
WtlUam,  John,  and  James  Gidoin. 

In  Michaelmas  term  1819,  the  testator^s  eldest  great 
nephew  Thomas,  being  then  in  possession  of  the  estate, 
and  assuming  to  be  tenant  in  tail  under  the  will,  suffered 
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1860.        a  recovery,  and  declared  the  uses  thereof  to  himself  and 
Jenkins      his  heirs  in  fee  simple.     He  conveyed   one   part  of  the 
HuoHss      estate  to  the  present  Respondent  who  claimed  under  this 
title. 

Thomas  Jenkins  died  17  Jtme  1837  without  any  child. 
His  next  brother  William  then  entered  into  possession; 
and  while  he  was  so  possessed,  his  brother,  the  third 
great  nephew  JohUy  died,  leaving  a  son.  HilUam  died 
without  male  issue  17  April  1856 ;  on  which,  the  son  of 
John  and  the  present  Appellant,  James  GidoiUj  the  next 
great  nephew,  then  living,  put  in  their  respective  claims; 
after  a  time,  the  son  of  John  conveyed  all  his  interest  to 
the  Appellant. 

On  the  16th  February  1858,  the  Appellant  filed  his  bill 
(which  was  afterwards  amended)  against  the  Bespon* 
dent  and  all  other  necessary  parties,  setting  forth  all  the 
above  facts,  and  prayed  that  the  trusts  of  the  testator's 
will  might  be  carried  into  execution,  and  that  the  Respon- 
dent might  be  decreed  to  account  for  the  rents  and  profits 
of  such  parts  of  the  testator's  residuary  real  estates  as  was 
in  his  possession,  and  for  farther  reUef.  The  Respondent 
filed  a  general  demurrer  to  the  bill,  and  on  the  8th  Julg 
1&58,  the  Master  of  the  Rolls  allowed  the  demurrer  (a). 
The  present  Appeal  vnts  then  brought. 

The  Attorney-General  (Sir  It.  Bethell),  and  Mr.  ffow- 
sony  for  the  Appellant : 

Under  this  will,  Thomas,  the  eldest  grand-nephew,  was 
not  tenant  in  tail,  and  therefore  had  no  power  to  sufier  a 
recovery  and  sell  the  estate,  but  was  merely  tenant  for 
life,  with  executory  devises  over,  the  scheme  of  the  will  being 

(o)  26  fieav.  108,  nonu  Jenkins^Y.  Loird  CluiUm. 
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that  all  the  brothers,  sons  of  the  nephew,  William,  were  to  MeO. 
take  in  succession  by  -way  of  executory  devise,  provided  Jmskivb 
that  no  present  possessor  left  any  son  living  at  his  death.  HceHw. 
Secondly,  admitting  that  the  general  rule,  that  an  exe- 
cutory devise  cannot  be  presumed  when  the  words  are 
capable  of  creating  a  remainder,  is  to  be  applied,  then  it  is 
submitted  that  the  will  must  stand  thus :  to  Thomas,  for 
life,  remainder  to  his  son  living  at  his  deth  .  Then  there 
will  be  a  remainder  on  failure  of  that  son  to  the  brother  of 
Thomas,  in  succession  with  like  remainders  to  the  persons 
answering  the  description  of  heirs  male  to  such  brothers; 
drcher^s  case  (A),  Walker  v.  Snow  (c),  and  if  these  shall  be 
regarded  as  contingent  remainders,  they  will  aU  be  supported 
by  the  legal  fee  simple  vested  in  the  trustees.  Through- 
out the  will  the  intention  is  to  give  to  such  persons  only 
as  shall  be  the  eldest  son  of  the  holder  of  the  estate  living 
at  the  death  of  that  person,  Denn  v.  Bagshaw  (d).  ' 

Nothing  can  be  assumed  from  the  word  ''  descend," 
<ised  in  this  will ;  it  merely  means  ^*  pass."  The  effect  of 
the  decision  here  is  utterly  to  defeat  the  legacies. 

[Lord  Kingsdown :  Why  may  it  not  be  an  estate  tail, 
subject  to  the  charge  of  the  legacies  ?] 

There  is  no  pecuniary  charge  before  the  estate  tail,  sup- 
posing it  to  be  one,  is  created.  The  Master  of  the  Rolls 
treated  the  general  words  as  controlling  and  overruling 
all  the  antecedent  definite  expressions.  That  is  an  er- 
roneous principle  of  construction:  Foord  v.  Foord{e), 
GaUini  v.  Gallini{f),  Doe  d.  Burrin  v.  Charlton  (g). 

(b)  1  Co.  Rep.  63.  (/)  6  Bam.  &  Ad.  621,  aflfd 

(c;  Pahn.  359,  Feame  (9  Ed.)  3  Ad.  &  El.  340. 

151.  {g)  1  Sc.  N.  R.  290  ;   1  Man. 

(d)  6  T.  R.  612.  &  Gr.  429. 
(«)^Bro.  P.C.  124. 
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1860.  This  roust  depend  altogether  on  the  greater  force  and 
JurxuiB  clearness  of  expression  of  one  intent  or  the  oth^ ,  Toum 
HuoBS.  ^'  ^^^^orth  (A) ;  and  it  is  quite  clear  that  no  words  can 
be  struck  out  nor  any  introduced  to  give  force  to  eidier 
the  general  or  the  particular  intention.  The  words  here 
are  ''  if  the  eldest  son "  of  Thomas  *^  should  die  before 
his  second  son."  These  words  cannot  give  an  estate  tail 
to  Thonuu,  the  words  cannot  be  read  as  if  they  were  ''die 
without  leaving  issue  male."  San  cannot  here  have  such 
an  interpretation.  If  all  the  sons  and  grandsons  of  WU' 
liam  die,  the  estates  go,  not  to  the  grand-nephew,  bat  to  the 
nephewy  Jatephy  which  is  quite  a  difierent  mode  of  dealing 
with  them.  That  shows  that  what  is  in  technical  propriety 
described  by  the  word  "  descend  "  was  a  matter  not  strictly 
intended  in  this  will.  The  word  "  son"  has  here  its  ordinaiy 
meanbgy  and  the  word  "  heir  "  is  here  used  in  the  sense  of 
devisee.  The  sons  or  the  great  nephew,  in  feet,  take  as  par« 
chasers ;  and  if  any  estate  tail  is  created,  it  is  created  in 
them  and  not  in  the  great  nephews  themselves.  The  pa^ 
ticular  words  in  this  will  which  give  a  life  estate  are  not 
governed  by  the  general  words. 

This  case  seems  to  be  decided  by  that  of  CJkamberlapt 
V.  Chamber layne{i\  where,  in  a  devise  strongly  resembling 
the  present,  the  two  Courts  of  Queen's  Bench  and  Exche* 
quer  Chamber  refused  to  let  the  words  '^  heir  male  "  con- 
trol  the  word  "  son.''  The  words  Anr  maley  used  in  die 
general  provision,  cannot  therefore  be  allowed  to  oootrcd 
the  word  ions  in  the  particular  clause  giving  the  estate 
over.  But  if  son  is  to  receive  the  meaning  of  hebr  makj 
then  the  son  of  John  must  be  entitled,  and  the  directioD 
in  this  will,  with  respect  to    ffiOiam,  must  be  considered 

(A)  11  Moo.  Priv.  C.  Cas.  626.  (t)  6  EIL  &  K.  625. 
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nith  reference  to  all  that  foUowB,  and  therefore,  though       i860. 
John  died  before  William,  as  he  left  a  son,  that  son  is     Jbnkiks 
entitled  to  the  estate. 

The  argument  that  a  part  of  the  will  may  be  contra- 
vened if  a  particular  construction  is  not  given,  though  not 
entirely  to  be  disregarded,  is  not  to  be  taken  as  conclusive, 
for  8  devisor  having  a  particular  intent  may  forget  general 
expressions  used  by  him  in  another  part  of  the  will,  and 
imless  the  particular  intent  is  plainly  controverted  by  the 
general  intent,  it  must  prevail.  Here  this  particular  intent, 
which  is  plainly  expressed,  is  not  to  be  controlled  and 
overruled  by  some  general  and  perhaps  vague  expressions 
used  elsewhere. 

It  was  suggested  in  die  court  below,  that  the  construc- 
tion of  this  very  will  had  been  previously  decided  in  other 
traits ;  but  there  seems  to  be  great  doubt  as  to  whether 
those  suits  were  adverse,  or  only  instituted  to  obtain  the 
opinion  of  the  Court  upon  the  title  (7) ;  what  was  really  done 
in  those  cases  is  not  known,  for  there  are  no  reports  of  the 
first  two  decisions,  and  a  report  of  a  third  in  Maddochs  is 
controverted  (A).  At  all  events,  those  decisions  are  not 
binding  on  this  Appellant. 


(j)  Sugd.  Law  of  Property,  2*7  n. 

(ir)  See  Sug.  Law  of  Property  257, and  ^af^.Vend.  and  Parch.  13  ed., 
S25  n.  The  two  eases  are  spoken  of  in  the  lint  of  these  books,  but 
the  name  of  the  case  before  Sir  T»  Plumer  is  not  given.  Ic  b  Jen- 
kins V.  Oculdj  Register's  book,  10  December  1813.  The  decree  recites 
that  a  case  was  sent  to  the  Conrt  of  King's  Beoch  with  the  qneetlon, 
^  what  esUte  the  Plaintiff  took  under  the  will  of  7*.  J.,  the  testa- 
tor ;''  that,  after  fally  hearing  counsel,  that  Court  certified  that 
^  the  Petitioner  took  an  estate  tail,"  and  then  goes  on  to  say,  that 
the  Conrt  of  Chancery  ordered  *^  the  certificate  to  be  confirmed,  and 
that  the  agreement  for  the  sale  ought  to  be  specifically  performed,^ 
and  decreed  accordingly,  and  gare  the  nsual  directions  for  conveyanca. 

6  S4 
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18G0.  Mr.  Boh  and  Mr.  Lloyd  (Mr.  Fooks  was  with 

Jenkiks  t1iem)y  for  the  Respondent : 

HuoHBa.  First — There  can  be  no   construction  which  will  give 

the  estate  to  the  second  great  nephew  while  there  is  male 

There  does  not  appear  to  have  been  any  appeal  against  this  dttsu 
In  the  second  suit  the  parties  were  Jmhims  t.  Herriet.  Tbere  tkt 
case  was  heard  on  exceptions  to  the  Masier's  report  (4  Madd.  67), 
and  it  is  incorrectly  stated  (as  noticed  6  Sim.  168  n)  that  there  was 
a  decree  for  specific  performance.  The  order  is,  **  Exceptions  Ofa<- 
ruled,  deposit  to  be  returned  "  Reg.  Bk.  (11.  February  1819)  p.  46i. 
From  what  afterwards  occurred  in  the  Hoose  of  Lords^  for  it  was 
made  the  subject  of  appeal,  it  appears  that  the  order  of  the  Vke  Gkai- 
cellor  must  have  been  merely  signed  by  the  Lord  CkamedUor  sod 
enrolled,  and  the  first  petition  of  appeal  (nosi.  Herriet  y.  Jmiim) 
having  represented  it  to  have  been  confirmed  by  the  Lard  Ckamodl»t 
there  is  a  petition  to  amend  the  first  petition  by  declaring  it  to  hive 
been  signed  and  enrolled,  which  petition  was  allowed  (Lords*  Jour- 
nals, 1823).  It  then  appears  that,  after  the  hearing,  for  (Law  of 
Property,  256  n.)  Lord  St.  Leonards  says,  that  he  aigaed  for  tin 
Respondent,  and  *^  cited  all  the  cases,''  an  objection  most  have  been 
taken  4hat  the  order  appealed  against  was  not  one  which,  in  fbno, 
could  be  treated  as  the  subject  of  a  decision  on  appeal ;  and  so  the 
entry  in  the  Journals  of  the  14th  February  1823  is,  **that  the  aid 
appeal  do  stand  over  until  the  case  has  been  heard  on  farther  dine- 
tions  in  the  court  below,  with  liberty  to  the  parties  then  to 
appeal  to  the  House  as  they  may  think  fit."  Lords*  Journals,  1823; 
p.  517. 

In  this  way,  the  appeal  seems  to  have  been  suspended  for  a  whole 
year,  and  then  arranged,  for  on  the  13th  Februaty  1824,  the  case  again 
appears,  and  this  entry  is  made  "  Upon  reading  the  petition  of  Roktri 
/Terries,  esquire,  Appellant  in  a  case  depending  in  this  House,  to  which 
Thomas  Jenkins^  esquire,  and  others  are  Respondents  ;  setting  forth, 
'  that  the  Petitioner  and  the  Respondents  having  amicably  arranged 
the  matters  in  difference  between  them,  and  having  agreed  that  the 
appeal  should  be  withdrawn  without  costs,  the  Petitioner  therefore 
humbly  prays  that  he  may  be  at  liberty  to  withdraw  his  petition  of 
appeal  without  costs  accordingly',  the  agent  for  the  Respondents 
having  signed  the  petition,  as  consenting  thereto ;"  and  he  wai 
allowed  to  withdraw  it.  These  various  entries  in  the  Joumaleshow 
the  case  to  have  been  one  which  was  contested,  and  not  one  in  which 
a  contract  was  set  up  in  order  to  obtain  a  judgment  on  the  title 
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issue  of  the  first  great  nephew  living ;  and  secondly,  any  I860, 
construction  which  gives  the  estate  at  all  to  the  male  issue  Jsivkiks 
of  the  first  great  nephew,  must  give  an  estate  tail.  The  Hoghb 
question  is  really  reduced  to  this  :  is  the  word  son  to  give 
way  to  the  word  heivy  or  the  word  heir  to  the  word  son. 
That  must  be  determined  by  the  general  context  of  the 
will ;  the  will  shows  that  the  testator  used  these  words  at 
diflTerent  times  to  indicate  the  same  thing.  That  which 
Mr.  Justice  Holroyd  said  must  be  done  in  Mellish  v. 
Mellish(l\  must  be  done  here;  the  word  son  in  this  will 
should  be  read  any  son.  There  the  words  were  less  clear 
and  distinct  than  in  this  will,  but  the  general  intent  being  un- 
doubted, the  devisee  was  held  to  take  an  estate  tail.  Tech- 
nieal  words  are  to  have  their  legal  effect,  unless  firom  other 
'words  used  in  the  same  will  it  is  shown  to  have  been  the 
clear  intention  of  the  testator  that  they  should  not  have 
it ;  and  again,  where  there  is  a  general  scheme  in  the  will, 
and  a  particular  scheme  which  is  inconsistent  with  the 
general  scheme,  or  falls  short  of  it,  the  general  scheme 
fihall  prevail.  Jesson  v.  Wright  (m),  Fetherston  v.  Feiher- 
ston(n),  Roddy  v.  Fitzgerald  (p).  These  rules  are  dis- 
tinctly adopted  by  Lord  St  Leonards  (p),  who  mentions 
also  Montgomery  v.  Montgomery  (g),  and  Robinson  v. 
Robinson  (r).  Hence  the  failure  of  the  first  great  nephew 
meant  the  failure  of  that  man  and  hts  son  living  at 
his  death,  and  on  that  failure  alone  will  the  estate  go  over. 
The  testator  indicates  clearly  his  intention  by  the  use  of 
the  word  "  descend." 

before  the  actual  sale :  for  there  are  more  references  to  the  appeal . 
committee,  and  thoee  too  upon  strict  points  of  form,  than  would  have 
occarred  in  any  amicable  suit. 

(/)  2  Bam.  &  Cres.  5iiO,  634.  (p)  Law  of  Prop.  250. 

(«)  2  Bli.  1, 60.1  (q)  2  Jo.  &  Lat.  47 ;  8  Ir.  Eq. 

(' »)  3  Clark  &  F.  (57.  Rep.  740. 

(o)  6  H.  L.  Cas.  823.  (r)  1  Bur.  38. 
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1860.  Inconvenience    and    uncertainty  do  furnish  a  strong 

Jbnkinb      ground  for  construing  a  will  so  as  to  prevent  them  here; 
HuoHBs.     ^^  ^^y  ^  ^^^  estate  with  executory  devises  has  been  created, 
the  last  clause  is  void  for  remoteness. 

It  is  not  by  any  means  clear  that  the  estates  are  not 
given  subject  to  the  legacies  and  portions,  nor  can  it  be 
asserted  that  to  give  to  the  will  the  construction  contended 
for  by  the  Respondent,  could  defeat  those  l^ades  or 
portions. 

The  argument  on  the  other  side  is,  that  the  word  im 
must  be  read  strictly  male  heir,  and  yet  that  the  male  heir 
is  still  only  a  purchaser.  But  Chamberlayne  v.  Ckamber- 
lat/ne{8\  is  not  an  authority  for  that  general  proposition; 
it  only  shows  that  the  words  ''heir  male  of  the  body" 
may,  when  used  in  a  particular  manner,  describe  a  pm^ 
chaser.  And  for  the  same  reason  Archer's  case{t),  has 
no  bearing  on  the  present.  Nor  is  Towns  v.  fFentworth(u) 
an  authority  for  the  proposition  for  which  it  was  cited,  for 
in  that  case  there  was  a  r^ular  series  of  limitations  pro- 
vidiog  for  the  son  and  the  sons  of  a  son,  and  then  a  gift 
over,  by  which  all  the  children  already  provided  for  took 
an  estate  tail,  and  there  the  Court  determined  to  mould  the 
language  of  the  testator  so  as  to  carry  his  general  inten- 
tion into  effect.  And  the  same  had  been  the  principle  of 
the  decision  iif  Foord  v.  Foord  (v\  for  there  all  the  pa^ 
poses  indicated  by  the  general  intention  of  the  testator 
could  be  carried  into  effect  by  giving  an  estate  for  life. 
And  Ullicombe  v.  Gompertz  (w)  shows  that  referential  con- 
struction will  be  employed  not  to  defeat,  but  to  promote 
the  general  intention  of  the  testator  manifested  on  the  ftoe 
of  the  will,  and  for  that  purpose  Lord  Chancellor  CaUeih 

(9)  6  EU.  &  Bl.  625.  (v)  3  Bro.  Pari.  Gas.  I2i. 

(0  I  Co.  Rep.  63.  (w)  3  Myl.  &  Cr.  127. 

(u)  11  Moo.  P.  C.  Gas.  526. 
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ham  held  (x)  that  he  might  '^  put  a  restricted  sense  on  the        1800. 
words  of  the  gift  over,"     In  earlier  cases  the  same  con-      Jbnkhcb 
struction  had  been  put  upon  the  words  **  issue  male  of  his      Huohbs. 
body.'*     The  Attorney-General  v.  Sutton{y\  and  it  was 
adopted  by  this  House  in  Candy  v.  Campbell  (z).    The 
general  intention  here  is  clear,  and  it  is  that  which  must 
govern  the  decision  of  this  case. 

The  Attamey^Oeneral  in  reply: 

The  first  words  of  this  will  give  to  the  first  great  ne- 
phew an  estate  in  fee ;  so  that,  looking  to  the  general  in- 
tent of  the  testator,  as  first  expressed,  it  is  opposed  to  the 
construction  contended  for  by  the  Respondent  Those 
words  can  only  be  controlled  by  words  showing  a  different 
and  at  least  an  equally  clear  intention.  Such  controlling 
words  are  not  to  be  found  here.  The  ordinary  descent,  by 
vray  of  remainder,  could  not  have  been  contemplated,  for 
no  son  was  to  take  except  one  alive  at  the  death  of  his 
father,  the  holder  of  the  estate.  And,  again,  the  eldest  son 
living  at  the  death  of  the  father  might  not  be  that  father's 
male  heir.  The  words  are,  in  fact,  words  descriptive  of  a 
man  who  is  to  take  by  purchase.  If  words  cannot  be  un- 
derstood by  themselves,  they  must  be  construed  by  the 
aid  of  those  which  accompany  them,  and  that  is  a  refe- 
rential construction,  which  in  this  vrill  is  wholly  in  favour 
of  the  Appellant.  There  is  nothmg  here  to  enlarge  the 
express  gift  to  A.  into  a  gift  to  his  issue ;  his  son  living  at 
his  death  would  take  only  as  a  purchaser.  The  subse- 
quent words  are  merely  words  of  description.  In  Cham" 
herlayne  v.  Chamberlayne  it  was  held  impossible  to  reduce 

(«)  3  My).  &  Car.  154.  P.  C.  75. 

0^)  1  P.  Wma.  754 ;  3  Bro.         («)  2  Clark  &  F.  421. 
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1860.  the  estate  to  an  estate  tail  by  force  of  the  gift  over,  be- 
jBNKiifB  cause  the  words  used  bad  reference  only  to  persons  liviDg 
HuGHBs.       ^^  ^^®  death  of  the  possessor  of  the  estate* 

The  I-ord  Chancellor  (Lord  Campbell): 

This  is  a  suit  in  which  the  Plaintiff  prays  that  the  trusts 
24  July.  ^f  ^  testator's  will  may  be  carried  into  effect,  and  that  the 
Respondent  may  be  decreed  to  account  for  the  rents  and 
profits  of  so  much  of  the  testator's  residuary  real  estate  in 
the  county  of  Devon  as  are  now  in  the  Respondent's  pos- 
session. The  question  of  whether  the  Respondent  has 
purchased  these  parts  of  the  testator's  estate  on  a  good 
title  aU  depends  upon  the  true  construction  of  the  will 
of  Thomas  JeahinSf  dated  15  September  1797,  a  short  time 
before  his  death ;  and  the  great  question  is,  whether,  under 
this  will,  the  testator's  godson  and  great  nephew,  Thmat 
Jenkins,  took  an  estate  tail  in  the  estates,  the  subject  of 
this  agreement  of  sale  ?  If  he  did,  it  is  admitted  that  this 
estate  tail  having  been  bound  by  a  recovery,  the  objection 
to  the  title  is  removed,  and  the  Defendant  must  retain  the 
decree  pronounced  in  his  favour. 

Upon  this  very  title  there  are  judicial  decisions  which, 
altliough  we  are  by  no  means  bound  by  them,  we  ought 
to  consider.  The  first  of  these  was  in  the  case  of  •/ewAu'* 
v.  Gould,  in  the  year  1812,  when  there  being  a  suit  in  the 
Court  of  Chancery  by  the  testator's  great  nephew,  Thomas 
Jenkins  himself,  for  the  specific  performance  of  an  agree- 
ment to  sell  another  part  of  the  same  estates,  depending  on 
the  same  title,  a  case  stating  the  same  will,  and  the  same 
facts  on  which  we  have  now  to  determine,  was  sent  for  the 
opinion  of  the  Judges  of  the  Court  of  King's  Bench,  who 
then  were  Lord  Ellenhorough,  Mr.  Justice  Le  Bhinc,  Mr. 
Justice  Bat/let/,  and  Mr.  Justice  Dumpier.     They,  accord- 
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3  the  practice  then  subsisting,  without  giving  their 
•ns,  certified  to  the  Court  of  Chancery  that  the  case 

been  ai^ed  before  us  ;  we  have  considered  it,  and, 
►f  opinion  that  the  Plaintiff  took  an  estate  tail  under 
vill  of  the  said  Thomas  Jenkins,  the  testator,  in  the 
J  devised  to  him."  The  cause  coming  on  again  before 
^homas  Plumer^  then  the  Vice-Chancellor,  on  farther 
itions,  he,  after  hearing  counsel  on  both  sides,  ordered 

the  certificate  be  confirmed,  and  decreed  a  specific 
>rmance,  with  costs  to  be  paid  by  the  Defendant  to  the 
itiff,  the  Master  to  settle  the  conveyance  if  the  parties 
red.  An  attempt  is  now  made  to  deny  or  weaken  the 
ority  of  this  decision,  on  a  suggestion  that  the  suit  was 
idverse,  and  that  the  object  of  the  parties  was  to  ob- 
the  opinion  of  the  Court  as  to  the  title.  I  do  not  see 
this  fact  is  by  any  means  clearly  made  out;  but  if  it 

I  do  not  think  that  it  would  detract  from  the  authority 
lis  decision,  for  the  statement  of  the  case  was  fiill  and 
rate ;  it  was  argued  by  counsel  of  eminence,  both  in 
Court  of  Chancery  and  the  Court  of  King^s  Bench, 
in  both  courts  the  judgment  was  deliberately  given  by 

able  and  conscientious  Judges. 

le  next  decision  on  this  question  was  in  Jenkins  v. 
ties,  in  the  year  1819,  when  the  case  was  fully  re- 
ed by  Mr.  Maddocks  (a).  That  likewise  was  a  suit  for 
specific  performance  of  an  agreement  for  the  sale  of 
her  part  of  the  same  estates,  when  upon  the  same  will 
eery  same  question  arose.  It  was  elaborately  argued 
re  Sir  John  Leach,  then  Vice-Chancellor,  by  four 
led  counsel,  among  whom  Mr.  Preston  was  on  one  . 
,  and  Mr.  Sugden,  now  Lord  St.  Leonards,  on  the 
r.     The  Vice-Chancellor,  after  commenting  upon  and 


1800. 
Jenkins 

V, 
IIVGHES. 


(a)  4  Madd.  G7. 
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1860.  oyerruling  the  objectrons  urged  to  the  poBitioiii  that  tbe 
Jenkiw  testator's  great  nephew,  Thomas,  took  an  estate  taU,  con- 
Hughes.  purred  in  that  position,  and  decreed  a  specific  performance 
(b).  There  was  an  appeal  to  this  House  against  that  de- 
cree,  and  great  weight  has  been  attempted  to  be  attached 
to  the  circumstance  that,  although  the  appeal  was  argned 
at  your  Lordships'  bar,  no  judgment  was  given  upon  it 
But,  upon  referring  to  the  Journals,  we  find  that  the  Hook 
declined  then  to  give  judgment  upon  a  supposed  informality 
in  tbe  Court  below,  whirch  had  not,  in  form,  decreed  qie- 
cific  performance,  but  Jiad  merely  overruled  an  exceptioB 
to  the  Master's  report  upon  the  title.  There  seemsy  how- 
ever, no  reason  to  believe  that  the  decree  was  disa{^)roved 
of,  either  by  Lord  Eldon  or  Lord  BedesdaU,  before  whom 
the  appeal  was  argued. 

These  decisions  upon  the  title  are  not  binding  upon  po- 
sons  subsequently  becoming  interested,  and  we  mast  tveil 
the  question  as  if  it  was  res  Integra.  But,  after  a  veiy 
attentive  consideration  of  this  will  and  of  the  arguments  od 
both  sides,  and  after  referring  to  the  numerous  authorities 
brought  before  us,  1  have  come  to  the  clear  conclasion  that 
Jenkins  v.  Gould,  and  Jenkins  ▼.  Henries  were  properiy 
decided. 

There  are  words  in  the  will  which,  taken  by  themselveii 
are  abundantly  sufficient  to  give  a  fee  simple  to  Thomas 
Jenkins^  the  great  nephew,  on  which  an  executoiy  devise 
over  might  have  been  limited.  But  there  are  other  subse- 
quent words  in  the  will  which  I  think  clearly  cut  down  tbe 
fee  simple  to  an  estate  taiL  During  the  argument  there 
were  some  observations  as  to  the  possibility  of  cutting  it 
down  to  an  estate  for  life,  the  son  taking  as  a  purchaser. 
But  this  point  was  not  very  seriously  contended  for,  and 

(b)  tSee  ante  ^77  n. 
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it  seems  to  me  hardly  to  be  arguable.     The  real  question         l^C^- 
is  whether  Thomas^  the  great  nephew,  did  take  a  fee  with      Jbnkiiis 
executory  devises  over,  or  took  an  estate  tail.  Huomks^ 

Looking  to  this  will,  I  think  it  not  only  discloses  a  gene- 
ral intent  that  TkomaSy  the  great  nephew,  should  take  an 
estate  tail,  but  it  contains  specific  limitations,  which  can 
only  be  carried  into  eiSect  by  an  estate  tail  being  taken. 
The  testator  says  in  the  sixth  clause  of  the  will,  '^  The 
eldest  son  of  my  godson,  Thomas/'  (meaning  Thomas,  the 
great  nephew),  '^  who  may  be  living  at  his  father's  death, 
is  always  to  be  considered  as  heir  to  my  estates ;"  and  in 
the  ninth  clause, ''  The  eldest  great  nephew  living  is  to  be 
considered  ^  my  legitimate  heir  in  case  of  failure  of  the 
other  brothers,  my  express  will  and  decree  being,  that  my 
estates  do  always  descend  in  the  male  line.^  These  words 
clearly  indicate  an  intention  that  the  great  nephew,. 
ThomaSy  should  take  an  estate  tail,  so  that  his  eldest  son 
sLould  always  be  considered  as  heir  to  the  testator's  estates, 
and  that  there  should  be  remainders  in  tail  male  to  the 
other  great  nephews. 

The  only  serious  objection  to  this  construction  seems  to 
me  to  arise  from  tlie  words  "  who  may  be  living  at  the 
time  of  his  father's  death,"  which  taken  literally  would 
exclude  the  son  of  an  eldest  son  who  had  predeceased  his 
&ther.  But  this  cannot  be  considered  an  expressed  inten- 
tion  to  exdude  from  the  succession  the  son  of  a  deceased 
eldest  son ;  and  I  say  with  Sir  John  Leach  (c),  **  It  is 
plain  that  the  devisor  did  not  intend  that  his  estate  should 
go  over,  from  the  family  of  one  great  nephew  to  another, 
unless  upon  the  general  failure  of  issue  male  of  his  first 
great  nephew.  It  is  plain  that  it  was  his  intention  not  to 
exclude,  but  to  include,  the  sons  of  sons  who  should  die 

Madd.  81,  82. 
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1800.        living  their  father,"  and  therefore  that  "  I  am  bound  to 
Jkkkins      conclude  that  he  did  not  refer  ta  the  possible  contingency 
Hughes.      ^^  ^^^^  dying  in  the  lifetime  of  their  father  and  learing 
sons,  not  because  he  meant  to  exclude  such  sons,  bat  be- 
cause that  contingency  did  not  happen  to  occur  to  him/* 

By  the  construction  which  has  been  put  upon  this  will, 
all  the  expressed  intentions  of  the  testator  may  be  carried 
into  effect  without  contravening  any  intention  which  caa 
reasonably  be  supposed  to  have  been  entertained.  To 
carry  into  effect  the  expressed  intentions  of  a  testator, 
an  estate  tail  may  be  considered  as  given  to  tke  first  taker, 
although  there  may  be  words  in  the  will  which,  by  them- 
selves, would  give  an  estate  for  life,  or  would  give  only  an 
estate  for  life,  or  would  give  a  fee  simple.  In  this  case  it 
would  be  against  a  well-settled  rule  for  construing  wills,  if, 
instead  of  holding  that  the  great  nephew,  Thomas  Jcduas 
took  an  estate  in  tail  male,  with  remainders  in  tale  male  to 
the  other  great  nephews,  we  were  to  hold  that  he  took  a 
fee  simple  with  executory  devises  over. 

In  construing  such  a  will  as  this,  made  by  an  artist  loi^ 
domiciled  in  Rome,  evidently  without  professional  assist- 
ance, but  with  a  recollection  of  some  terms  of  Ekglvk 
conveyancing,  the  meaning  of  which  he  very  imperfectly 
understood ;  it  is  admitted  that  all  the  words  he  used  can- 
not remove  their  technical  interpretation,  and  that  we  are 
to  try  to  get  at  the  intention  by  looking  at  the  whole  will 
and  ascertaining  the  sense  in  which  each  word  is  used  by 
this  testator,  according  to  its  collocation  in  the  wilL  In 
such  a  task  what  assistance  can  we  have  from  travelling 
through  a  long  series  of  preceding  decisions  upon  vilby 
and  seeing  what  meaning  has  been  given  to  each  particular 
disputed  word  in  other  wiUs  with  a  totally  different  collo- 
cation ?  1  he  meaning  put  by  courts  of  justice  upon  tech- 
nical words  which  the  testator  is  presumed  to  employ  in 
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their  legal  sense,  can  be  of  little  service  in  construing  the 
same  words  in  a  will  which  the  context  clearly  shows  the 
testator  used  in  a  different  sense.  This  testator,  by  his 
promiscuous  use  of  the  word  son  and  the  word  Aeir,  shows 
beyond  all  question  that  he  had  no  notion  of  the  legal 
sense  to  be  put  upon  the  one  word  or  the  other,  and  that 
when  he  uses  the  word  "  descend,"  he  had  no  notion  of 
the  distinction  between  taking  by  descent  and  taking  by 
purchase.  I  abstain,  therefore,  from  commenting  upon 
Chamherlayne  v.  Chamberlayney  JJ^fiUish  v.  Millish,  and  the 
other  cases  relied  upon  in  the  very  able  argument  of  the 
counsel  for  the  Appellants. 

Construing  this  will  according  to  the  well-established 
principles  for  the  construction  of  such  a  will,  I  am  of  opinion 
that  the  testator's  grand  nephew,  Thomas  Jenkins,  took  an 
estate  tail  in  the  lands  devised ;  and  this  being  so,  it  be- 
comes unnecessary  to  consider  the  question  which  would* 
have  arisen  as  to  the  Plaintiff's  title,  and  his  right  to  a 
decree  in  his  favour  if  his  claim  had  not  been  barred  by 
a  valid  recovery. 

I  must,  therefore,  advise  your  Lordships  that  the  appeal 
be  dismissed  with  costs. 


1860. 

>»-.. — ' 

Jenkins 
r. 

HUGHBS. 


Lord  Cranworth: 

My  Lords,  the  question  for  decision  is,  whether  Thomas^ 
the  eldest  great  nephew  of  the  testator,  took  an  estate  in 
tail  male  or  an  estate  in  fee-simple,  with  an  executory 
devise  over  in  the  event  of  his  having  no  son  living  at  his 
death.  There  are  several  clauses  in  the  will,  some  favour- 
ing one  o  i  these  constructions,  some  the  other.  The  task 
imposed  on  us  is  to  decide  which  view  of  the  cuse  is  to 
prevaiL 

There  is  no  doubt  but  that  under  the  first  two  clauses  of 
the  will  ThomcLS  would  have  taken  an  estate  in  fee-simple« 

VOL.  VIII.  T  T 
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1860.  No  other  meaning  can  be  given  to  the  words  of  the  testator 
Jenkins  appointing  his  great  nephew  and  godson,  Thomas  JenkinSy 
HuoHBs.  ^^  ^^  ^^®  universal  heir.  The  third  clause  does  not  affect 
the  present  question ;  but  the  next  three,  the  fourth,  fifth, 
and  sixth,  are  important.  By  the  fourth  clause,  the  tes- 
tator proceeds  thus :  ^^  If  my  said  great  nephew  Thanm 
should  marry,  and  have  a  child  or  children,  if  living  at  his 
death,  I  will  and  direct  that  my  estates  do  descend  to  his 
eldest  son,"  with  a  pecuniary  provision  for  other  children, 
if  any.  The  Appellant  contends  that  the  effect  of  this 
clause  is  to  carry  over  the  estate  by  way  of  executory 
devise  to  the  eldest  son  of  Thomas^  the  devisee,  if  living 
at  his  decease.  The  Respondent,  on  the  other  hand,  con- 
tends that  it  merely  cuts  down  the  previous  fee-simple  to 
an  estate  tail.  It  is  useless  to  speculate  as  to  what  woold 
have  been  the  effect  of  this  clause  if  the  will  had  ended 
witli  it.  There  are  several  clauses  following  it,  with  which 
it  must  be  read  in  connexion  before  we  can  decide  as  to  its 
true  construction.  The  fifth  clause  is  in  these  words :  "  It 
is  always  to  be  understood,  that  if  my  great  nephew, 
Thomas^  should  have  more  sons  than  one,  if  the  eldest  son 
should  die  before  his  father,  he  is  to  be  succeeded  by  his 
second  son,  and  so  on  to  the  third,  &c."  The  sixth  clause 
is,  *'  The  eldest  son  of  my  godson  Thomas^  who  may  be 
living  at  his  father's  death,  is  always  to  be  considered  as 
heir  to  my  estates."  Whatever  doubt  might  have  existed 
as  to  the  meaning  of  the  will,  if  it  had  ended  with  the 
fourth  clause,  there  can  be  no  doubt  buf  that,  coupling 
what  had  gone  before  with  the  passages  I  have  last  read, 
namely,  the  fifth  and  sixth  clauses,  and  supposing  the 
will  to  have  stopped  there,  the  eldest  son  of  Tkmas 
living  at  his  death,  would  have  succeeded  to  the  estatesby 
virtue  of  an  executory  devise  in  his  favour.  The  result 
of  such  a  construction  is,  it  is  tine,  to  exclude  the  sons  of 
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sons  who  may  have  predeceased  their  father,  and  so  to  let 
iD  a  younger  in  preference  to  an  elder  male  line.  It  is 
difficult  to  suppose  that  this  could  have  been  what  the 
testator  intended ;  but,  as  has  often  been  said  in  modem 
times,  a  testator  has  a  right  to  be  capricious.  He  may  have 
had  motives  unknown  to  us;  and,  after  all,  *  our  duty  is 
not  to  explore  what  was  passing  in  his  mind,  but  to  ascer- 
tain the  meaning  of  the  words  he  has  used. 

The  subsequent  clauses  of  the  will  relate  to  the  event 
which  has  happened,  namely,  the  death  of  the  eldest 
great  nephew,  Thomas^  without  leaving  a  son.  The  seventh 
clause  makes  provision  for  daughters  in  that  event,  and 
the  eighth  clause  proceeds  as  follows :  "  If  my  godson 
and  great  nephew,  Thomas^  should  not  leave  any  son  at  his 
death,  I  then  direct  that  his  next  brother  and  second  son 
of  my  nephew,  William^  succeed  to  my  estate,  and  so  on, 
in  case  of  failure  of  heirs  male,  to  the  third,  fourth,  &c." 
This  clause  raises  a  doubt  as  to  whether  the  strict  inter- 
pretation of  the  former  passages  in  the  will  could  have 
been  that  which  was  really  intended.  The  former  branch 
of  the  clause  would  be  consistent  with  the  literal  interpre- 
tation of  what  had  gone  before,  for  it  gives  the  estate  to 
the  second  great  nephew  only  in  the  event  of  Thomas,  the 
eldest  great  nephew,  not  leaving  a  son  at  his  death ;  but 
the  latter  part  of  the  clause  carries  the  estate  over  from 
the  second  to  the  third  great  nephew ;  not'  (in  terms  at 
least)  in  the  event  of  the  second  dying  without  leaving  a 
son  at  his  death,  but  in  case  of  failure  of  heirs  male  of  the 
second. 

Primd  facie  this  limitation  would  give  to  the  second 
and  all  subsequent  great  nephews  an  estate  in  tail  male ; 
but,  on  the  part  of  the  Appellant,  it  was  argued,  that  the 
words,  "  in  case  of  failure  of  male  heirs,"  must  be  read 
referentially,  as  if  the  words  had  been  in  case  of  failure  of 

T  T  2 


lOGO. 
Jenkins 

0. 

Hughes. 


590  CASES  IN  THE  HOUSE  OF  LORDS. 

I860.  a  son  living  at  his  death,  i.  e.,  in  case  of  faihire  of  any 
Jenkins  person  standing  towards  William,  the  second  great  nephew, 
HuoHBs.  ^^  ^^^  same  relation  as  the  person  to  succeed  to  Thomas 
was  to  have  stood  under  the  previous  clauses  of  the  will, 
and  who  had  been  previously  described  as  heir  to  the 
estates.  There  would^  I  think^  be  great  difficulty  in 
adopting  such  a  construction,  even  if  there  was  nothing 
afterwards  to  throw  light  upon  it,  for  the  word  is  not  heir, 
but  heirs.  The  estate  is  not  to  go  over  from  the  second 
to  the  third  great  nephew  on  failure  of  a  male  heir  of  the 
second,  but  on  failure  of  male  heirs,  which  is  strong  to 
fihow  that  a  continuous  line  of  male  heirs  was  contem- 
plated. And  if  this  was  to  be  the  principle  of  succes- 
sion from  the  second  to  the  third,  and  so  on  to  all  the 
other  great  nephews,  it  is  fair  to  suppose  that  a  similar 
course  of  devolution  was  contemplated  in  the  transmission 
of  the  estate  from  the  eldest  to  the  second  great  nephew. 
There  were  seven  great  nephews,  all  under  age,  and  there 
is  nothing  to  indicate  an  intention  in  tlie  testator  to  deal 
with  any  one  of  them  in  a  manner  different  from  that  in 
which  he  dealt  with  the  others,  except  only  by  always 
preferring  the  eldest 

The  circumstance,  therefore,  that  the  eighth  clause  will, 
according,  at  all  events,  to  one  construction  of  it,  vest  in 
the  second  and  all  the  younger  great  nephews  an  estate  in 
tail  male,  would,  even  if  the  will  had  stopped  there,  give 
rise  to  great  doubts,  first,  whether  the  same  estate  was 
not  supposed  to  have  been  given  to  Thomtis  the  eldest 
great  nephew,  by  the  fourth  clause  where  the  testator 
directs  that  the  estates  should  descend  to  the  eldest  son 
of  Thomasy  and  next,  whether  that  was  not  intended  to 
give  to  Thomas  an  estate  descendible  to  all  his  male 
descendants ;  and,  if  so,  then  whether  the  two  following 
clauses  could  be  reconciled  with  what  had  gone  before,  by 
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supposing  that  the  testator  used  the  words  son  and  eldest 
son  J  as  including,  not  only  the  son  himself,  but  all  his  male 
issue ;  or,  if  tins  could  not  be  done,  then  whether  these 
two  clauses  might  be  rejected,  as  being  irreconcileable  with 
what,  from  the  other  clauses,  appeared  to  be  the  intention 
of  the  testator. 

How  this  might  have  been  if  the  will  had  not  gone  be- 
yond the  eighth  clause  I  need  not  inquire,  because  I  think 
that  the  next  (the  ninth)  clause  is  decisive.  That  clause 
is  in  these  words :  ^*  The  eldest  great  nephew  living  always 
is  to  be  considered  as  my  legitimate  heir,  in  case  of  failure 
of  the  other  brothers,  my  express  will  and  desire  being 
that  my  estates  do  always  descend  in  the  male  line." 

The  expression  "  in  case  of  failure  of  the  other  brothers," 
is  equivocal  The  more  natural  interpretation  of  the  word 
**  failure  "  in  this  place,  even  looking  only  to  what  had  gone 
before,  seems  to  me  to  be  to  treat  it  as  meaning  failure  of 
issue  male ;  but  the  words  might  bear  the  construction  in 
case  of  any  brother  dying  without  leaving  a  son  living  at 
his  death,  t.  e.,  they  might  possibly  be  so  construed,  look- 
ing only  to  what  had  gone  before.  But  the  words  whick 
follow  seem  to  me  to  remove  all  doubt  The  testator  ex- 
pressly declares  his  will  to  be,  that  his  estates  should 
always  descend  in  the  male  line.  This  object  can  only  be 
effected  by  holding  that  Thomas  and  every  other  great 
nephew  took  estates  in  tail  male,  in  succession  one  after 
the  other. 

When  a  testator  directs  that  his  estates  shall  always  de- 
scend in  the  male  line,  he  directs  that  they  shall  go  in  a 
course  of  succession  well  understood,  and  in  strict  con- 
formity with  the  usual  course  of  settlements.  That  such 
a  direction  has  been  given  by  this  testator  is  certain ;  and> 
as  this  course  of  succession  is  inconsistent  with  a  direction 
that  a  younger  son  should  take  to  the  exclusion  of  the 
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son  of  a  deceased  elder  son,  I  think  we  must  suppose  that 
when,  in  the  previous  clauses,  the  testator  speaks  of  the 
second  son  succeeding  in  the  event  of  the  elder  son  dying 
in  his  father's  lifetime,  he  really  referred  to  the  case  of  an 
elder  son  dying  virithout  a  son,  or  rather,  without  male 
issue ;  that  he  considered  the  word  son  as  extending  to 
the  son's  son  in  infimtum.  On  no  other  hypothesis  can 
the  clearly  expressed  intention  that  the  estates  should 
always  descend  in  the  male  line,  be  carried  into  effect. 

This  will  was  evidently  framed  by  a  person  little  aware 
of  the  precise  effect  of  its  different  clauses.  The  testator 
appears  to  have  been  an  English  artist,  resident  at  JRome, 
and  probably  he  had  no  professional  aid  in  the  preparation 
of  his  will ;  the  consequence  is,  that  many  of  the  clauses 
are  very  inartificially  framed.  But  the  general  emphatic 
direction  contained  in  the  ninth  clause  seems  to  me  to  jus- 
tify us  in  holding  the  true  construction  of  the  will  to  be, 
that  Thomas  took  an  estate  in  tail  male. 

This  construction  would  cause  the  estates  to  go  in  a  con- 
venient mode,  and  a  mode  usually  adopted  in  this  country, 
as  being  conformable  to  our  social  habits ;  and  though 
courts  of  justice  have  no  right  to  interfere  with  the  most 
capricious  limitations  of  property,  when  it  is  clear  that  such 
limitations  have  been  made,  and  are  such  as  the  law  allows, 
yet  if  the  language  used  in  a  will  admits  of  two  construc- 
tions, according  to  one  of  which  property  vnll  go  in  a  con- 
venient and  ordinary  course  of  succession,  and  according 
to  another  in  a  capricious  and  inconvenient  course,  courts 
of  justice  may  reasonably  lean  towards  the  former  as  what 
was  probably  intended. 

I  have  not  yet  referred  to  the  argument  of  the  Attorney- 
General^  that  if  it  should  be  held  that  estates  tail  are  cre- 
ated, they  ought  to  be  estates  tail  in  the  sons  of  the  great 
nephews  themselves,  not  in  the  great  nephews.     This  view 
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of  the  case  was  not  pressed  with  much  confidence.  In  ^^^* 
truths  it  is  evidently  untenable.  I  have  searched  in  vain  Jenkins 
for  any  words  which  could  possibly  be  held  to  give  estates  Hughbs. 
for  life  to  the  great  nephews,  with  remainder  to  their  first 
and  other  sons  in  tail.  The  existence  of  estates  tail  is  de- 
duced mainly  from  the  express  language  of  the  ninth 
clause,  which  evidently  contemplates  inheritable  estates  in 
the  great  nephews  themselves,  and  not  life  interests  in 
them,  with  remainder  to  their  male  issue.  I  accede  to  the 
argument  of  the  Attorney-General,  that  an  estate  for  life 
cannot  be  enlarged  to  an  estate  tail  by  connecting  it  with 
a  gift  on  failure  of  issue  living  at  a  particular  time,  as  it 
may  by  connecting  it  with  a  gift  to  a  failure  of  issue  gene- 
rally. But  here  the  estate  tail  does  not  arise  from  any 
reference  to  the  previous  gifts  to  the  sons,  but  from  the 
other  language  to  which  I  have  referred. 

Nor  do  I  quarrel  with  the  manner  in  which  the  Attorney- 
General  propounded  the  general  doctrine  as  to  what  has 
been  called  the  referential  construction,  where  benefits  have 
been  given  to  such  members  of  a  class  as  shall  answer  a 
particular  description ;  as,  for  instance,  to  children  attaining 
twenty-one,  or  children  living  at  a  particular  time,  and 
afterwards  there  is  a  gift  over  on  failure  of  the  class. 
The  Court  may,  if  the  context  requires  it,  consider  the 
failure  contemplated  to  have  been  a  failure,  not  of  the  class 
generally,  but  of  that  portion  of  it  to  whom  the  benefits 
had  previously  been  given.  This  was  the  principle  of  the 
decision  in  Ellicombe  v.  Gompertz  (g).  But  it  is  in- 
applicable here.  There  is  no  rule  which  says  that  such  a 
construction  must  be  adopted  in  all  cases ;  and  to  hold  that 
the  fkilure  of  male  heirs  mentioned  in  the  eighth  clause, 
must  refer  to  a  great  nephew  dying  without  leaving  a  son 

(ff)  3Myl.  &Cr.  127. 
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living  at  his  deaths  would^  in  my  opinion,  defeat  the  mam- 
fast  intention  of  the  testator  apparent  from  the  other  cbosea 
of  the  will. 

I  have,  on  these  grounds,  satisfied  myself  that  Thomoi, 
the  eldest  great  nephew,  took  an  estate  in  tail  male;  and 
in  coming  to  this  conclusion,  it  is  satisfactory  to  me  to 
know  that  I  not  only  concur  with  The  Master  of  the  RoUt, 
whose  decision  is  now  under  review,  but  also  with  two 
former  decisions  on  this  same  will,  one  by  the  Court  of 
King's  Bench  when  Lord  Ellenhorough  presided  there,  and 
the  other  by  Sir  John  Leach,  when  he  was  Vice-Ghan- 
cellor. 

Lord  Kingsdown : 

My  Lords,  I  entirely  concur  in  the  view  of  this  case 
which  has  been  expressed  by  my  noble  and  learned  friends. 

Order  aflSrmed,  and  appeal  dismissed  with  costs. 

Lords'  Journals,  24  July  1860. 
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March  22, 23, 

May  10. 
July  6, 30. 
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Chariiy, 

PerstmaUy. 
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of  Mortmain 

Act. 


ijLM^%  Jeffries  and  others     -        -        -     AppdkmU. 
John  Biddle  Alexander  and  others,! 
and  The  Attorney-General    -        -J         ^'F^^^^ 

A.  being  possessed  of  some  pure  personalty,  but  of  oonmdemble  pro- 
perty in  ortgages,  executed  some  years  before  his  death  an  in- 
denture, by  which,  declaring  a  wish  to  found  certain  charitiei^  h« 
covenanted  to  pay,  or  that  if  he  did  not  pay  daring  his  lUetuM^ 
his  executors  should,  within  twelve  months  after  his  death,  rab- 
ject  to  his  debts  and  legacies,  pay  to  certain  persona  therein  namid 
the  sum  of  60,000  /.,  to  be  invested  in  their  names  on  the  tniti 
thereby  declared ;  the  trusts  were  charitable  tmsta.  This  dsid 
was  never  enrolled  in  Chancery.  On  the  same  day  he  made  a  wil 
giving  certain  legacies,  and  appointing  executors,  moat  of  whom 
were  the  persons  named  in  the  deed.  These  papers  wars  nenr 
communicated  by  him  to  anybody.   Just  before  hia  death  he  cam^ 
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the  papers  to  be  produced  from  his  drawers,  and  handed  them  to  1860. 

the  persons  attending  his  death-bed.    They  were  tied  up  with  a       Jb^^bs 

memorandum  which  declared  that  they  had  been  prepared  in  that  ff, 

form,  under  advice,  to  save  the  legacy  duties,  and  in  order  that  if    Alexander. 

probate  duty  was  paid  in  the  first  instance  it  might  be  got  back 

again  in  consequence  of  the  covenant  creating  a  debt  to  be  paid 

out  of  the  assets : 
Hsi^D,  that  the  indenture  was  a  deed  and  not  a  testamentary  paper : 

But, 
Hbij>  also,  that  so  far  as  realty  was  to  be  affected  it  was  void 

within  the  Statute  of  Mortmain,  9  Geo.  2,  c.  00.    Diu.  Lords 

Oranworth  and  WensUydaU. 
Observations  as  to  the  object  of  the  Statute  of  Mortmain. 
The  costs  were  ordered  to  come  out  of  the  estate. 
The  AUamey-Omeral  v.  Janes  (3  Price,  368)  questioned. 

The  Appellants  were  three  of  the  next  of  kin  of  Ben^ 
jamin  Brame,  late  of  Ipswich^  deceased,  and  the  questions 
on  this  Appeal  were  whether  a  certain  indenture,  dated  the 
12th  of  ^u^t^r  1846,  and  hereinafter  set  forth,  was  not 
altogether  void,  and  whether  the  sum  of  60,000  /.  thereby 
covenanted  to  be  paid  to  the  Eespondents  upon  trust  for 
certain  charitable  uses,  was  payable  out  of  such  parts  of 
the  estate  and  effects  of  the  said  Benjamin  Brame  as  could 
not  be  lawfully  devised  or  bequeathed  for  charitable 
purposes. 

On  the  12th  August  1846,  Benjamin  Brame,  who  was 
seised  of  some  real  estate,  and  possessed  of  personal  estate 
of  considerable  value,  consisting  in  great  part  of  money 
secured  upon  land,  executed  two  indentures,  and  his  last 
will  and  testament,  all  dated  on  that  day. 

One  of  the  two  indentures,  called  "  The  Charity  Foun- 
dation Deed,"  was  expressed  to  be  made  between  Benja- 
mm  Brame  of  the  one  part,  and  the  Respondents  of  the 
other  part ;  but  it  was  executed  only  by  him,  and  not  by 
them.  It  was  (so  far  as  material)  in  the  words  and  figures 
following : 


A 
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1860.  "This  indenture,  made  the  12th  day  of  Avgust,  am, 

Jbffribs      1846,  between  Benjamin  Bramey  of  Ipswich^  in  the  comity 
Alexander,   ^^  Suffolk,  gentleman,  of  the  one  part,  and  William  Henry 
Alexander,  of  Ipswich,  aforesaid,  banker,  Frederick  Ala- 
ander,  of  the  same  place,  banker,  and  George  Alexander, 
of  the  same  place,  banker,  of  the  other  part.     Whereas 
the   said   Benjamin   Brame  is  desirous  of  founding  the 
three  charities  hereinafter   mentioned,   for    certain  poor 
belonging  to,  and  residing  in,  the  several  parishes  in  the 
borough  of  Ipswich,  in  the  county  of  Suffolk,  and  for  this 
purpose  desires  to  settle  and  assure  a  part  of  his  personal 
estate  upon  the  trusts  and  for  the  purposes  hereinafta 
expressed  or  declared  and  contained,  of  and  concerning  the 
same  :  Now  this  indenture  witnesseth,  that,  in  pursuance  of 
the  said  desire  of  the  said  Bergamin  Brame  in  this  behalf,  he 
for  himself,  &c.,  doth  by  these  presents  covenant,  promise, 
and  agree,  with  and  to  the  said  William  Heiary  AlexamdeTf 
Frederick  Alexander,  and   George  Alexander,  jointly  and 
severally,  &c.,  that  he,  Brame,  shall  and  will  in  his  lifetime, 
and  within  the  space  of  twelve  calendar  months  next  after 
the  day  of  the  date  of  these  presents,  lay  out  and  invest 
at  interest  the  sum  of  60,000  L  of  lawful  money  of  Greet 
Britain  in   the  names   of  Jeremiah  Head,  of  Ipswich, 
aforesaid,  gentleman;  John  Biddle  Alexander,  of  the  same 
place,  banker;   Simon  Batley  Jackaman,   of  the  same 
place,  gentleman,  and  the  said  William  Henry  Alexander, 
or  in  the  names  or  name  of  the  survivors,  &c,  in  the  Govern- 
ment or  Parliamentary  Stocks  or  Funds  of  Great  BriUim, 
called  the  3  /.  per  Centum  Consolitated  Annuities ;  or  in 
case  the  said  Benjamin  Brame  shall  not  in  his  lifetime  hj 
out  and  invest  the  said  sum  of  60,000  L,  as  aforesaid,  that 
then  the  executors  or  administrators  of  the  said  Bergarsk 
Brame,  within  the  space  of  twelve  calendar  months  next 
after  his  decease,  and  subject,  and  without  prejudice  \o 
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he  payment  or  discharge,  by,  with,  or  out  of  the  estate  of        I860, 
he  said  Benjamin  Brame,  of  all  the  funeral  and  testa-      Jeffries 
lentary  expenses  and  other  debts  of  the  said  Benjamin   Alexander. 
irame^  and  the  legacies  (if  any)  given  or  bequeathed,  or 
ereafler  to  be  given  or  bequeathed,  by  his  will,  or  any 
odicil  or  codicils  thereto,  and  of  all  annuities  (if  any) 
iven,  bequeathed,  or  settled,,  or  hereafter  to  be  given, 
bequeathed,  or  settled,  by  the  said  Benjamin  Brame^  by 
lis  will,  or  any  codicil  or  codicils  thereto,  or  by  any  deed 
T   deeds,  instrument  or  instruments,  in  writing  under  his 
land  and  seal,  do  and  shall  lay  out  and  invest  at  interest 
he  sum  of  60,000  /.  of  lawful  money  of  Great  Britain  in 
he  names  of  the  said  Jeremiah  Heady  John  Biddle  Alex^ 
tnder,    Simon    Batley  Jackaman^    and    William   Henry 
±lexandery  or  of  the  survivors  or  survivor  of  them,  or  of 
he  executors  or  administrators  of  such  survivor  in  the  said 
Parliamentary  Stock  or  Fund  of  Great  Britain,  called  the 
\L  per  Centum  Consolidated  Annuities,  to  and  for  the 
md,  intent,  and  purpose,  that  the  said  3  L  per  Centum 
I!onsolidated  Annuities,  so  to  be  purchased  as  aforesaid, 
AiaU  and  may  henceforth  be  held  or  possessed  upon  the 
rusts,   and   for  the    purposes    hereinafter  expressed   or 
leclared,  and  contained   of  and  concerning  the  same.'' 
!\.nd    Heady   J,   B.  Alexander,  Jackaman,   and    W.  JET. 
Alexander  and  the  survivors,  &c.,  and  the  trustees  for  the 
Xxae  being  of  the  said  3  per  Cents,  and  of  all  other  funds, 
securities,  and  estate,  were  to  be  possessed  thereof  for  the 
purposes  of  the  charitable  uses  and  trusts  thereinafter  de- 
dared,  and  of  the  dividends,  interest,  and  yearly  produce  of 
in  and  singular  the  said  3  per  Cents,  and  trust  estate  ''  upon 
the  trusts,  for  the  purposes,  and  subject  to  the  powers,  pro- 
visoes, declarations,  and  agreements  thereinafter  expressed 
or  declared,  and  contained  of  and  concerning  the  same. 
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18G0.  (that  is  to  say)."  Then  came  the  declaration  of  the  trusts, 
Jeffries  all  of  which  were  for  the  benefit  of  the  poor  of  Ipswidu 
Albxandkr  '^®  ^^^^  ^^  ^®  ^^^  indentures  so  executed  by 
Benjamin  Brame^  which  was  called  ''  The  Legacy  aod 
Annuity  Deed/'  was  also  dated  the  12th  of  Augusi  1846, 
and  purported  to  be  made  between  Beryamin  Brame  of  tbe 
one  party  and  certain  other  persons  of  the  other  part;  ht 
like  the  first,  it  was  executed  by  Brame  alone. 

This  deed  was  executed  for  the  purpose  of  providiag 
small  legacies  and  annuities  for  individuals  of  the  testator's 
family  and  household,  and  covenanted  for  their  paymeot 
by  his  executors  within  twelve  months  after  his  decease. 

The  will  of  Benjamim  Brame  was  made  on  the  same 
day  as  the  deeds.  By  that  will  he  gave  numerous  sottl 
legacies  to  various  individuals  and  existing  charities:  ''All 
which  charitable  legacies  I  direct  shall  be  paid  out  of  sodi 
part  only  of  my  personal  estate  as  shall  not  consist  of 
chattels  real  for  the  purposes  of  the  said  charitable  insti- 
tutions/* And  he  nominated  Head^  J.  B.  AUxadtf^ 
Bnd  Jackaman  his  executors;  and  he  went  on  tha8:"l 
also  give  and  devise  all  my  mortgage  and  trust  estates  to 
the  said  J.  Headj  J.  B.  Alexander,  S.  B.  JackamoM,  and 
their  heirs,  upon  the  trusts  to  which  the  same  may  k 
subject." 

Brame  afterwards  made  a  codicil  to  his  will,  wUdi 
codicil  bore  date  the  20th  of  November  1848,  by  which  be 
revoked  the  appointment  of  Head  as  one  of  his  execaton» 
and  substituted  in  place  of  that  person,  as  executor, 
T.  B.  Boss:  "  And  I  hereby  direct  and  appoint  that  tbe 
said  Thomas  Baldock  Ross  shall  be  a  trustee  with  the  other 
trustees  in  the  execution  and  management  of  the  charitable 
trusts  created  by  a  deed  executed  by  me  for  that  par- 
pose." 
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Benjamin  Brame  died  21st  July  1861,  and  on  the  same        I860. 
day  a  paper  parcel,  which  he   described  to   the  persons      Jeffries 
etttending  his  death-bed,  was  Tound  in  a  bureau  in  the  room    XlexIvdeeu 
adjoining  to  that  in  which  he  died,  and  upon  it  was  written 
in  his  handwriting : — "  Enclosed  are  the  two  deeds  respect- 
ing the  disposition  oF  my  property;  and  my  will;    12th 
August  1 846.''  The  parcel,  upon  being  untied,  was  found  to 
contain  the  two  deeds,  and  the  will  and  codicil,  and  also  a 
paper  writing  or  Memorandum  in  the  following  words: — 
*'  It  will  be  seen  that  the  drafts  of  the  two  deeds  of 
covenant  are  prepared  by  Mr.  Ram,    There  will  not  be  so 
much  as  60,000/.  to  invest — I  calculate  about  50,000/.; 
but  he  recommended  a  larger  sum  to  be  invested  than  there 
would  be  of  the  assets,  which  would  carry  the  principal 
monies  after  the  annuities  had  ceased,  as  also  the  residue 
(if  any)  over  and  above  what  I  have  given  by  will.    The 
object  of  the  deeds  of  covenant  was  to  save  the  large  sum 
which  would  otherwise  have  had  to  be  paid  for  legacy 
duties ;  and  it  is  apprehended  that  if  any  part  had  to  pay 
probate  duty  in  the  first  instance,  that  the  duty  might  be 
got  back  again  in  consequence  of  the  deeds  of  covenant 
creating  a  debt  to  be  paid  out  of  the  assets.     Mr.  Ram 
considered  that  although  the  covenant  is  to  place  out  in  the 
3  /.  per  Cents,  a  sufficient  sum  to  pay  the  annuities,  yet 
there  would  be  no  objection  to  let  a  sufficient  sum  remain 
of  the  mortgages  for  those  purposes,  for  which  better 
interest  would  be  obtained  than  buying  into  the  funds.     It 
is  my  wish  that  Jemima  Segger,  my  late  servant,  and 
Joseph  Pursei/y  may  be  placed  as  recipients  for  the  7«.  a 
week.— B.  B.,  11  August  1846." 

The  testator  retained  all  these  papers  in  his  own  pos- 
session, from  the  time  when  he  executed  the  same,  up  to 
the  time  of  his  death,  and  never  communicated  the  contents 
of  any  one  of  them  to  any  person  whatever. 


600  CASES  IN  THE  HOUSE  OF  LORDS. 

1860.  The    Charity    Foundation    Deed    was    not  enrolled 

Jeffries     in  Chancery  pursuant  to  the  statute  of  the  9  Geo.  2, 

Alexakdeb.  ^'  ^^• 

The  will  and  codicil  were  proved  by  Alexander  and  RoUy 

on  the  11th  of  September  1851,  in  the  Prerogative  Court, 

Jackaman  having  first  duly  renounced  probate. 

The  testator  died  seised  of  some  freehold  estate,  and 
entitled  to  personal  estate,  not  specifically  bequeathed  bj 
his  will,  to  the  amount  of  79,954  2.  175.  9cf.,  of  which 
the  sum  of  74,790/.  consisted  of  money  secured  upon  land; 
the  sum  of  7,027/.  195.  lOd  constituted  the  amoant 
payable  as  legacies  and  annuities. 

On  31st  December  1851,  the  Respondents  •/".  B.  Ala- 
ander  and  T.  B.  Ross,  filed  their  Bill  against  the  Appellants 
and  others  (the  Attorney-General  afterwards  voluntarily 
intervened  in  the  suit),  by  which  it  was  prayed  that  the  two 
deeds  might  be  declared  valid,  and  all  proper  directions 
given. 

The  several  Defendants  put  in  their  answers  thereto, and 
the  Appellants,  the  next  of  kin  of  the  testator,  submitted 
that  the  alleged  deeds  of  covenant  were  inoperative  as 
deeds.  Witnesses  were  examined,  and  the  cause  came  on 
to  be  heard  before  the  Master  of  the  Rolls  on  the  21st 
February  1853,  when,  upon  hearing  counsel  for  all  tbe 
parties  to  the  suit,  and  also  Her  Majesty's  Attanuf- 
General,  who  voluntarily  appeared  on  behalf  of  the  Crown, 
by  a  decree  of  that  date  his  Honor  directed  an  inquiry  who 
were  the  next  of  kin  of  the  testator,  and  what  the  estate 
consisted  of  at  the  death.  And  it  was  ordered  that  the  ne- 
cessary accounts  should  be  taken,  and  that  the  testaftoi^s 
personal  estate  not  specifically  bequeathed,  should  be  applied 
in  payment  of  his  debts  and  funeral  expenses  in  a  due  course 
of  administration,  except  the  alleged  debt  created  by  the 
deeds  of  covenant,  and  then  in  payment  of  the  legacies 
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bequeathed  by  the  said  wiU  and  codicil.     And  leave  to         ^J^* 
apply  was  reserved.  Jeffriks 

The  chief  clerk  certified  that  the  personal  estate  of  the    Alkxawdkr. 
testator,   not  specially  bequeathed,  consisted    chiefly  of 
money  secured  on  mortgages. 

The  causes  came  on  to  be  heard  on  farther  consideration 
on  the  17th  day  of  July  1864,  and  his  Honor,  by  his 
decree  of  that  date  (amongst  other  things)  declared  that 
the  "  Legacy  and  Annuity  Deed"  was  valid,  and  that  the 
same  created  a  debt  against  the  estate  of  the  testator  for 
the  several  sums  of  money  therein  covenanted  to  be 
respectively  paid  and  invested.  And  it  was  ordered  that 
the  trustees  under  the  "  Charity  Foundation  Deed"  should 
bring  an  action  in  the  Court  of  Queen's  Bench  on  the 
covenants  therein  contained,  and  that  the  next  of  kin 
should  be  at  liberty  to  defend  the  same  {a).  The  Appel- 
lants appealed  against  this  decree.  Their  appeal  came  on 
to  be  heard  before  the  Lords  Justices,  assisted  by  Mr. 
Justice  Wightman  and  Mr.  Justice  i?r/e,  on  the  31st  day 
of  July  1 866,  when  their  Ix)rdships  were  pleased  to  order 
that  the  decree  of  the  Master  of  the  Rolls,  dated  the  17th 
day  of  July  1854,  should  be  varied  by  striking  out  so  much 
thereof  as  directed  the  trustees  to  proceed  to  a  trial  at  law, 
and  should  stand  as  follows : — "  The  Court  doth  declare 
that  the  indenture  of  the  12th  day  of  August  1846  is  valid, 
and  that  the  sum  of  60,000/.  is  payable  out  of  the  assets  of 
the  said  Benjamin  Bramey  subject  to  the  payment  of  the 
funeral  and  testamentary  expenses,  and  debts  and  legacies, 
and  the  sums  directed  to  be  paid  by  the  said  other  inden- 
ture of  the  same  day."  And  the  action  at  law  was  stayed. 
And  the  costs  of  all  parties  were  ordered  to  be  costs  in 
the  cause  (i).  The  present  appeal  was  brought  against 
this  order. 

(a)  19  Beav.  436.  {h)  7  De  G.  Macn.  &  Gord.  525. 
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1860.  Mr.  Rolt  and  Mr.  Elmsley  (  Mr.  Speed  was  with  them) 

Jeffries  for  the  Appellants. 

V. 

Alexander.  First.  The  deed  creating  the  charity  is  testamentary,  and 
its  validity  is  to  be  determined  by  the  law  testamentary. 
Secondly.  In  the  administration  of  assets,  this  sum  of 
60,000  /.  is  a  legacy,  and  subject  to  all  the  incidents  of  one. 
But,  thirdly,  if  the  disposition  is  not  testamentary,  nor  the 
sum  itself  a  legacy,  it  is  a  gift  of  land,  or  a  charge  upon 
land,  within  the  meaning  of  the  9  Geo,  2,  c.  36,  bat  has 
not  been  made  and  enrolled  according  to  the  proviaoos 
of  that  statute,  and  the  deed  is  an  ineffectual  attempt  to 
evade  those  provisions,  and  is  void. 

A  benefit  to  which  the  individual  intended  to  be  bene- 
fited cannot  be  entitled  till  after  the  death  of  the  donor,  is 
a  testamentary  benefit  Here  it  was  so.  There  could  be 
no  enforcement  of  this  covenant,  for  there  need  be  no 
breach  of  it  in  the  lifetime  of  the  testator.  There  was  no 
communication  of  this  deed  to  any  one  whatever,  and  the 
testator  had  the  same  power  of  revocation  over  it  as  if  in 
creating  it  he  had  expressly  reserved  such  a  power.  In 
everything  but  form,  therefore,  this  deed  was  a  will  The 
only  condition  that  can  be  enforced  is  against  the  execu- 
tors, twelve  months  after  the  death  of  the  testator,  and 
even  then  they  are  not  required  to  pay  absolutely  or  imme 
diately,  but  only  after  satisfying  debts  and  legacies.  In 
Doe  d.  Gamons  v.  Knight  (c),  it  is  said  that  a  deed  so 
executed  takes  effect  from  the  date  of  execution;  but  the 
doctrine  there  must  be  taken  with  reference  to  the  fedsof 
that  case,  according  to  which  there  was  actual  delifenr 
of  the  deed,  for,  on  executing  it,  the  testator  said  to  the  at- 
testing witness,  '^  Here,  keep  this;  it  belongs  to  Mr.  Oar- 
nons.'*     Nothing  of  that  sort  was  done  here.     All  the 

(c)  5  Bam.  &  Cr.  671. 
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circumstances  here  must  be  taken  together,  and  they  show        ^860. 
that  Brame  had  the  fixed  intention  of  retaining,  up  to  the      Jeffries 
time  of  his  death,  the  power  of  revoking  the  deed ;  so  that,    Alexa'ndbb* 
whatever  was  its  form,  it  could  have  no  operation  but  as  a 
will,  Naldred  v.  Gilham  (d). 

[Lord  Wensleydale  referred  to  Jtiorney-General  v. 
Jones  (e)y  and  Tompson  v.  Browne  (/),  which  questioned  it] 

The  second  and  third  questions  may  be  treated  together. 
In  the  administration  of  assets  in  equity  this  is  a  legacy. 
Equity  will  look  to  the  circumstances,  and  to  the  condition  of 
the  instrument.  There  is  here  no  consideration  for  the  sup- 
posed debt,  the  subject  of  the  covenant,  and  it  is  post- 
poned to  the  payment  of  debts  and  legacies.  Under  such 
circumstances  equity  will  not  be  bound  by  the  mere  form 
of  a  seal  being  attached  to  the  instrument,  but  will  examine 
the  real  nature  of  the  transaction,  Fairebeard  v.  Bowers  (^), 
where  a  voluntaiy  judgment,  payable  three  months  after 
the  death  of  the  giver,  was  postponed  to  his  simple  contract 
debts.  In  such  a  case  equity  will  restrain  the  holder  of 
the  voluntary  judgment,  upon  the  application  of  the  simple 
contract  creditor. 

Then  what  was  the  object  of  the  9  Geo.  2,  c.  36  (A)  ?  That 
is  shown  by  the  words  in  the  preamble.  Its  main  object 
was  not,  as  Lord  Justice  Turner  supposed,  to  "  prevent  the 
inalienability  of  land  " ;  it  was  to  restrain  persons  from  dis- 
inheriting those  who  came  after  them,  they  themselves 

(d)  1  P.  Wms.  677.  {g)  2  Vem.  202 ;    Prec.   in 

(e)  3  Price,  368.  Chancery,  17. 
(/)  3  My  I.  &  K.  32. 

(h)  In  the  course  of  the  discussion  upon  this  point,  it  was  suggested 
that  the  title  of  the  Act  might  be  considered.  Two  noble  lords 
appeared  to  diifer  on  this  matter.  Lord  Cranworth  then  observed 
that  '*  though  the  question  as  to  the  title  of  an  Act  was  put  from  the 
Chair  in  the  House  of  Commons  it  was  never  put  in  this  House." 
In  The  Atiomey  General  v.  IVey mouth  (Ambler,  22),  Lord  Hard- 
vrieke  expressly  says,  *^  the  title  is  no  part  of  the  Act.*' 

VOL.  VIII.  u  u 
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18C0.  having  enjoyed  their  property  to  the  last  moment  of  their 
Jeffries  own  lives.  The  Act  did  not  absolutely  prevent  the  gift  of 
Alexander.  '^^^  ^^  charity,  but  it  required  that  gift  to  be  made  in  the 
lifetime  of  the  donor,  and  with  certain  forms.  Unless  these 
are  observed,  equity  will  not  recognise  any  gift  of  land,  nor 
the  gift  of  a  charge  on  land,  Rollesfon  v.  Morton  (i),  Cat- 
linson  v.  Pater  (j).  Nor  will  the  Court  marshal  assets  in 
favour  of  a  charitable  bequest,  Cherry  v.  Mott  (A). 

Again,  this  was,  in  substance,  a  devise  of  a  mortgage, 
and  that  is  expressly  within  the  9  Geo.  2,  c.  36,  The  Attor- 
ney-General  v.  The  Earl  of  Winchihea  (I),  SorreHy  t, 
Hollins  (rn)y  Attornei/^General  v.  Meyrich  (n),  for  money 
due  on  mortgage  is  a  charge  on  land.  In  Attorwij' 
General  v.  Weymouth  {p)  the  scheme  was  resorted  to  of 
directing  land  to  be  sold,  and  the  residue  of  the  money, 
after  payment  of  debts,  was  given  to  a  charity ;  this  was 
held  to  be  void  under  the  statute.  Lord  Hardwicke  then 
clearly  and  fully  explained  the  object  of  the  Mortmain  Act 
He  said  that  to  construe  the  Act  as  intended  only  to  re- 
strain the  disposition  of  the  land,  so  as  to  make  it  inalien- 
able, was  erroneous ;  "  The  reason  of  this  statute  was  to 
hinder  gifts  by  dying  persons,  out  of  a  pretended  or  mis- 
taken notion  of  religion,  as  thinking  it  might  be  for  the 
benefit  of  their  souls  to  give  their  lands  to  charities,  which 
they  paid  no  regard  to  in  their  lifetime ;  and  therefore  the 
Act  of  Parliament  has  not  absolutely  prohibited  the  dispo- 
sition of  land  to  charitable  uses,  but  left  it  to  be  done  by 
deed,  executed  a  year  before  the  death  of  the  grantor,  and 
enrolled  within  six  months  after  execution,  though  this 
will  render  land  equally  unalienable ;  but  the  Legislature 

(i)  1  Dru.  &  War.  171-105.  (m)  9  Mod.  {8vo.  Ed.)  221. 

(j)  2  Ru8S.  &  Myl.  344.  («)  2  Ves.  44. 

{k)  1  Myl.  &  Cr.  123,  131.  (o)  Ambl.  20. 
(0  3  Bro.  Ch.  C.  343. 
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blended  the  two  inconveniences  together."     His  Lordship        1060. 
had  acted  on  this  principle  in  Arnold  v.  Chapman  (p),     Jeffuies 
where  this   evasion   was  adopted :    the   testator   devised  Alexander. 
100  L  to  persons  whom  he  made  his  executors,  and  a  copy- 
hold estate  to  C,  on  his  paying  the  testator's  executors 
1,000  /.  after  payment  of  debts  and  legacies,  and  the  re- 
sidue was  to  go  to  the  Foundling  llospital ;   Lord  Hard- 
wicke  held,  that  this  gift  of  1,000  L  was,  in  reality,  a  charge 
on  the  land  for  a  charity,  and  was  void  under  the  Mort- 
main Act     Curtis  V.  Hutton  (q)  and  Attomey-General  v. 
TyndcUl  (r)  are  to  the  same  effect 

(Tiord  fFensleydxile :  Suppose  the  testator  had  be- 
queathed a  debt  due  to  him  from  A.  B.,  that  debt  might 
require  to  be  levied  from  the  real  as  well  as  the  personal 
assets  of  A.  B.] 

There  can  be  no  inquiry  as  to  the  funds  out  of  which 
a  debtor  is  to  pay  a  creditor,   March  v.    The  Attorney^ 
General  (s),   Foone  v.   Blount  (t) ;    but    that  is  entirely 
different  fi-om  a  bequest  payable  out  of  the  funds  of  the 
testator.     The  admission  made  in  the  Court  below,  that 
this  is  a  deed  which  "creates  an  obligation  to  be  per- 
formed by  the  covenantor,  or  by  his  executors  after  his 
death,"  with  power  to  him  "  in  the  meantime  to  dispose 
of  his  estate,  both  real  and  personal,  as  effectually  as  he 
could  if  the  deed  had  never  been  executed,"  really  puts 
an  end  to  the  case,  for  it  brings  the  case  within  the  very 
mischief  sought  to  be  remedied  by  the  statute.     It  may  be 
true  that  such  a  scheme  as  this  is  not,  in  terms,  forbidden 
by  the  statute,  for  no  statute  can  foresee,  and  provide 
against,  all  the  efforts  of  ingenuity,  but  it  is  forbidden  in 

(p)  1  Ves.  108.  (*)  5  Beav.  433. 

(q)  14  Ves.  537.  (0  Cowp.   464;   Ambl.  320, 

(r)  2  Eden,  207 ;  Ambler,  614.      7G7. 
u  u  2 
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1860.        principle,  and  is  in  substance  a  violation  of  the  provisions 
Jeffries      of  the  statute. 
Alexander.       ^^^  ^^^^  nature  of  this  gift  is  also  shown  by  the  pro- 
ceedings, which  must  be  adopted  in  order  to  enforce  it 
If  an  action  was  brought  by  the  trustees  after  the  death  of 
the  testator,  and  judgment  obtained,  and   the  personal 
assets  were  insufBcient  to  satisfy  it,  recourse  must  be  had 
to  the  real  assets ;  but  the  statute  would  not  permit  that 
Suppose,  again,  that  the  testator  was  seised  only  of  real 
estate,  a  judgment  creditor  would  have,  in  contemplation 
of  equity,  an  equitable  estate  in  the  land,  but  equity  woald 
not  allow  land  to  be  sold  to  satisfy  such  a  demand  as  this. 
That  principle  has  been  applied  in  the  case  of  the  usury 
laws.     A  person  lent  money  on  usurious  interest ;  he  took 
a  warrant  of  attorney,  and  entered  up  judgment  on  it 
The  debtor  sold  the  land,  and  the  usurious  creditor  came 
into  equity  and  sought  to  render  the  judgment  available 
against  the  proceeds;  but  equity, looking  at  the  realnatore 
of  the  transaction,  would  not  permit  that     Lane  v.  fTor- 
lock  (u).    The  decision  in  this  House  (t?),  leaves  untouched 
this  part  of  the  Vice-Chancellor's  judgment     Band  t. 
Be// (mj),  proceeds  on  the  same  principle.     The  debt  was 
good,  the  judgment  was  good,  but  when  the  judgment  came 
to  be  enforced  against  the  land,  equity  refused  its  assist- 
ance.    Then  that  puts  an  end  to  the  claim  here  on  the 
ground  of  contract     The  instrument  on  which  the  judg- 
ment is  founded  may  be  valid  in  itself,  and  may  be  en- 
forceable at  law,  but  when  land  is  to  be  affected  by  it,  and 
the  claim  under  the    circumstances  cannot  be    satisfied 
without  land   beiqg  affected,  equity  will  inquire  into  all 

(ti)  1  Drewr.  587-613.  (w)  4  Drewr.  157. 

(v)  5  H.  L.  Cas.  580. 
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the  circumstances,  and  will  prevent  the  judgment  from         i860, 
taking  effect.     Foone  v.  Blount  (x),  does  not  apply  to  show      Jbpfries 
that  this  judgment  may  be  enforced,  for  that  was  the  case      *  mIkdja 
of  a  personal  disability  attaching  to   the   creditor  only, 
but  where,  as  in  the  case  of    TJie  Attorney- General  v. 
Weymottth  (y),  the  disability  affected  the  person  making 
the  devise,   equity   treated  it  very  differently.      Rust  v; 
Cooper  {z)y  recognised  and  applied  the  same  principle  in 
bankruptcy. 

The  Attorney 'General  (Sir  R.  Beihefl),  with  whom 
was  Mr.  WichetiSy  for  the  Attorney- General: 

Two  points  have  been  presented  for  consideration  in  this 
case :  first,  that  the  gift  is  in  substance  testamentary ;  se- 
condly, but  if  not  testamentary,  if  it  is  an  interest  arising 
under  contract,  then  that  the  contract  is  a  device  to  evade 
the  statute,  and  is  void.  Farther,  it  is  insisted  that,  admit- 
ting the  instrument  to  be  valid,  yet,  under  the  admini"* 
Btration  of  the  assets  real,  it  cannot  be  enforced.  In  the 
Court  below  no  doubt  was  entertained  tliat  the  instrument 
was  a  deed. 

[The    Lord  Chancellor  :   Do  you  say  that    it  could 
operate  both  as  a  deed  and  a  will  ?] 

No ;  whatever  matter  is  operated  on  by  the  contract  at 
once  passes.  In  arguing  on  the  operation  of  the  statute,  the 
other  side  has  forgotten  the  great  distinction  between  things 
resulting  from  the  act  of  the  party,  and  things  resulting 
from  the  operation  of  law.  Yet  Doe  d.  Mitchinson  v.  Car'^ 
ier{a)f  has  presented  that  distinction  in  a  marked  point  of 
view,  and  the  true  principle  is  clearly  stated  in  Croft  v* 
Xumley{b),  where  all  the  cases  are  collected.     The  result 

(x)  Cowp.  464.  (a)  8  Term.  Rep.  67,  300 

(y)  Amb.  20.  (6)  6  H.  L.  Cas.  672, 

{s)  Cowp.62d. 

u  u  d 
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1860.        of  the  legal  operation  of  a  judgment  is  not  to  be  con- 
Jeffrtes      sidered  as  a  thing  done  by  the  contract  of  the  party. 
Alexander.         [J^^  Lord  Chancellor :  That  is,  without  express  e?i- 
dence  of  intention  ?] 

Yes ;  a  warrant  of  attorney  which  puts  in  operation  legal 
machinery,  the  result  of  which  operation  is  a  charge  upon 
land,  is  not  to  be  treated  as  itself  a  charge.  There  k  the 
distinction  between  the  act  and  the  intuitus.  The  rule  is, 
that  where  the  thing  prohibited  is  the  result  of  the  rule  of 
law  following  on  the  act  of  the  party,  but  is  not  the  act 
of  the  party  himself,  it  is  no  violation  of  the  prohibitioiL 
The  supposed  policy  of  the  law  and  the  tendency  of  acts 
are  not  guides  for  the  construction  of  a  statute.  The  priih 
ciple  is  correctly  given  in  the  head  note  to  PhilpoU  v.  Sl 
Georges  Hospital  {c).  The  devise  there  not  being  bra!]^t 
within  the  words  of  the  statute,  it  was  held  good. 

The  Mortmain  Act  is  a  statute  in  restraint  of  the  natoral 
right  of  a  man  to  declare  what  shall  become  of  his  pro- 
perty after  his  death,  and  is  to  be  strictly  construed.  It 
did  not  intend  to  prevent  the  superstitious  use  of  pro- 
perty. 

[The  Lord  Chancellor:  So  that  pure  personalty  alone 
is  used.] 

That  is  so.  Nor  did  it  strike  at  contracts.  It  affected 
only  voluntary  dispositions  of  land.  A  charity  m^ht  coo- 
tract  for  the  purchase  of  land.  Nothing  was  touched  bat 
a  mere  gift  of  land,  or  of  an  interest  in  land  or  of 
money  to  be  applied  to  the  purchase  of  land,  or  of  a  sum 
of  money  charged  upon  land.  This  contract  does  not 
tome  within  any  one  of  those  descriptions.  The  only 
appearance  of  difficulty  here  arises  from  the  distribution  of 
assets.     Suppose  the  assets  to  be  enough  to  pay  the  debts 

(c)  6  H.  L.  Gas.  338, 


CASES  IN  THE  HOUSE  OF  LORDS.  609 

but  not  the  legacies,  it  would  be  put  as  a  debt.  A  volun-  ,^_,' 
tary  settlement  in  favour  of  the  testator's  natural  children  J^^JRi^s 
was  so  treated  in  Fletcher  v.  Fletcher  (d);  and  Waugh  v.  Alexander. 
Audland  {e)  shows  how  such  an  instrument  as  this  is 
regarded  in  equity.  Tuffnellv.  Constable  (/)  proves  that 
it  would  be  established  at  law.  The  rule  stated  on  the 
other  side  applies  to  the  payment  of  legacies  but  not 
to  payment  of  debts.  When  the  Court  comes  to  distri- 
bute the  property  of  the  testator  in  the  payment  of 
legacies  it  may  consider  whether  they  are  gifts  prohibited 
by  statute.  But,  as  in  Fletcher  v.  Fletcher^  where  it  is 
more  than  a  mere  legacy,  all  that  is  said  is,  that  it  is  a  sum 
payable  out  of  the  assets  of  the  testator.  The  only  ques- 
tion that  can  then  arise  is,  whether  the  assets  are  legal 
or  equitable  assets.  An  action  on  a  covenant  of  the  tes- 
tator is  not  brought  against  any  particular  portion  of  his 
property.  There  is  not  a  word  in  this  covenant  to  create  a 
Ken,  a  charge,  or  an  incumbrance  on  land,  or  anythin.j 
savouring  of  the  nature  of  land ;  and  if  the  contract  itself  is 
free  from  objection,  a  result  of  a  particular  mode  of  en- 
forcing it  cannot  make  it  objectionable.  Had  the  judg- 
ment here  been  against  the  testator  in  his  lifetime,  that 
would  not  have  affected  specifically  any  particular  lands. 

[The  Lord  Chancellor :  It  would  have  been  a  lien  on  all 
his  lands.] 

But  that  would  have  been  a  lien  given  by  statute,  not 
by  the  act  of  the  party.  I'he  At tornei/' General  v.  TFipy- 
mouthig)  does  not  apply,  for  that  was  a  direct  gift  of 
the  produce  of  a  sale  of  land.  So  was  The  Attorney- 
General  v.  Meyrick  ( h\  that  being  an  express  gift  of 
the    money    due  on    mortgage  securities.      In  Myers  v» 

{d)  4  Hare,  67.  (g)  Ambl.  20. 

{e)  8  Beav.201.  W  2  Ves.  44. 

(/)  7  Ad.  &  El.  708. 

U  U  4 
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1860. 

Jeffries 

r. 

Alexander. 


Perigal  (t)  a  bequest  of  shares  in  a  joint  stock  bank,  the 
assets  of  which  were  by  the  deed  to  be  deemed  personal 
estate,  though  in  fact  the  property  of  the  bank  consisted  of 
freehold  and  copyhold  and  money  on  mortgages  of  free- 
holds, was  treated  as  not  being  within  the  Mortmain  Act 
And  the  same  point  was  held  in  Edwards  v.  UaU{j)^ 
though  there  the  company  was  incorporated,  and  the  Act 
of  incorporation  did  not  contain  any  clause  making  the 
shares  personal  estate.  In  Linley  v.  Taylor  (A)  a  bequest 
of  shares  in  one  railway  company  wliicli  was  leased  to 
another  company  for  1,000  years,  was  held  not  to  be  withiB 
the  Mortmain  Act,  and  Hayter  v.  Tucker  (J)  applied  the 
same  rule  to  shares  in  a  mine  which  was  worked  upon  the 
cost  book  principle.  In  Ashton  v.  Langdale  (m),  though 
mortgages  of  tolls  in  a  railway  undertaking  were  held  to 
be  an  interest  in  land,  and  as  such  coming  within  the 
Mortmain  Act,  railway  debentures  and  canal  shares  were 
declared  not  to  be  so.  Thornton  v.  Kernpson  (n)  applies 
this  principle  of  distinction  as  to  the  nature  of  the  fund, 
and  Foone  v.  Bloutit  (o)  was  the  case  of  a  Roman  Ca- 
tholic taking  a  benefit  upon  a  judgment  which  could  only 
be  satisfied  out  of  real  estate.  To  be  void  under  the 
statute  the  gift  must  come  within  its  very  words,  as  in 
Roper  V.  Badcliffe  (p).  Where  it  is  not  so,  as  in  J9ef 
Hourmelin  v.  Sheldon  {q\  the  statute  will  not  prevent  the 
gift  taking  effect.  That  was  a  devise  of  land  in  trust  to 
sell,  and  after  paying  off  mortgages  to  invest  in  the  funds 


(t)  16  Sim.  633  ;  2  De  G.  M. 
&  Gord.  699. 
(j)  6  De  G.  M.  &  Gord.  74. 
(k)  1  Gif.  67. 
(/)  4  Kay  &  Joh.  243. 
(m)  4DeG  &Sma.402. 
(«)  Kay,  592. 


Pinkardy  Ambl.  320,  and  the  de- 
cree made  by  Lord  Bathurst,  C, 
upon  the  certificate  sent  from  the 
King's  Bench,  Ambl.  767. 

(p)  9  Mod.  167-181 ;  10  U- 
89,  230  ;  2  P.  Wms.  5  ;  5  Bn>. 

P.  C.  (8vo.)  360. 


(o)  Cowp.  464.    See  Foone  v.  (</)  1  Beav.  70. 
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for  the  benefit  of  aliens,  and  it  was  held  that  the  Crown         J8C0. 
was  not  entitled  to  either  the  lands  or  the  funds.  Jeffiues 

V. 

Mr.  Roundell  Palmer^  with  whom  were  Mr.  Lloydy 
Mr.  FolUtt,  Mr.  Surraye,  Mr.  Rodwell,  and  Mr. 
Gree/iside  for  the  several  Charities. 

The  first  two  documents  are  deeds,  and  do  not  constitute 
a  will.  A  direct  test  of  this  is,  that  they  could  not  be  ad« 
mitted  to  probate.  They  both  contain  a  positive  obliga- 
tion without  any  power  of  revocation.  The  third  instru- 
ment is  a  will,  and  is  so  declared  on  the  face  of  it.  The 
covenant  that  the  executors  shall  pay  after  his  death  does 
not  make  the  first  two  instruments  in  any  degree  testamen<- 
tary.  That  is  the  case  with  many  marriage  settlements, 
and  the  persons  entitled  under  such  instruments  are 
specialty  creditors,  Logan  v.  Wienholt  (r).  That  principle 
had  been  previously  adopted  in  Jones  v.  Martin  («).  The 
covenants  here  would  take  effect  without  probate,  and  the 
sums  secured  are  debts.  They  would  be  specialty  debts, 
but  in  the  administration  of  assets  would  not  prevail  over 
debts  for  value.  Jenkins  v.  Briant  {t),  Boughlon  v. 
Boughton  («i)  showed  that  such  deeds  were  valid  as  against 
the  donor,  and  that  he  himself  could  not  destroy  their 
effect  by  a  devise  made  subsequently;  The  case  of  Tlie 
Attorney  General  v.  Jones  {v)  is  never  cited  without  dis- 
approbation, and  may  therefore  be  disregarded. 

As  to  the  Mortmain  Act,  the  principles  which  govern  a 
case  like  the  present  are  to  be  found  in  Philpott  v. 
St.  Georges  Hospital  {w),  where  it  was  declared  that  that  Ac^ 
was  a  prohibitory  and  not  a  penal  statute ;  and  where  the 

(r )  1  Clark  &  F.  611.  (t#)  1  Atk.  625. 

(s)  3  Anst.  882 ;  6  Bro.  P.Cas.  (v)  3  Price,  368. 

437  ;  5  Ves.  266  «.  (i«^)  6  U.  L.  Cas.  338. 
(0  6  Sim.  603. 
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I860.  declaration  previously  made  in  Edwards  y.  Hall  (x)  that 
JmKOBB  any  one  might  evade  the  statute  so  that  he  placed  himself 
in  such  a  position  as  not  to  come  within  its  provisions,  was 
in  substance  adopted.  Croft  v.  Lumley  (y)  proceeded  on 
that  principle  in  the  construction  of  covenants  in  an  agree- 
ment supposed  to  be  affected  by  1  &  2  VtcL  c.  110. 

[The  Lord  Chancellor :  Could  this  testator  Have  expected 
that  this  investment  could  take  place  without  the  sale  of  the 
mortgages  ?] 

Perhaps  not,  but  that  is  immaterial  in  construing  this 
deed.  May  v.  Roper  (z)  and  Briggs  y.  Chamberlain  {a) 
show  that  the  proceeds  of  real  estate  will  pass  by  a  deed 
under  the  Fines  and  Recoveries  Act,  and  Tuer  v.  Tuneri}) 
adopted  those  decisions. 

It  is  a  fallacy  to  try  to  raise  distinction  between  cases 
under  the  statute  on  the  ground  that  some  relate  only  to 
the  incapacity  of  certain  persons  to  give,  and  others  only 
to  the  incapacity  of  other  persons  to  take.  No  doubt 
Roper  V.  Radcliffe  (c)  declared  generally,  that  a  devise  of 
lands  to  a  papist  was  a  purchase  of  them  ^thin  the 
meaning  of  the  Act  of  William  3,  to  prevent  the  growth 
of  popery ;  but  when  the  attempt  was  made  in  Foone  v. 
Blount  (rf)  to  apply  that  principle  to  money  claimed  by  a 
papist  for  a  debt  due  to  him,  which  money  was  the  pro- 
duce of  a  sale  of  land  made  by  a  person  other  than  tlie 
one  incapacitated,  that  attempt  was  defeated.  In  Rkhr 
ardson  v.  Horton(e),  debts  by  specialty,  in  which  the 
heirs  were  bound,  were  held  to  constitute  no  lien  upon 

(x)  6  De  G.  M.  &  Gord.  74.  1  Str.  267  ;   2  P.  Wms.  5;  10 

{y)  6  H.  L.  Cas.  672.  Mod.  89, 230 ;   5  Bro.  P.  C.  360. 

{z)  4  Sim.  360.  (d)  Cowp.   464.     See  Ambl. 

(a)  11  Hare,  69.  320.  767. 

(b)  20  Beav.  560.  (c)  7  Beav.  102. 

(c)  0  Mod.  167,  181.    See  ako 
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the  land.     To  bring  the  case  within  the  statute/there  must        1860. 
be  a  direct  and  specific  interest  in  the  land,  March  y.  The      Jkfprieb 
Attorney-General {f)^  Pater  v.  Cotlin8on{g\  and  Bliffh    ^^^^j^b. 
y.  Brent  (h),  whieh  last  case  is  specially  referred  to  and 
adopted  by  Mr.  Baron  Parke  in  his  judgment  in  Watson  ^ 
V.  Spratley(i).     Now,  the  covenant  here  does  not  pass  to 
the  creditor  either  the  land  or  an  interest  in  the  land, 
llioughy  therefore,  the  produce  of  the  land  may  be  used 
to  benefit  the  charities,  that  will  not  make  the  covenant 
void.     ShadboU  v.  Thornton  (j)  is,  in  principle,  a  stronger 
case  than  this.     There  a  lady  lefl  all  her  property,  which 
consisted  of  leaseholds  and  of  personalty,  to  her  brother. 
The  personalty  was  more  than  sufficient  to  pay  her  debts. 
Her  brother  died  very  shortly  after  her,  leaving  all  his 
property  to  charities.     His  executors  took  out  administra- 
tion to  her,  and  sold  the  leaseholds  ;  and  it  was  held,  that 
as  they  changed  their  character  in  the  intermediate  pro- 
cess, and  became  pure  personalty,  the  charities  were  en- 
titled to  the  proceeds  under  her  will. 

Mr.  JRolt  replied. 

At  the  conclusion  of  the  reply,  their  Lordships  ex- 
pressed a  wish  to  have  the  case  argued  by  one  counsel  on 
a  side  before  the  Judges. 

Hie  Judges  who  attended  were  The  Lord  Chief  Baron,  May  10. 
Mr.  Justice   Williams,  Mr.  Justice   Willes,  Mr.  Justice 
Blackburn,  and  Mr.  Barou  fVilde. 

The  Lord  Chancellor  announced,  that  their  Lordships 
had  decided  that  the  instrument  was  a  deed,  and  not  a 

(/)  5  Bear.  433.  (•)  10  Exc.  Rep.  222, 224. 

(g)  2  Kay  &  Joh.  248.  (j)  17  Sun.  49. 

(h)  2Yo.&Co.£x.268. 


V. 

Alkxander* 


014  CASES  IN  THE  HOUSE  OF  LORDS. 

1860.  testamentary  paper,  and  said,  that  the  arguments  must  be 
Jeff&ibs  addressed  to  the  following  question :  ^'  Assuming  the  iih 
strument  dated  12  August  1846,  and  purporting  to  be 
made  between  Benjamin  Brame  and  certain  gentlemen  of 
the  name  of  Alexander y  to  be  a  valid  deed,  is  the  sum  of 
60,000  /.  mentioned  in  the  deed  now  payable  from  the 
proceeds  of  the  chattels  real  of  the  covenantor,  there 
being  no  other  assets  from  which  such  payment  can  be 
made?" 

Mr.  Rolt  (Mr.  Speed  was  with  him),  for  the  Appel- 
lant), in  addition  to  the  previous  argument,  con- 
tended that, — 

The  character  of  the  gift  must  be  ascertained  by  ^efe^ 
ence  to  the  expressions  used  in  the  deed.  The  first  of  these 
is  the  desire  to  found  these  charities,  and  for  that  purpose 
to  settle  and  assure  part  of  his  estate.  The  operative  part 
then  says,  that  in  pursuance  of  this  desire  he  enters  into 
this  covenant  The  covenant  is,  that  he  will  lay  out  the 
sum  of  60,000  /.,  not  in  the  names  of  the  covenantees,  but 
of  one  of  them,  and  of  three  other  persons ;  and  if  he  does 
not,  then  that  his  executors  shall,  witliin  twelve  months 
after  his  death,  pay  that  money  on  trusts  which  are 
clearly  charitable  trusts. 

There  could  have  been  no  breach  in  his  lifetime.  It 
was,  therefore,  a  gift  to  take  effect  after  his  death,  and  not 
even  then  until,  first  of  all,  his  debts,  and  then  his  legacies, 
were  paid.  On  the  same  day  his  will  was  made.  Three 
of  the  four  persons  named  as  executors  are  those  who  are 
payees  under  the  deed.  Then  comes  a  codicil,  which  re- 
vokes the  appointment  of  one  executor,  and  appoints 
another,  and  that  other  is  immediately  afterwards  declared 
to  be  a  trustee  under  the  deed.  So  that  this  deed  is,  at 
all  events,  a  trust  deed.     In  his   own  memorandum  be 
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speaks  of  it  as  a  will,  but  says  that  it  has  been  put  into  the        ^^^0. 
form  of  a  deed  to  avoid  the  legacy  duty.     The  examina-      Jeffries 
tions  before  the  Master  show,  that  nearly  the  whole  of  the    Alexander, 
property  consisted  of  mortgages  on  land.     Was  it  not  the 
intention  of  the  legislature  to  prevent  such  a  proceeding 
as  this?    This  instrument  is  void  as  a  gift  of  a  sum  of 
money  payable  out  of  real  assets  to  a  charity.     The  deed 
itself;  the  fact  that  it  was  never  delivered  to  any  one ; 
that  its  real  nature  was  never  stated ;  that  it  could  be,  if 
not  formally  revoked,  at  least  effectually  rendered  unavail- 
able, by  the  mere  gift  of  the  whole  sum  in  legacies,  or  by 
the  general  gift  of  residue :  all  these  things  show  that  it  is 
a  gift  to  take  effect  only  after  the  death  of  the  testator, 
and,  being  a  gift  of  real  assets  so  to  take  effect,  but  not 
being  so  executed  as  the  statute  requires,  it  is  void.     The 
law  does  not  confine  itself  to  the  object  of  preventing  the 
perpetual  alienation  of  land,  for,  under  given  circumstances, 
that  may  take  place  with  perfect  lawfulness.  Attorney-' 
General   v.   Warren  {k)^  but  to  prevent  the  disposition, 
nnder  pretences  of  charity,  of  real   property  which  the 
testator  has  fully  enjoyed  during  his  own  life,  but  which 
he  gives  away  at  his  death  to  the  disherison  of  his  heirs. 

The  first  and  third  sections  of  the  statute  are  material. 
They  relate,  not  only  to  land  and  to  money  to  be  laid  out 
in  land,  but  to  a  charge  affecting,  or  to  affect,  any  lands, 
&c.,  which  includes  money  arising  from  the  sale  of  land, 
as  is  well  shown  in  "  Shelf ord  on  Mortmain  "  (/).  All  in- 
terest in  land,  therefore,  whether  the  land  is  kept  in 
the  shape  of  land,  or  is  turned  into  proceeds,  will  come 
within  the  statute.  Otherwise,  a  gift  of  land  itself  might 
always  be  made  by  taking  the  form  of  a  gift  of  the  pro- 
ceeds of  land. 

(k)  Per  the  Moiter  of  the  RolUy  2  Swanst.  302.  (/)  P.  164. 
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1860.  Then,  as  to  marshallingof  assets.     There  is  in  eqnily 

Jeffries  no  marshalling  of  assets  in  favour  of  a  charity. 
AlbxIkder.  [Lord  St.  Leonards :  They  are  not  marshalled ;  they  are 
separated  and  apportioned  in  separate  parts,  personal  oq 
one  side,  chattels  real  on  the  other ;  and  if  the  gift  to  the 
charity  is  marked  to  come  out  of  the  personalty,  it  is  good; 
if  it  must  come  out  of  the  realty  it  is  void.] 

Exactly  so ;  and  that  is  the  principle  on  which  Foy  ?. 
Foy{m\  and  The  Attorney-General  v.  7yii£2aZ/(ff)  pro- 
ceeded. In  neither  case  would  the  Court  marshal  assets  lo 
as  to  enable  persons  to  elude  the  statute. 

Here  there  is  no  consideration  for  the  gift.  How  is 
this  obligation  to  be  enforced  ?  Is  the  executor  to  mj, 
*'  Though  equity  will  not,  in  such  a  case,  marshal  the 
assets,  I  will?"  Certainly  not;  he  has  no  funds  with 
which  to  satisfy  this  supposed  debt  without  resorting  to 
the  mortgages.  Yet  those  he  cannot  hand  over  in  specie- 
Can  he  convert  them  into  money,  and  hand  over  the 
money  ?  He  cannot.  What  is  the  right  of  the  covenan- 
tees ?  Suppose  they  bring  an  action,  recover  judgment, 
sue  out  an  eligit,  and  take  possession,  it  could  not,  under 
such  circumstances,  be  said,  that  they  were  not  within  the 
statute.  The  supposed  debt  is  clearly  a  charge  within  the 
statute.  Rolleston  v.  Morton  (p),  explains  this.  Lord  Chan- 
cellor Sugden  there  said,  "  That  which  formerly,  by  force 
of  the  Statute  of  Waste,  was  a  general  charge  upon  lands, 
now,  by  force  of  the  express  directions  of  this  Act  (p),  be- 
comes a  specific  lien.  Words  cannot  be  more  express. 
If  a  man  has  a  power  to  charge  certain  lands,  and  agrees 
to  charge  them,  in  equity  he  has  actually  charged  them, 
and  a  court  of  equity  will  execute  the  charge.     When  we 

(«)  1  Cox,  16a  (/>)  3  &  4  Vict.  c.  105  (Ir.) 

(n)  AmbL  014  ;  2  Eden,  207.       s.  22. 
(o)  I  Dru.  &  War.  171-196. 
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say,  that  every  judgment  creditor  shall  have  the  same  re-         ^^^* 
medies  in  a  court  of  equity  as  he  would  be  entitled  to  in      Jbfpries 
case  the  person  against  whom  the  judgment  has  been  en-    Alexamdbb. 
tered'had  agreed  to  charge  the  lands  with  the  amount  of 
the  judgment  debt,  whether  that  charge  be  legal  or  equit- 
able, the  judgment  becomes,  in  the  view  of  this  court,  an 
equitable  estate.     We  are  no  longer  dealing  with  a  general 
lien,  but  with  a  specific  incumbrance." 

[The  Lord  Chancellor :  No  doubt  that  a  judgment, 
when  obtained,  is  a  charge  upon  land ;  but  is  the  instru- 
ment which  enables  you  to  obtain  judgment  a  charge  upon 
the  land?] 

If  it  should  be  held,  as  a  universal  proposition,  that  it 
may  not  be  so,  a  man  might  die  possessed  of  nothing  but 
land,  and,  by  a  contrivance  of  this  sort,  leave  the  whole  to 
charities,  in  spite  of  all  the  provisions  of  the  statute. 

Mr.  Roundell  Palmer  (Mr.  Surrage  was  with  him) 
for  the  Respondents: 

Edwards  v.  Hall  {q\  and  Phi/pott  v.  St.  George's 
Hospital  (r),  show  distinctly  that,  unless  a  gift  like  this 
comes  within  the  very  words  of  the  statute,  it  will  not  be 
void.  In  the  former  Lord  Chancellor  Cranworth  said  («) :  "  I 
agree  that  it  is  absurd  in  these  cases  to  talk  about  an  eva- 
sion of  the  statute,  because  any  one  has  a  right  to  evade  a 
statute  if  his  meaning  is  to  place  himself  in  such  a  situation 
as  not  to  come  within  its  purview;"  and  in  another 
place  (/),  referring  to  the  doctrine  of  tendency,  he  said, 
"  Nothing  is  avoided  by  the  statute  which  cannot  by  rea- 
sonable construction  be  said  to  be  either  a  bequest  of  lands 
or  of  some  interest  therin,  or  a  bequest  of  money,  to  be 
laid  out  in  the  purchase  of  lands  or  hereditaments,  or  some 

(q)  6  De  G.  M.  &  Gord.  74.  (0  6  De  G.  M.&  Gord.  84. 

(r)  6  H.  L.  Cas.  338.  (0  Id.  88. 
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I860.  interest  therein."  That  is  the  argument  here.  In  Fisher 
Jeffries  v.  Brier  ley  {u)  the  Lords  Justices  held  a  deed  of  this  sort 
Alexander.  *^  ^^  valid.  The  idea  of  invalidating  such  a  deed,  merely 
hecause  it  had  a  tendency  to  defeat  the  statute,  was  dis- 
tinctly rejected  by  this  House  in  Philpott  v.  St.  Georget 
Hospital  (v) ;  and  in  Barrington  v.  Liddell  (w)  Lord  S/. 
Leonards  said,  speaking  of  the  Act  against  accumuIatioDS, 
^^  the  Act  specifies  the  cases  to  which  the  restrictions  shall 
not  apply ;  and  this  being  so,  why  am  I  to  go  beyond  the 
words  of  the  Act,  in  order  to  do  something  which,  if  it 
had  been  intended,  the  legislature  would  have  expressed  T 
Here  therefore  it  must  be  shown  that  what  has  been  dooe 
is  distinctly  forbidden  by  the  statute.  Now,  in  the  enact- 
ing part  of  the  statute,  there  is  no  special  provision  for  the 
prevention  of  the  disherison  of  heirs ;  there  is  only  a 
recital  that  that  is  an  evil  which  has  lately  increased. 

Then  as  to  the  third  section  of  the  statute,  there  is  here 
no  charge  or  incumbrance  on  land,  but  merely  a  debt  by 
specialty. 

[Lord  St.  Leonards :  Not  a  debt  properly  constituted 
against  himself.  He  was  not  under  any  obligation  to  leave 
a  shilling  of  his  property  to  satisfy  it. 

Lord  Wensleydale :  He  was  under  a  covenant  to  pay. 

The  Lord  Chancellor :  A  covenant  which  could  not  be 
broken  in  his  lifetime. 

Lord  St.  Leonards:  And  need  not  be  broken  after  his 
death.  He  could  have  disposed,  by  will,  of  every  shiUing 
of  his  property  in  legacies.  He  was  bound  to  nothing  and 
to  nobody.] 

But  he  did  not  do  this ;  and  the  legal  efTect  of  the  deed 
cannot  be  impaired  by  the  manner  in  which  he  had  recited 

(tf )  1  De  G.  Fi.  &  Jones,  643.         (w)  2  De  G.  M.  &  Goid,  602- 
(v)  6H.  L.  Ca8.3a8. 
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his  intention.  He  did  not  band  over  his  mortgages  to  i860* 
the  trustees ;  they  must  proceed  on  the  covenant  which  Jbffrivs 
created  a  debt  If  the  covenant  is  performed,  it  is  merely  Alexander. 
a  gift  of  money ;  if  not  performed,  there  would  be  an  action 
on  the  covenant,  in  which  money  damages  alone  would  be 
recoverable.  Iti%  immaterial  that  the  judgment  obtained 
might  affect  the  land.  The  statute  only  struck  at  what 
would  do  so  by  the  act  of  the  party,  not  by  the  act  of  the 
law.  That  is  a  most  important  distinction.  Then  as  to 
marshalUng  assets :  why  is  the  abatement  of  a  charity 
legacy  of  money,  derivable  from  land,  to  take  place  ?  Be- 
cause it  is  the  gift  of  the  estate  itself,  and  comes  from 
every  part  of  the  estate,  and  the  legatee  is  therefore  the 
assignee  pro  taulo  of  the  estate.  Where  that  is  not  so, 
the  legacy  is  good.  Foy  v.  Foy  (x),  and  the  Attorney^ 
General  v.  Tyndall  (y),  only  show  that  the  Court  will  con- 
sider how  the  statute  opemtes  on  the  gift  as  it  stands.  And 
Hayter  v.  Tucker  {z)  shows,  and  some  of  the  mining  cases 
establish  the  same  proposition,  that  where  the  person  can- 
not take  possession  of  the  land  itself,  the  mere  fact  that  he 
will  be  benefited  indirectly  from  the  proceeds  of  it,  will 
not  bring  the  case  within  the  meaning  of  the  statute. 

Mr.  RoUj  in  reply : 

This  is  an  attempt  to  do  indirectly  what  the  law  wilt  not 
permit  to  be  done  directly.  The  principle  of  the  bank- 
rupt statutes,  which  prevents  a  debtor  from  selecting^ 
a  particular  creditor  for  preference  in  payment,  though 
that  creditor's  claim  is  in  itself  perfectly  lawful  and  en- 
forceable^ must  be  applied  here.  Philpoti  v.  St.  George's 
Hospital  and  Croft  v.  Lumley  only  show  that  an  attempt 

(jt)  1  Cox,  163.  {s)  4  Kay  k  J.  243. 

Cr)  Ambl.614;  2  Eden,  207. 
VOL.  VIII.  X  X 


V, 

Alexander. 
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18(K).  to  evade  a  statute  may  not  bring  the  case  within  its  pro- 
Jeffhies  vision,  but  that  the  attempt  must  be  to  do  that  which  is 
forbidden.  It  is  so  here.  To  make  a  giflb  like  this  void,  it 
need  not  necessarily  liappen  that  the  land  itself  conies  into 
the  hands  of  the  charity.  The  gifl  of  a  mortgage  would 
be  void,  yet  the  mortgage  might  never  come  into  the  hands 
of  the  charity  donee,  for  the  mortgagor  might  pay  him  off, 
and  that  shows  the  diflerence  between  the  case  as  put 
by  Lord  Justice  Turner  and  the  present  case.  Fwm 
V.  Blount  (a)  does  not  justify  the  argument  on  the  other 
side,  but  the  other  cases  which  apply  against  the  act  of 
the  devisor  are  in  point,  and  they  relate  to  the  matter  as 
it  stood  at  the  time  of  his  death.  There  is  no  doubt  that 
charities  may  acquire  land,  but  they  must  not  acquire  it  in 
this  way. 

The  question  previously  stated  was  then  in  form  p«t  to 
the  Judges. 


Wilde. 


July  6.  Mr.  Baron  WHde: 

Mr.  Baron  My  Lords,  I  am  of  opinion  that  the  deed  in  question 
can  take  no  effect  as  regards  the  testator's  real  estate ;  and 
I  come  to  this  conclusion  upon  the  simple  ground  that 
the  deed  and  the  proceedings  contemplated  to  be  taken 
upon  it,  are,  and  were  intended  to  be,  notbing  else  than 
the  machinery  by  which  the  testator  might  appropriate  his 
lands  after  his  death  to  charitable  us«s.  I  am  satisfied 
that  the  testator  entered  into  this  covenant  for  the  express 
purpose  of  achieving  indirectly  that  which  he  could  not 
do  directly,  without  openly  and  plainly  violating  the  sta- 
tute 9  Geo,  2,  c  36.  It  is  hardly  possible  upon  the  diets 
of  the  case  to  arrive  at  any  other  conclusion. 
This  indirect  violation  of  the  statute  no  court  of  law 

(o)  Cowp.  464. 
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ought,  in  my  judgment,  to  uphold,  if  the  words  of  the  sta- 
tute are  large  enough  to  meet  the  case. 

I  agree  that  the  operation  of  a  statute  is  not  to  be  ex- 
tended beyond  what  the  words  express ;  but  it  is  one  thing 
so  to  read  the  words  of  a  prohibition  as  to  include  all  modes 
and  ways  of  doing  the  prohibited  thing ;  it  is  another  to 
extend  it  to  things  not  expressly  prohibited.  I  think  this 
case  is  within  the  very  words  of  the  statute,  and  that  the 
testator  has  attempted  to  '*give/'  "charge,"  and  "in- 
cumber "  his  lands  for  charitable  uses. 

One  who  confesses  a  judgment  for  the  purpose  of  bring- 
ing about  a  charge  on  his  lands,  does  in  substance  charge 
and  incumber  his  lands.  One  who  enters  mto  a  covenant 
with  a  view  of  a  judgment  being  obtained  upon  it,  and  so 
charging  his  lands,  does  still  in  substance,  though  more 
circuitously,  charge  and  incumber  his  lands.  One  who, 
by  means  of  a  covenant,  judgment,  and  execution  against 
his  lands,  all  contemplated  at  the  time  the  covenant  is 
entered  into,  contrives  tliat  his  lands  shall  be  gioen  to 
charitable  uses,  does  in  substance  **  give^*  his  lands  to 
charitable  purposes. 

I,  therefore,  feel  in  no  degree  pressed  by  the  arguments 
founded  on  the  precise  terms  employed  in  this  statute, 
and  I  regard  all  that  has  been  done  only  as  a  circuitous 
method  of  "  giving  '*  the  testator's  lands  for  the  benefit  of 
this  charity. 

I  construe  the  statute  as  if  it  had  said  in  so  many  words, 
^  directly  or  indirectly,"  and  I  do  so  because  I  think  it  is 
plain,  looking  to  the  whole  scope  of  the  Act,  that  the  Legis- 
lature did  not  intend  that  it  should  be  lawful  to  do  that 
by  indirect  means  which  it  prohibited  by  every  species  of 
direct  means  that  could  be  enumerated. 

In  such  and  analogous  matters,  the  law  always  regards 
the  substance  and  not  tlie  form  or  method.     If  a  contract 
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I860.  is  in  substance  tainted  with  usury,  the  courts  have  always 
Jeffribs  held  it  void,  though  the  object  of  the  contractors  was  ever 
Alsxandbr.  ^  cunningly  concealed  in  the  form  given  to  the  transac- 
tion. If  a  contract  is  substantially  a  wager,  no  matter 
how  the  end  is  brought  about,  the  same  fate  has  always 
attended  it  in  a  court  of  law.  A  still  closer  illustration  is 
found  in  the  case  of  a  covenant  not  to  assign.  The  Court, 
once  satisfied  that  the  warrant  of  attorney  was  given  for  the 
purpof^e  of  bringing  about  a  transfer  through  the  mediam 
of  a  judgment  and  execution,  held  the  warrant  of  attorney 
to  be  a  breach  of  a  covenant  not  to  assign.  To  hold 
otherwise  would  be,  in  my  opinion,  to  invite  a  dezteroof 
use  of  legal  learning  and  forms  to  enable  men  to  accom- 
plish what  the  law  forbids.  In  a  word,  it  is  the  gift  or 
devotion  of  lands  to  charitable  purposes  that  is  substan- 
tially prohibited  here.  If  that  is  accomplished,  the  sta- 
tute is  infringed,  and,  in  my  opinion,  it  signifies  nothing 
in  what  manner  that  end  is  brought  about 


Mr.  Justice 

BLACXBURir. 


Mr.  Justice  Blackburn : 

My  Lords,  in  my  opinion  the  sum  mentioned  m  the 
deed  is  payable  from  the  proceeds  of  the  chattels  real  of 
the  covenantor. 

It  clearly  is  so  payable,  unless  statute  9  Cfeo.  2,  c.  S6, 
prevents  it,  so  that  the  question,  though  involving  a  |K>mt 
of  nicety  and  difficulty,  lies  in  a  small  compass,  depend- 
ing entirely  upon  the  effect  of  that  statute. 

The  argument  for  the  Appellants,  which  in  my  mind 
raises  the  whole  difficulty,  may  be  stated  thus :  if  payment 
is  to  be  made  from  those  chattels  real,  the  ultimate  effect 
of  the  deed  must  be  that  those  chattels  real  which  be- 
longed to  the  covenantor  at  the  time  of  his  death,  wiH 
after  his  death  be  turned  into  money,  and  that  money 
appropriated  to  charitable  uses,  and  I  think  that,  as  a  matter 
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of  fact,  the  covenantor  intended  this  result,  and  executed         i860. 
this  deed  for  the  express  purpose  of  producing  this  result.      Jsffribs 
Now  if  he  had  by  will  or  a  trust  deed  devised  or  con-    j^j^^^ 

veyed  any  real  estate,  (including  in  that  term  mortgages)  

upon  trust,  after  his  death,  to  convert  it  into  money,  and    Bilcnulul?. 
band  over  that  money  to  charitable  uses,  the  trust  would 
according  to   several  decisions   of  which  The  Attorney^ 
General  v.  Weymouth  (6),  is  the  first,  have  been  prohibited 
by  the  statute,  and  void. 

The  argument  for  the  Appellants  is,  that  the  covenantor 
here  has  tried  indirectly  to  do  by  a  circuitous  mode  that 
which  he  could  not  do  directly,  because  the  statute  pro- 
hibited it,  and  that  the  principle  laid  down  in  the  two 
cases  of  Doe  v.  Carter  (c),  is  applicable  to  the  present 
case.  That  principle  was  approved  of  in  Croft  v.  Lum' 
ley  {d)y  though  there  was  a  difference  of  opinion  as  to  its 
application  in  that  case.  The  principle,  as  1  understand 
it,  is  that  whenever  it  can  be  shown  that  the  acts  of  the 
parties  are  adopted  for  the  purpose  of  effecting  a  thing 
which  is  prohibited,  and  the  thing  prohibited  is  in  conse- 
quence effected,  the  parties  have  done  that  which  they 
have  purposely  caused,  though  they  may  have  done  it  in- 
directly, and  endeavoured  to  conceal  that  they  have 
done  so. 

This  I  think  is  a  sound  principle,  but  it  is  essential  for 
its  application,  that  what  is  thus  effected  should  be  the 
thing  prohibited.  If  I  thought  that  the  statute  now  in 
question  prohibited  the  gift  to  the  charity  of  any  money 
arising  from  the  proceeds  of  real  estate,  unless  that  real 
estate  was  converted  into  money  before  the  death  of  the 
donor,  I  should  have  thought  this  argument  on  the  part  of 


(h)  8  Term  Rep.  67,  SCO. 
(c)  Ambl.20« 


((/)  6  H.  L.  Ciw.  672. 
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1860.  the  Appellants  well  founded  ;  but  it  seems  to  me  that  the 
Jeffries  statute  does  not  prohibit  this,  and  that  the  cases  referred 
to  proceed  upon  a  different  ground,  and  are  not  applicable 
to  the  present  deed. 
BlackIbu^.  ^*  *^  necessary,  in  order  to  see  if  this  view  is  correct,  to 
examine  what  is  the  enactment  of  the  Legislature  in  statate 
9  Geo.  %  c.  36.  The  statute  itself  commences  by  a  recittL 
The  legislature  has  itself  here  declared  the  object  of  the 
legislation,  and  what  the  mischief  was  which  was  intended 
to  be  remedied.  This  recital  is  therefore  of  much  im- 
portance in  construing  the  rest  of  the  statute,  though  it 
will  not  justify  the  rejection  of  any  enactment,  though 
going  beyond  the  object  disclosed  in  the  recital,  if  we  find 
an  intention  to  enact  it  expressed,  nor  the  insertion  of  any 
enactment  which  we  cannot  find  expressed  in  the  enacting 
part,  though  we  may  think  such  an  enactment  required. 

The  statute  after  this  recital  proceeds  to  enact,  that  no 
manors,  &c.,  or  other  hereditaments,  corporeal  or  incoqxh 
real,  whatsoever,  shall  be  in  any  way  settled  or  incumbered 
in  trust  or  for  the  benefit  of  any  charitable  uses,  unless  by 
deed  indented  made  twelve  calendar  months  before  the 
death  of  the  donor,  and  enrolled,  and  unless  to  take  effect 
in  possession  immediately  and  without  reservation,  and  by 
s.  3  makes  all  such  settlements  void. 

The  prohibition,  therefore,  is  in  terms  against  any 
lands,  &)c.,  or  monies  converted  into  land,  being  convey edf 
''  or  in  anyways  charged  or  incumbered,"  in  trust  or  for 
the  benefit  of  any  charitable  uses.  The  mischief  which 
the  legislature  intended  to  remedy  appears  by  the  recital 
to  have  been  the  bringing  of  lands  into  mortmain  by  death- 
bed settlements.  The  enacting  part  alisolately  prohibits 
and  avoids  the  gift  of  any  lands,  &c.,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  afiectii^ 
or  to  affect  any  lands,  &c.      There  is  no  intention  indicated 
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to  prevent  gifts  of  money  to  a  charity.     And  so  it  was  de-         18C0. 
cided  in  Sorreslty  v.  Hollins  (0).     But  it  was  decided  in      Jeffries 
The  Attomey^General  v.  Weymouth  (/)  that  a  devise  of    AlexIkdbb. 
land  to  be  sold  and  the  proceeds  given  to  a  charity  was         -—  . 
prohibited ;    Lord  Hardwicke  pointing  out  in  his  judg-    Bl^cxbubv. 
menty  that  the  devise  gave  the  charity  an  equitable  interest 
in  the  land^  and  a  right  to  elect  to  take  it  as  land^  and  ex- 
pressing his  opinion  that  if  the  charity  were  to  elect  to  take 
it  as  money  it  would  make  no  difference,  the  statute  having 
imposed  the  disability  on  the  donor,  not  on  the  recipient. 
And  in  The  Attar ney- General  v.  Meyrick  (g),  Sir  John 
Strange^  Master  of  the  Bolls,  decided  that  a  devise  to  a 
charity  of  mortgage  money  was  void.     He  points  out  that 
this  devise  gave  the  charity  an  interest  in  the  land  on  which 
the  money  was  secured. 

In  The  Attorney-General  v.  Harley  (A),  Leach,  Vice- 
Chancellor,  gives  the  following  reasons :  **  The  object  of 
9  Oeo.  2,  c.  36,  as  its  title  imports,  was  to  prevent  land 
becoming  inalienable,  but  in  order  to  secure  that  ol:gect  the 
legislature  thought  it  prudent,  not  merely  to  prohibit  gifts 
of  land  to  charitable  uses,  but  to  prohibit  gifts  to  charitable 
uses  of  any  interest  in  land,  being  aware  that  by  circuity 
and  election  the  land  itself  might  be  acquired,  in  most  cases, 
as  the  result  of  an  interest  in  land.  That  money  to  arise 
from  the  sale  of  land  is  an  interest  in  land  admits  of  no 
doubt" 

There  are  several  other  decisions  that  the  gift  of  any  in- 
terest in  land  whatever  is  void.  In  all  of  them  I  think  it 
will  be  found  that  an  interest,  sometimes  a  very  slight  one, 
but  always  an  actual  interest  in  or  charge  on  some  real 

(e)  9  Mod.  (Svo.  £d.)  222.  Qf)  2  Yes.  44, 

(/)  Amb.  20.  {h)  h  Madd.  327. 
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I860.        estate,  was  given,  and  on  this  the  decisions  proceeded ;  and 
Jeffries      I  think  they  were  rightly  decided.     Perhaps  the  moti?cs 

Alexander.    ^^  ^®  Legislature  were  those  stated  by  Vice-Chancellor 
^       Leach ^  but  whatever  might  be  their  motives,  the  statute 

Blackburn,  ^^^s  in  terms  avoid  the  gift  of  any  estate  or  interest  in 
lands,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  any  lands,  and  it  contains  no  words  restraining  this 
avoidance  to  such  estates  or  incumbrances,  as  one  within 
the  mischief  contemplated  in  the  recital. 

It  certainly  may  well  be  doubted  whether  those  who 
framed  the  statute  had  it  in  contemplation  to  render  Toid 
a  devise  of  lands  on  trust  to  be  sold,  or  a  bequest  of  mort- 
gages in  trust  to  call  in  the  mortgage  money  and  give  it  to 
a  charity ;  such  a  devise  or  bequest  produces  none  o^  the 
mischief  which  is  recited.  So  far  from  putting  the  land  in 
mortmain,  it  expressly  brings  it  into  commerce,  and  it  is 
very  difficult  to  see  any  reason  why  the  interests  of  the 
next  of  kin  of  a  mortgagee  should  be  more  respected  than 
those  of  the  next  of  kin  of  a  testator  bequeathing  a  similar 
sum  in  the  stocks  on  the  same  trusts.  But  the  devise  of 
the  land  to  be  sold,  or  the  bequest  of  the  mortgage  money, 
does  actually  give  the  objects  of  the  bounty  of  the  testator 
an  equitable  interest  in  the  land  which  is  to  be  sold,  or  in 
the  mortgap:ed  estate,  and  therefore  is  within  the  very 
words  of  the  statute,  a  gift  of  an  interest  in  land. 

In  the  present  case  the  covenantor  has  avoided  giving 
any  interest  or  any  charge,  or  any  incumbrance  affecting 
the  lands.  The  charity  has  no  more  power  over  or  interest 
in  the  lands  than  it  would  have  had  if  a  stranger  had  be- 
queathed to  it  the  residue  of  his  personal  estate,  and  that 
testator  had  happened  to  hold  as  part  of  his  estate  a  bond 
of  Mr.  Brame's ;  and,  as  is  pointed  out  by  Lord  Justice 
Turner  in  his  judgment,  the  uniform  practice  in  Chancery 
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shows  that  a  bequest  of  the  bond  of  a  landed  debtor  to 
charitable  uses  has  never  been  considered  invalid. 

It  is  true  that  here  the  executors  of  the  covenantor  may 
break  his  covenant,  and  then  the  covenantees  may  obtain 
judgment,  and  so  have  a  charge  upon  the  covenantor's 
lands ;  and  if  it  appeared  that  the  deed  had  been  in  fact 
executed  for  the  purpose  of  enabling  the  charity  thus  to 
obtain  a  charge  on  land,  it  probably  would  be  void,  on  the 
principle  of  Doe  v.  Carter  (i),  already  mentioned.  But 
there  is  no  ground  for  supposing  tliat  there  was  any  such 
purpose.  The  covenantor  purposed  that  his  executors 
should  keep  the  covenant  and  pay  the  money,  so  that  the 
charity  never  should  have  any  interest  in  or  charge  on  the 
land. 

It  seems  to  me  that  the  prohibition  of  the  legislature  is 
against  giving  an  estate,  or  interest  in,  or  charge  on  land,  to 
the  charity,  not  against  giving  to  it  money  arising  from 
land.  The  legislature  has  for  greater  precaution  imposed 
a  restriction  beyond  the  object  in  view.  That  restriction 
cannot  be  rejected,  because  it  is  plainly  expressed ;  but 
the  Appellants  in  effect  ask  that  a  farther  enactment  should 
be  interpolated  containing  a  prohibition  of  that  which  is 
not  within  the  object  the  legislature  had  in  view,  and 
which  restriction,  if  the  legislature  had  thought  of  it,  it 
probably  would  not  have  intended  to  impose.  At  all  events 
the  legislature  has  not  expressed  an  intention  to  impose 
such  a  restriction.  I  think  we  cannot  interpolate  such  an 
enactment,  and  therefore  I  answer  you  Lordships'  question 
in  favour  of  the  Respondent 

Mr.  Justice  ByUs : 

My  Lords,  assuming  the  deed  of  1846  to  have  been  a    Mr.  Justice 
valid  deed,  I  am,  nevertheless,  of  opinion  that  the  sum  of       Bjleb. 

(t)  8  Term  Rep.  67,300. 
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60,000  /.  therein  mentioned  is  not  now  payable  from  tlie 
proceeds  of  the  chattels  real  of  the  covenantor. 

The  object  of  the  Act  9  Geo.  2,  c.  36,  s.  2,  was  to  check 
alienations  of  land  to  charitable  uses,  by  enacting  that  the 
gift  shall  be  at  the  personal  expense  of  the  donor  himself^ 
and  not  merely  of  those  who  are  to  come  after  him ;  for 
men  are  not  so  prone  to  generosity  at  their  own  expense  as 
at  the  expense  of  others.  To  this  end  the  statute  provides 
that  the  gift  or  conveyance  must  be  made  at  least  a  year 
before  the  donor's  death,  must  take  effect  inunediately, 
must  be  irrevocable,  and,  to  secure  irrevocability,  must  be 
published  and  recorded  by  enrolment  within  a  short  time 
after  execution.  It  enacts  that  otherwise  no  lands  shall 
**  ant/ways  "  be  conveyed  or  '*  anyways  "  changed  in  favour 
of  a  charitable  use,  and  in  section  3,  that  all  transfers  ts 
trust  for  any  charitable  use  otherwise  made  shall  be  ab- 
solutely void. 

Chattels  real,  and  money  secured  on  mortgage,  have 
been  decided  to  be,  and  are  admitted  to  be,  within  the 
ststute.  Thoy  cannot  be  conveyed  to  a  charity,  nor  can 
any  trust  of  them  in  favour  of  a  charity  be  created  without 
a  deed  duly  executed  and  enrolled,  nor  can  a  legacy  to  a 
charity  be  paid  out  of  them. 

The  statute  is  not  only  in  its  nature,  but  in  its  terms, 
as  appears  both  by  the  recital  and  the  commencement  of 
the  first  enacting  clause,  a  remedial  Act,  and  therefore  it 
is  to  be  construed  liberally  and  beneficially,  so  as  to  sup- 
press the  mischief  and  advance  the  remedy.  I  conceive, 
therefore,  that  what  the  statute  forbids  must  not  be  done 
either  directly  or  indirectly,  or,  to  use  the  language  of  the 
Act,  it  must  not  "  anyways"  be  done. 

There  are  many  instances  in  which  attempts  have  been 
made  to  break  sometimes  through  Acts  of  Parliament,  and 
sometimes  through  conventions  between  parties,  by  inge- 
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nious  artifices,  which  at  first  sight  seem  rather  the  acts        1800. 
of  the  law  than  the  acts  of  the  parties,  and  therefore     Jkffribs 
appear  to  be  no  violations  either  of  the  Act  of  Parliament  j^i^x]['„jjbi^^ 

in  the  one  case,  or  of  the  contract  in  the  other.     But  when         

a  court  of  law  sees  that  the  real  intention  of  the  contriver  Byles. 
was  to  violate  a  statute  or  a  contract,  and  that  that  inten- 
tion has  been,  in  point  of  fact,  effected  by  using  acts  of 
the  law  to  compass  what  the  statute  or  the  contract  pro- 
hibits, the  Judges  have  looked  through  the  form  at  the 
substance  and  real  nature  of  the  transaction. 

The  numerous  decisions  on  the  repealed  Usury  Act, 
2  Anjie^  st.  2,  c.  1 6,  are  instances  in  point.  "  Where,"  says 
Lord  Mansfield,  "  the  real  truth  is  a  loan  of  money,  the  wit 
of  man  cannot  find  a  shifl  to  take  it  out  of  the  statute," 
Flayer  v.  Edwards  (;).  It  is  true  that  that  statute  enume- 
rates and  forbids  many  contrivances  in  express  terms,  but 
the  statute  under  consideration  comprises  a  corresponding 
provision,  although  in  more  general  language,  for  it  ex- 
pressly enacts  that  what  it  forbids  shall  not  "  anyways"  be 
done,  though  it  needs  no  such  words,  for  it  is,  as  already 
observed,  a  remedial  Act 

A  familiar  instance  of  the  same  rule  of  construction, 
when  applied  to  contracts,  is  afforded  by  the  well-known 
case  of  Doe  v.  Carter  {k).  1  here  a  termor  was  under  a 
condition  not  to  assign ;  he  gave  a  warrant  of  attorney, 
and  the  lease  was  taken  in  execution.  It  was  held  after 
the  first  trial,  at  which  no  intention  had  been  found,  that 
the  execution  was  the  act  of  the  law,  and  no  breach  of 
the  condition  ;  but  the  jury  having  afterwards,  on  a  second 
trial,  found  that  the  warrant  of  attorney  was  given  with 
the  intention  and  for  the  purpose  of  enabling  the  creditor 

( j)  Cowp.  114.  Ih)  8  Term.  Rep.  57,  COO. 
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to  take  the  lease  under  the  execution^  and  so  to  get  rid  of 
the  restraint  on  assignment,  it  was  held  that  the  seizure  of 
the  term  by  the  creditor  was  no  longer  to  be  considered  the 
act  of  the  law,  but  the  act  of  the  party  who  had  used  the 
law  as  a  mere  tool  to  effect  his  purpose. 

So  in  Sharpe  v.  Thomas  (/)  it  was  held  that  a  warrant 
of  attorney  given  by  a  man  who  intended  to  take  the  bene- 
fit of  the  Insolvent  Debtors  Act  was  a  charge  on  his 
property  within  the  meaning  of  the  Act.  Though  the 
execution  was  the  act  of  the  law,  yet  the  debtor's  intention 
made  it  the  act  of  the  party,  and  changed  its  nature ;  or, 
more  properly  speaking,  the  Court  of  Common  Pleas  dis- 
regarded its  form,  and  looked  only  at  its  real  nature. 

So  here  the  true  question  seems  to  me  to  be  a  question 
of  intention ;  and  although  intention  be  rather  matter  of 
feet  than  of  law,  yet  I  cannot  answer  your  Lordships'  ques- 
tion without  coming  to  a  conclusion  as  to  Mr.  Bram\ 
intention.  Original  intention  may  give  to  an  act  the  cha- 
racter of  a  grant  or  conveyance ;  continuing  intention  may 
make  the  result  certain.  Looking  at  all  the  circumstances, 
did  Mr.  Brame  intend  to  do  that  which  the  law  forbids, 
and  has  he  taken  such  measures  to  accomplish  his  inten- 
tion as  to  make  the  violation  of  the  law  the  necessary 
consequence  ?  I  do  not  say,  did  he  intend  to  evade  the 
law,  but  did  he  intend  to  violate  it;  for  it  has  been  said 
that  a  man  may  evade  a  statute  if  he  can,  yet,  on  the  other 
hand,  it  is  plain  that  he  must  not  violate  it  directly  or  in- 
directly. The  word  intention  is  equivocal ;  it  may  denote 
an  intention  to  do  that  which  is  designed  as  an  aim  or 
main  object  of  the  intending  party,  or  it  may  mean  that 
which  he  merely  foresees  as  a  result  to  which  be  is  indif* 
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Terent.     It  is  in  the  first  sense,  the  sense  of  purpose  or  aim,         I860, 
that  I  use  the  word.     The  question,  then,  may  be  more      Jeffries 
definitely  put  in  this  form,  was  Mr.  Brame%  object  to  reserve   xlkxakder. 

the  enjoyment  and  disposition  of  his  investments  on  real         . 

property  to  himself  during  his  life,  and  afler  his  death  to  Btub. 
give  them,  or  money  secured  upon  land,  without  deed 
duly  executed  and  enrolled,  to  a  charity.  If  he  intended 
that  as  an  object  and  purpose  of  his  arrangement!^,  then  he 
intended  to  do  what  the  statute  prohibits,  and  what  can- 
not, directly  or  indirectly,  or,  in  the  language  of  the  statute 
itself,  "  anyways,"  be  done.  I  think  there  is  cogent  evi- 
dence that  Mr.  Brame  did  so  intend. 

It  will  be  observed  that  his  property  consisted  almost 
entirely  of  mortgages,  many  of  them  freehold  mortgages, 
at  interest  ranging  from  four  to  four  and  a  half  and  five 
per  cent.  The  suspicion  is  at  once  awakened,  that  he 
always  intended  to  do  what  in  fact  he  did,  that  is  to  say, 
to  enjoy  the  benefit  of  these  first  class  investments  as  long 
as  be  could,  and  even  should  any  of  them  in  his  lifetime  be 
paid  off,  his  profession  and  his  habits  would  probably  lead 
to  re-investments  of  the  same  description.  Whether  there 
were,  afler  the  deed,  such  re-investments,  does  not  indeed 
appear  from  the  evidence,  but  neither  does  it  appear  that 
there  were  any  investments  or  re-investments  of  a  different 
kind.  He  seems,  from  the  evidence,  to  have  intended  to 
enjoy  his  mortgages  to  the  last  moment  of  his  life.  In 
other  words,  he  intended,  whenever  be  should  die,  to  die 
with  his  property  so  invested.  If  so,  he  intended  that  the 
money  covenanted  to  be  paid  to  the  charity  should  be  paid 
out  of  those  mortgages,  and  he  finally  made  it  necessary 
and  certain  that  it  would  be  so  paid.  But  when  the 
charity  foundation  deed  of  12th  August  1846  comes  to  be 
compared  with  the  will  of  even  date,  the  intention  becomes 
still  more  apparent     He  adopts  in  the  deed  two  extra- 
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ordinary  expedients,  first,  the  expedient  of  an  alteniatife 
covenant,  which  though  it  might  be  performed  in  his  life- 
time, could  not  be  broken  in  his  lifetime ;  next  he  post- 
pones tlie  debt  of  60,000  /.  to  any  legacies  he  might  leafe 
by  any  will.  Then,  when  he  on  the  same  day  makes  his 
will,  he  leaves  no  residuary  bequest  whatsoever,  and  lo 
causes  the  bulk  of  his  property  to  be  disposed  of  afier  Us 
death  by  the  deed.  The  effect  of  the  two  instmmeots 
taken  together,  is  to  place  the  charity  nearly  in  the  po«itioD 
of  an  intended  residuary  legatee.  It  is  true  the  charity 
will  be  in  form  a  creditor,  with  legal  remedies,  and  not  m 
form  residuary  legatee.  But  this  singular  sort  of  debt 
created  by  the  deed  is  like  a  residuary  bequest,  to  be  paid 
afler  other  legacies ;  and,  like  any  other  bequest,  it  is  snb- 
ject  to  be  cut  down  or  destroyed  by  any  codicil  or  sabse- 
quent  will.  It  is  revocable.  He  has  given  the  form  of  i 
debt  to  that  which  is  in  substance  a  legacy,  and  a  legacy 
in  those  respects  in  which  the  Mortmain  Act  considers  t 
legacy  objectionable.  It  is  voluntary,  revocable,  and  not 
to  take  effect  in  his  lifetime.  What  be  has  done  comes  to 
this.  Instead  of  saying  by  his  wiU,  I  bequeath  to  tbe 
charity  all,  except  what  I  shall  owe  (which  the  law  woiM 
not  allow),  he  says,  by  the  deed,  I  owe  to  the  diarity  all, 
except  what  I  shall  bequeath  ;  the  difference  in  both  cases 
being  the  same  sum  invested  in  the  same  manner.  Why 
did  he  adopt  the  empty  form  of  an  alternative  covenant  to 
pay  in  his  lifetime  or  afler  his  death,  the  first  aHematiTe 
being  one  which  could  never  be  broken  or  enforced ;  and 
why  postpone  this  debt  to  legacies  ?  Because  the  allena- 
tive  made  the  covenant  look  more  like  a  real  covenant,  and 
because  he  desired  that  that,  which  was  in  substanee  a 
legacy,  should  assume  the  form  of  a  covenant* 

The  keeping  the  deed  in  his  own  possession,  and  tyii^ 
it  up  with  his  will,  is  another  indication  that,  though  in  form 


CASES  IN  THE  HOUSE  OF  LORDS.  633 

and  legal  effect  it  is  a  deed,  yet  he  intended  it  to  operate        irfio. 
indirectly  as  a  testamentary  instrument.  Jeepribs 

Another  and  a  much  stronger  indication  of  this  intention   j^lbxaxpkr. 

is,  that  he  never  communicated  the  contents  of  the  deed  to         

any  one  of  the  covenantees.  It  is  true  that  the  deed  is  to  be  Btlss. 
assumed  to  be,  and  was  a  valid  deed  and  seems  irrevocable. 
But  he  thus  practically  by  secrecy  secured  in  another  way 
the  revocability  of  the  instrument,  and  so  attempted  to 
confer  on  it  one  of  the  distinguishing  characteristics  of  a 
testamentary  paper. 

It  is  not  necessary,  to  make  an  intention  illegal,  that  the 
intending  party  should  even  know  that  the  law  which  he 
intends  to  contravene,  exists ;  it  is  enough  that  he  intends 
to  do  what  the  law,  known  or  unknown  to  him,  forbids. 
But  if  you  find  that  the  intender  knew  that  the  purpose  at 
which  he  may  have  aimed  was  forbidden,  then  the  state 
of  his  knowledge  may  throw  light  on  the  true  nature  of 
his  scheme,  and  fortify  the  suspicion  that  it  is  a  scheme  to 
do  what  the  law  forbids.  The  fact  that  Mr.  Brame  was  a 
professional  man,  and  the  farther  fact  that  he  had,  as  may 
be  coUected  from  the  evidence,  the  assistance  and  advice 
of  an  eminent  counsel,  understanding  tlie  applicability  of 
assets,  real,  personal,  and  mixed,  as  well  or  better  than 
most  men,  render  it  impossible  to  suppose  that  Mr.  Brame 
had  not  the  Mortmain  Act  in  his  contemplation;  and  if 
any  doubt  could  remain,  it  is  removed  by  an  allusion  to  it 
in  the  paper  which  was  tied  up  with  the  will  and  the  deed. 
The  continuance  of  Mr.  Brame's  property  vested  in  real 
securities  down  to  the  time  of  his  death,  and  his  satisfae- 
tion  at  having  both  the  deed  a^d  the  will  brought  to  him, 
when  he  evidently  considered  himself  to  be,  as  in  fact  he 
was,  at  the  point  of  death,  show  that  the  state  of  his  affairs 
when  he  died,  and  tlie  operation  of  his  deed  and  will 
upon  his  property,  when  ^t  had  become  certain  that  these 
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1860.         mortgages  would  go  to  the  charity,  were  satisfactory  to  hinij 

Jeffries      and  regarded  by  him  as  a  fulfilmeDt  of  his  original  inten- 

AlbxIndbk    ^'^"*     '^^®se  considerations  lead  me  to  the  conclusion  that 

^        Mr.  Brame  drew  the  deed  with  the  Mortmain  Act  before 

Bylbs.  ^\vcif  and  intended  from  first  to  last  to  do  that  which  the 
statute  forbids ;  to  keep  his  mortgages  to  himself  during 
his  life,  and  to  let  the  charity  at  his  decease  have  the 
money  then  secured  by  them  ;  but  that  he  hoped  to  evade 
the  law  by  giving  the  form  of  a  debt  to  that  which  be 
intended  to  be  in  substance  a  legacy,  and  a  charge  upon 
land. 

It  is  said  the  sum  payable  by  the  deed  is  a  debt  for 
which  the  creditor  has  legal  remedies.  Suppose  before  the 
recent  alteration  of  the  law  with  respect  to  entering  up 
judgment  on  warrants  of  attorney,  Mr-  Brame  had  re- 
sorted to  a  different  scheme,  and  had  said  expressly  just 
before  he  died,  '^  I  cannot  by  law  leave  my  chattels  real 
to  the  charity,  or  charge  them  in  favour  of  the  charity,  but 
I  can  do  what  will  have  the  same  effect;  I  will  execute  a 
warrant  of  attorney  to  trustees  of  the  charity  for  the  sum 
of  60,000  /.,  and  then  judgment  may  be  entered  up  against 
me  Immediately  after  my  death."  Such  a  warrtnt  of 
attorney  would  have  made  the  charity  in  form  a  creditor. 
But  the  case  before  cited,  Sharpe  v.  Thomas  (m),  seems  to 
show  that  judgment  and  execution  on  this  warrant  of 
attorney  would  have  been  a  charge  and  void.  The  artifice 
accompanied  by  the  express  declaration  of  intention  would 
have  been  transparent.  In  the  case  before  your  Lordships 
the  more  indirect  and  refined  artifice  interpreted  by  the 
covenantor's  conduct,  seems  to  me  to  be  scarcely  less  aa 

It  is  objected  that  the  deed,  if  inoperative,  for  the  in- 
tended purpose,  must  have  been  invalid  at  the  time  of  its 
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execution.     But  I  think  that  is  not  so.     The  deed  when         I860, 
executed  was  perfectly  p:ood,  and  is  even  now  good  as  to      Jeffries 
assets  purely  personal,  although  at  the  time  of  its  execu-    Alexander 

lion  it  was  intended  to  form  part  of  a  scheme  to  violate  

the  Act  of  Parliament     Suppose,  after  executing  the  deed    ^  3^"^^® 

with  that  intention,  Mr.  Bra  me  had  converted  his  chattels 

real  into  pure  personalty  and  had  then  died,  the  deed  would 

surely  have  been  good.     So  in  the  case  of  Doe  v.  Carter^ 

though  the  warrant  of  attorney  had  been  given  with  the 

purpose  of  violating  the  provisions  of  the  lease,  yet  if  the 

term  had  been  surrendered  before  the  issuing  of  the  writ 

of  execution,  or  if  any  other  property  than  the  term  had 

been  seised  under  it,  the  judgment  and  execution  would 

have  been  deemed  the  act  of  the  law  and  not  the  act  of 

the  party.     It  is  an  elementary  principle  that  a  deed  may 

not  only  be  void  or  voidable,  but  even  when  void  may  be 

void  as  against  some  persons  and  not  as  against  others,  and 

void  for  some  purposes  and  not  for  others.     So  this  deed, 

though  good  at  the  date  of  execution,  may  yet  be  afterwards 

void,  so  far  as  it  is  sought  to  be  used,  for  the  purpose  of 

carrying  into  effect  a  scheme  for  a  gift  of  chattels  real  to  a 

charity,  being  a  deed  not  executed  and  enrolled  according 

to  the  statute. 

Then  it  may  be  said  that  the  ultimate  object  of  Mr. 
Brame  was  not  to  give  to  the  charity  any  interest  in  his 
chattels  real  or  any  real  security  at  all,  but  only  to  give  to 
the  charity  the  proceeds  of  his  chattels  real  in  the  shape  of 
pure  personalty,  and  that  his  ultimate  object  only  is  to  be 
regarded.  No  doubt  this  was  his  ultimate  object,  but  he 
intended  to  accomplish  that  object  by  securing  an  inter- 
mediate and  illegal  object  beneficial  to  himself,  that  is  to 
say,  to  keep  his  investments  on  real  property  for  his  own 
enjoyment  during  his  life,  and  then  to  place  the  charity  in 
the  same  position  as  if  he  had  left  to  it  a  legacy  which 
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could  only  be  paid  out  of  land.  This  intermediate  object 
was,  as  I  collect  from  the  evidence,  contemplated  by  him 
not  as  an  indifferent  result,  but  as  a  purpose,  for  a  consider- 
able portion  of  his  income  depended  on  keeping  the  chat- 
tels real  to  himself  during  his  life.  If  the  intermediate 
object  was  illegal,  it  matters  not  that  the  ultimate  object 
was  free  from  objection.  When  a  testator  leaves  a  pecu- 
niary legacy  to  a  charity,  yet  if  it  must  come  out  of  assets 
savouring  of  the  realty,  it  is  void,  even  although  he  did 
not  contemplate  its  being  paid  out  of  those  assets. 

Lastly,  it  is  said  that  his  intention  was  to  avoid  the 
legacy  and  probate  duty,  and  there  is  evidence  of  an  in- 
tention to  do  so,  though  even  that  evidence  is  accom- 
panied with  an  expression  of  doubt  whether  the  object 
will  be  fully  attained.  But  this  intention  alone  will  not 
explain  what  he  did.  He  might  have  effectually  avoided 
the  legacy  and  probate  duty  by  making  over  his  chattek 
real  to  the  charity  in  his  lifetime  by  deed  enrolled.  Why 
did  he  not  do  that  ?  Plainly  because  he  had  another  and 
paramount  intention,  the  iiV^ention  of  enjoying  them  durii^ 
his  life,  and  of  leaving  them  by  some  means  to  the  charity 
after  his  death. 

For  these  reasons,  I  am  compelled  to  answer  your 
Lordships'  question  in  the  negative. 


Mr.  Justice 

WiLLhS. 


Mr.  Justice  Willes: 

My  Lords,  I  answer  the  question  put  to  the  Judges  in 
the  affirmative.  The  question  in  effect  is,  whether  the 
deed  could  be  enforced  by  action,  judgment  and  execution, 
in  the  ordinary  course  of  justice  administered  in  the  courts 
of  common  law.  The  deed  being  ex  hypothesi  valid,  this 
question  could  only  arise  with  respect  to  the  execution,  if 
at  all. 

Kow,  assuming  an  action  brought  against  the  executors, 
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hostilely  contested  by  them,  and  judgment  obtained  by  the         I860, 
covenantees,  what  law,  what  machinery  of  the  courts  could      Jeffries 
arrest    the    execution    on    such  judgment,  so   far  as  it    AlexIitdeb 
affected  chattels  real  ?     There  is  no  such  law,  and  no  such 
machinery. 

It  is  erroneous  to  suppose  that  execution  upon  a  judg- 
ment against  the  executor  in  an  action  upon  a  deed  operates 
by  way  of  charge  upon  the  chattels  real  in  his  hands,  any 
more  than  if  the  action  were  upon  a  bill  of  exchange. 
Nor  is  a  post-obit  bond  a  charge  any  more  than  one  pay- 
able in  the  lifetime  of  the  obUgor. 

The  execution  upon  such  a  judgment  is  but  the  mode  by 
which  the  law  enforces  in  iuvitum  the  payment  of  that 
which  is  no  charge,  and  is,  therefore,  valid  and  enforce- 
able. 

To  say  that  what  was  done  was  an  ^*  evasion^'  of  the  law 
is  idle,  unless  it  means  that,  though  in  apparent  accord- 
ance with,  it  really  was  in  contravention  of  the  law,  which 
the  deed  in  this  case  was  not. 

It  was  well  said  by  Hales,  Justice,  in  Colthirst  v.  Bejtt- 
skin  (n),  that  '^  when  a  person  has  a  lawful  property  in 
anything  he  may  give  or  convey  away  the  same,  where, 
when,  and  how  he  pleases,  so  that  his  intent  be  not  against 
law  or  reason,  or  repugnant  in  itself."  To  defeat  or  de- 
tract from  the  force  of  a  man's  **  valid  deed"  by  subtle 
and  remote  construction  or  speculation,  is  repugnant  to 
law,  inasmuch  as  it  is  but  a  bad  sort  o{  ex  post  facto  legis- 
lation. 

The  much  misunderstood  maxim,  ^'  Dolus  circuitu  non 
purgatur,'  is  inappUcable  to  this  case,  because  there  can 
be  no  dolus  without  a  breach  of  the  law ;  and  to  apply  the 


(n)  Plowd.  31  a. 
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1800.        maxim  here  would  be  to  beg  the  question,  and  indeed  to 
Jkffriks      contradict  the  hypothesis. 
Alexander.        ^  ^"'^  of  law  more  properly  applicable,  is,  "  Lexspectat 

,       ad  proximam  non  ad  remotam  causam'^ 

^Wuj^r  The  statate  which  strikes  at  the  instrument  creating  a 
charge  does  not  affect  the  execution  upon  a  judgment  in 
an  action  upon  an  instrument  not  creating  a  charge,  which 
judgment  can  only  be  obtained  by  the  intervention  oft 
Court,  in  an  action  which  may  be  defended. 

I  am  of  opinion,  therefore,  that  the  sum  mentioned  in 
the  deed  is  payable  from  the  proceeds  of  the  chattels  real 
of  the  covenantor. 

Mr.  Justice  Williams: 
Mr.  Justice        I  am  of  opinion  that  your  Lordships^  question  ought  to 
be  answered  in  the  affirmative. 

It  may  be  observed,  that  the  assumption  on  which  the 
question  is  put,  viz.,  that  the  instrument  in  question  is 
valid,  is  an  assumption  of  the  very  point  on  which,  accord- 
ing to  the  opinion,  apparently,  of  all  the  Judges  under 
whose  consideration  the  case  had  been  before  it  reached 
your  Lordships*  House,  the  whole  controversy  turns.  The 
Master  of  the  Rolk,  both  the  Lords  Justices,  and  also 
Wiffhtman,  J.,  and  ErU^  J.,  treat,  as  it  seems  to  me,  the 
question  of  the  validity  of  the  deed  as  the  only  thing  to  be 
determined.  And  I  must  add,  that  I  entertain  the  same 
view,  because  I  think  that  if  it  is  conceded  that  the  deed 
is  not  void,  as  being  neither  within  the  words  nor  against 
the  policy  of  the  statute,  it  necessarily  follows  that  the  co- 
venant therein  must  be  satisfied  by  payment,  if  the  execu- 
tors of  the  covenantor  have  (as  it  is  admitted  they  have) 
sufficient  assets  for  that  purpose. 

A  great  deal  of  discussion  took  place  at  your  Lordships' 
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bar  as  to  the  intention  of  the  Act,  and  whether  its  aim  wars        18«0. 
to  prevent  the  inalienability  of  land  consequent  on  chari-      Jefpbies 
table  dispositions,  or  whether  its  object  rather  was  to  pre- 
vent improvident  gifts  by  dying  persons.     On  this  ques- 
tion the  authorities  are  conflicting.     Whichever  is  the  bet-     WiujIms? 
ter  opinion,  the  Legislature  appears  to  have  been  some- 
what capricious  in  the  enactments  of  the  statute.    It  is  not 
easy  to  understand  why,  in  the  reign  of  Geo,  II.,  when  per- 
sonal property  had  so  long  ceased  to  have  that  insignificance 
which  in  early  times  had  cnused  it  to  be  disregarded  in 
legislation,  an  Act  should  be  passed  allowing  unfettered 
charitable  dispositions  of  personal  estate  generally,  but  an- 
nulling them  if  the  gift  was  charged  in  any  manner  upon  or 
amounted  to  any  interest  in  a  real  estate. 

But  whatever  may  have  been  the  purpose  or  policy  of 
the  Act,  if  the  covenant  in  question  is  to  be  regarded  as 
valid,  the  only  way  in  which,  I  apprehend,  it  can  be  argued 
that  the  chattels  real  of  the  covenantor  are  not  appli- 
cable to  the  discharge  of  the  covenant  debt  is,  by  contend- 
ing that  the  effect  of  the  valid  deed  is  to  create,  in  the  event 
of  the  covenant  debt  being  thrown  on  the  chattels  real,  a 
charge  affecting  lands,  which  is  made  void  by  the  statute, 
and  ought  not,  therefore,  to  be  paid  out  of  that  fund.  And 
the  case  of  Doe  v.  Carter  (o),  was  much  relied  on  in  sup- 
port of  this  argument.  In  that  case  there  was  a  covenant 
between  a  lessor  and  lessee  not  to  assign,  and  it  was  held 
that  where  the  lessee  gave  a  warrant  of  attorney  for  a  debt 
on  which  judgment  was  entered  up  and  execution  issued, 
and  the  sheriff*  sold  the  term  to  the  Defendant,  this  did  not 
amount  to  a  breach  of  the  covenant  because  this  assignment 
could  not  be  properly  considered  as  the  act  of  the  lessee, 
but  must  be  regarded  as  a  proceeding  in  invitum.  On  the 
same  state  of  facts,  when  it  farther  appeared  that  the  war- 
Co)  8  Term.  Rep.  67, 300. 
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rant  of  attorney  was  given  by  agreement  between  the  lessee 
and  the  Defendant  for  the  express  purpose  of  having  the 
term  assigned  under  the  execution,  in  fraud  of  the  cove- 
nant, the  same  Court  held  there  was  a  breach  of  the  cotc- 
nant,  because  the  whole  transaction  was  performed  in 
order  to  enable  the  tenant  to  convey  his  term  to  his  cre- 
ditor, which  he  could  not  do  directly,  and  should  not  be 
allowed  to  do  indirectly.  It  was  accordingly  urged,  on 
behalf  of  the  Appellants  in  the  present  case,  that  if  this 
covenant  could  be  enforced  by  a  suit  and  judgment  thereon, 
the  chattels  real  might  be  charged  ;  and  inasmuch  as  thb 
result  was  what  the  testator  intended  by  entering  into  the 
covenant,  the  charge  was  his  act,  and  so  void  by  reason  of 
the  statute. 

But  I  think  the  cases  are  easily  distinguishable.  In 
Doe  V.  Carter,  the  lessor  intended  that  there  should  be  an 
assignment  of  the  term  under  the  execution,  and,  in  fiict, 
there  was  one,  which  was  held  to  be  an  assignment  by  itM, 
and  so  a  breach  of  the  covenant.  But  in  the  present  case 
there  is,  I  think,  no  just  ground  for  supposing  that  the  co- 
venantor intended  that  the  chattels  real  ever  should  be 
charged  by  any  judgment  in  a  suit  on  the  covenant  On 
the  contrary,  it  appears  to  me  that  he  thought  the  covenant 
was  not  prohibited  by  the  statute,  because  there  never 
would  be  any  charge  by  this  or  any  other  means  on  the 
chattels  real ;  and  there  surely  never  would  be  any  such 
charge  if  his  executors,  in  the  usual  course  of  their  duty, 
sold  the  chattels  real,  and  applied  the  proceeds  in  satis- 
iaction  of  the  covenant  debt. 

But,  on  behalf  of  the  Appellants,  the  case  of  The  Attor- 
ney-General V.  Lord  Weymouth  (p)  was  cited,  where  a  be- 
quest to  a  charity  to  arise  from  the  sale  of  real  estate  was 
held  to  be  within  the  statute  and  void.  In  that  case,  how- 
ever, the  real  estate  was  directly  charged  with  the  gift,  and 


(p)  AmbL  20. 
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the  charge  would  follow  the  land  into  whatever  hands  it         J««o. 
went.      But  the  covenant  in  the  present  case  is  no  charge      Jeffries 
on  the  chattels  real.    The  executors  of  the  covenantor  might  )|^lex^*j,der 

have  sold  them,  and  wonld  have  passed  an  absolute  title        

to  the  purchaser,  altogether  discharged  from  liability  in  Williams. 
respect  of  the  covenant.  Even  if  the  covenant  had  been 
sued  upon,  and  judgment  obtained  against  the  executors, 
the  judgment  creditor  could  not  follow  the  chattels  real  if 
they  had  been  aliened  by  the  executors  before  judgment 
recovered,  any  more  than  he  could  follow  the  real  assets, 
descended  or  devised,  if  the  heir  or  the  devisee  had  aliened 
them  before  action  brought 

The  difficulty  of  maintaining  the  proposition  that  the  sum 
covenanted  to  be  paid  is  not  payable  from  the  chattels  real 
of  the  covenantor,  on  the  assumption  that  the  deed  is  valid, 
will  be  made  apparent,  1  think,  by  considering  what  the 
course  of  a  suit  at  law  would  be,  if  brought  by  the  cove- 
nantee agaiiist  the  executors  of  the  covenantor.  They 
could  plainly  plead  no  plea  in  bar,  because,  by  the  hypo- 
thesis, the  deed  is  valid,  and  there  are  sufficient  assets  in 
their  hands.  Judgment  must  necessarilv,  therefore,  go 
against  them,  de  bonis  testatoris  si,  and  si  non,  for  the  costs, 
de  bonis prnpriis.  They  might  surely  satisfy  this  judgment 
by  paying  the  whole  amount,  if  they  had  reaUzed  it  by  a 
previous  sale  of  the  chattels  real,  or  if  they  could  raise  it 
from  any  other  sources.  If  such  a  course  were  taken,  it 
is  difficult  to  see  at  what  stage,  or  point,  or  period,  the 
infraction  of  the  statute,  or  illegality,  or  invaUdity  of  any 
part  of  the  proceedings  commences,  so  as  to  justify  the  in- 
terference of  any  court  of  law  or  equity.  Again,  suppose 
that  the  judgment  being  unsatisfied,  the  covenantees  sue 
out  execution,  and  a  writ  otjieri  facias  is  put  into  the  hands 
of  the  sheriff,  how  is  he  to  be  prevented  from  seizing  and 
selling    under  it  the  chattels  real  of    the  covenantee  if 
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they  remain  in  the  hands  of  his  executors,  and  paying  over 
the  proceeds  according  to  the  exigency  of  the  writ? 

But  it  is  plain  that  the  executors  ought  not  to  suhject 
themselves  to  an  action.  If  they  have  assets  in  their  hands 
sufficient  to  satisfy  the  debt,  they  ought  to  pay  it  without 
the  compulsion  of  a  suit,  according  to  their  ordinary  duty, 
and  according,  I  have  no  doubt,  to  the  intention  and  ex- 
pectation of  the  covenantor  in  this  case.  If  this  course  be 
taken,  it  is  plain  that  neither  the  deed  itself,  nor  anythii^ 
growing  out  of  it,  would  amount  to  a  charge,  in  any  sense, 
on  the  chattels  real,  or  to  any  other  thing  prohibited  by 
the  terms  of  the  statute.  Neither  is  the  covenantor  guilty 
of  any  evasion  (using  that  phrase  as  meaning  an  indirect 
infraction)  of  the  statute.  He  has,  in  truth,  done  a  thing 
which  the  statute  has  omitted  to  prohibit,  and  which, 
therefore,  he  might  lawfully  and  effectually  do ;  viz.,  he 
has,  for  the  benefit  of  a  charity,  entered  into  a  pecuniary 
obligation,  to  be  performed  by  him  in  his  lifetime,  or  his 
executors  within  a  certain  time  after  his  death,  which,  like 
any  other  such  obligation,  may,  after  his  decease,  be  en- 
forced, if  not  paid  without  suit,  not  only  against  his  estate, 
purely  personal,  but  also  against  his  real  estate  and  chat- 
tels real. 

For  these  reasons  I  am  of  opinion  that  the  sum  of 
60,000/.  is  now  payable  from  the  proceeds  of  the  chattels 
real  of  the  covenantor. 


Lord  Chief 

Baron 
Pollock. 


Lord  Chief  Baron  Pollock  : 

The  question  proposed  to  the  Judges  presents  to  my 
mind  some  difficulty,  inasmuch  as  the  Common  Law 
Judges  are  rarely  (perhaps  never)  called  upon  in  the  dis- 
charge of  their  duties  in  their  own  courts,  to  decide  from 
what  fund  or  from  what  portion  of  an  estate  a  debt  shall 
be  paid,  if  it  is  really  due  and  must  be  paid. 
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If  the  deed  is  valid,  so  that  an  action  can  be  maintained 
upon  It,  and  if  an  action  is  brought,  and  judgment  pro- 
nounced for  the  Plaintiff,  I  do  not  see  how  the  court 
could  prevent  the  debt  from  being  paid  out  of  the  proceeds 
of  chattels  real,  if  there  were  no  other  assets  from  which 
payment  could  be  made.  I  may  also  crave  your  Lord- 
ships' indulgence  while  I  express  a  doubt  whether  1  fully 
comprehend  what  we  are  to  assume  as  to  the  deed  being 
valid.  The  deed  may  be  valid  for  some  purposes  and  not 
for  others,  it  may  have  been  valid  to  the  extent  of  the  per- 
sonal property  of  the  covenantor,  and  void  as  to  his  real 
property  ;  it  may  have  been  valid  so  far  as  it  was  a  cove- 
nant to  pay  during  his  lifetime,  and  it  may  have  been  void 
so  far  as  it  was  a  grant  out  of  his  assets,  real  or  personal, 
after  his  death. 

In  answer,  however,  to  the  question,  whether  it  is  now 
payable  from  the  proceeds  of  the  chattels  real  of  the  cove- 
nantor (there  being  no  other  assets .  from  which  such 
payment  can  be  made),  I  am  of  opinion  that  it  is  not  so 
payable. 

It  is  not  necessary  to  repeat  the  words  of  the  statute  or  the 
construction  that  has  been  put  upon  them,  and  by  which  they 
are  applicable  to  mortgages  as  well  as  to  real  estate, and  then 
the  question  is  substantially,  whether  a  covenant  that  the 
executors  of  the  covenantor  shall,  for  the  benefit  of  certain 
charitable  uses,  apply  60,000  /.,  to  be  raised  out  of  his 
chattels  real,  is  a  ^ood  covenant.  It  would  be  admitted 
that  in  this  form  it  would  not  ;^  but  it  is  said  that  if  by  a 
covenant  he  creates  a  debt,  and  thereby  enables  the  cove- 
nantee to  sue  the  executors,  and  obtain  indirectly  what  it 
would  have  been  unlawful  to  obtain  directly,  the  covenant 
is  good,  and  the  object  may  be  accomplished.  It  appears 
to  me  that  this  is  quite  opposed  to  the  whole  spirit  of  the 
English  law,  and  to  the  general  current  of  authorities ;  and 
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1860.  I  think  it  is  quite  unimportant  whether  this  was  a  device 
on  the  part  of  Mr.  Brame  or  not;  he  may  have  been 
utterly  ignorant  that  there  existed  such  a  statute  as  tLe 
9  Geo.  2,  and  may  have  had  no  intention  to  break  iter 
evade  it.  I  form  my  opinion  quite  independently  of  the 
motive  of  Mr.  Brame  or  his  intention,  but  upon  this  plaio 
ground,  that  if  it  is  not  lawful  to  grant  or  transfer,  or  to 
charge  or  incumber,  a  certain  description  of  property  for 
a  particular  purpose,  it  cannot  be  charged  or  incumbered 
by  creating  a  fictitious  debt  on  which  an  execution  may 
issue  to  produce  exactly  the  same  result. 

The  Lord  Chancellor  (Lord  Campbell) : 
July  30.  In  a  suit  in  the  Court  of  Chancery  for  the  adminstratioQ 

of  the  estate  of  Benjamin  Brame^  the  question  arose  whe- 
ther the  sum  of  60,000  /.,  mentioned  in  an  indenture  dated 
12th  August  1846,  executed  by  Benjamin  Brame,  was 
payable  out  of  chattels  real  ? 

It  was  objected,  that  this  indenture  could  not  be  con- 
sidered a  valid  deed,  because  it  had  not  been  duly  exe- 
cuted as  a  deed.  This  objection  was,  I  think,  properly 
overruled  by  the  Lords  Justices.  Although  I  canDot 
agree  with  Lord  Justice  Knight  Bruce,  as  his  judgmrat  is 
reported  (q)  that  it  might  be  available  as  a  deed,  whether 
capable  or  not  of  being  admitted  to  probate  as  a  will,  I 
think  it  was  duly  executed  as  a  deed ;  and  that,  as  it  con- 
tained no  power  of  revocation,  and  was  not  ambulatory, 
it  operated  as  a  deed,  notwithstanding  that  it  was  volun- 
tary, and  that  it  remained  in  the  custody  of  the  coveoantor 
till  his  death. 

Now,  is  there  any  ground  for  saying  that  the  deed  was 
absolutely  void  under  the  9th  Geo.  2,  c.  36,  for,  exfackj 


{q)  7  De  G.  M.  &  Gord.  535. 
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it  does  not  violate  that  statute,  and  if  the  covenantor  had  I860, 
died  possessed  of  pure  personalty  only,  sufficient  to  pay  Jbffribs 
the  60,000  /.  beyond  debts  and  legacies,  the  whole  sum  of  alexandrb. 
60,000/.  might  have  been  recovered  by  the  trustees  for  the 
benefit  of  the  charities.  Therefore,  the  true  question 
could  not  have  been  determined  as  was  supposed,  in  an 
action  at  law  upon  the  indenture.  The  direction  of  the 
Master  of  the  Rolls,  that  an  action  at  law  should  be 
brought  on  the  indenture,  appears  to  me  to  have  been  im- 
proper. And,  with  the  greatest  respect  for  the  learned 
Judges  who  answered  in  the  affirmative  the  question  put 
to  them  by  your  Lordships,  I  think  they  gave  too  much 
weight  to  the  consideration  that  an  action  might  have 
been  maintained  on  the  indenture.  Perhaps  there  might 
have  been  a  special  plea  by  the  executors,  that  they  had 
no  assets  except  chattels  real ;  but  this  is  the  only  way  in 
which  the  question  could  have  been  raised  at  law ;  and 
there  would  have  been  great  difficulty  in  deciding  whether 
any  marshalling  of  assets  was  the  subject  of  legal  jurisdic- 
tion. 

However,  the  decision  of  the  Lords  Justices  that  the 
indenture  is  a  vaHd  deed  being  readily  acquiesced  in,  the 
important  question  remains,  "  Whether  the  60,000 1.  men- 
tioned in  the  deed  is.  now  payable  from  the  proceeds  of  the 
chattels  real  of  the  covenantor,  there  being  no  other  assets 
from  which  such  payments  can  be  made  ?" 

I  agree  with  the  learned  Judges  who  answered  this 
question  in  the  negative.  I  am  of  opinion,  that  within 
the  meaning  of  the  third  section  of  the  Mortmain  Act  this 
deed  operated  as  '^  a  gift  and  settlement  of  an  estate  and 
interest  in  land,  and  of  incumbrances  affecting  lands  in 
trust  for  charitable  uses." 

When  I  look  at  the  evil  described  in  the  preamble  oi 
the    Act,   from   *^  improvident   alienation   or   dispositions 
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such  appropriation  at  his  death,  after  such  possession  and 
control  during  his  life? 

To  see  that  what  was  attempted  by  the  covenantor  was 
of  this  nature,  we  have  only  to  read  the  deed,  and  to 
attend  to  the  state  of  his  property  and  his  affairs  when  he 
executed  the  deed,  and  the  state  of  his  property  and  his 
affairs  at  his  death.  It  was  only  from  the  proceeds  of  his 
mortgages  that  the  60,000  /.  could  be  paid,  and  from  the 
proceeds  of  the  mortgages  the  60,000  /.  must  and  will  be 
paid,  if  the  statute  does  not  interpose.  Attending  Hkewise 
to  the  other  deed,  and  to  the  will  which  he  executed  at 
the  same  time,  and  to  the  manner  in  which  he  kept  and 
described  these  three  instruments,  there  can  be  little  doubt 
that  he  really  meant  them  all  to  be  testamentary,  and 
jointly  to  constitute  his  last  will  and  testament  He  care- 
fully concealed  the  charity  deed,  and  he  knew  well  that 
even  if  it  had  got  into  the  hands  of  the  trustees,  no  action 
could  have  been  brought  upon  it  against  him  in  his  life- 
time, but  that  upon  his  death,  if  the  intended  effect  was 
given  to  it,  it  would  operate  as  a  charge  upon  his  chattels 
real,  there  being  no  other  fund  from  which  the  sums  des- 
tined to  create  the  different  charities  could  be  paid. 

Suppose  that,  at  the  time  of  his  death,  he  had  no  property 
whatsoever  except  mortgages,  and  that,  instead  of  exe- 
cuting a  deed,  he  had,  by  his  will,  left  the  60,000/.  to 
charitable  uses,  without  expressly  charging  the  legacy  on 
the  mortgages,  would  not  this  have  been  an  infraction  of 
the  statute,  as  much  as  if  he  had  charged  the  legacy  on 
the  mortgages,  or  had  bequeathed  the  mortgages  to  be 
sold,  and  the  proceeds  to  be  applied  to  the  endowment  of 
the  charities  ?  Surely  that  may  not  lawfully  be  done  in- 
directly which  the  law  forbids  to  be  done  directly. 

My  Lords,  I  abstain  from  referring  to  the  authorities 
which  have  been  cited,  and  which  have  been  ahready  so 
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J 860.         copiously  and  ably  commented  upon  by  the  learned  Judges ; 

Jeffries      but^  having  carefully  examined  them,  I  think  I  may  say 

Albi^'nder.     ^^^  ^'^^y  s^PPO"^  ^is  reasoning,  and  that  not  one  of  them 

can  be  pointed  out  which  requires  a  different  construction 

of  the  statute. 

Before  I  conclude,  I  cannot  refrain  from  noticing  one 
argument  strongly  urged,  that  this  statute,  passed  to  re- 
strain abuses  and  mischiefs  recited  in  the  preamble,  is  a 
statute  in  restraint  of  natural  rights  and  natural  libertyi 
and  therefore  ought  to  be  strictly  construed.  A  man  has 
a  natural  right  to  enjoy  his  property  during  his  life,  and  to 
leave  it  to  his  children  at  his  death,  but  the  liberty  to 
determine  how  property  shall  be  enjoyed  in  MBcula  sacul' 
orum  when  he,  who  was  once  the  owner  of  it,  is  in  his 
grave,  and  to  destine  it  in  perpetuity  to  any  purposes 
however  fantastical,  useless,  or  ludicrous,  so  that  they 
cannot  be  said  to  be  directly  contrary  to  religion  and 
morality,  is  a  right  and  liberty  which,  I  think,  cannot  be 
claimed  by  any  natural  or  Divine  law,  and  which,  1 
think,  ought  by  human  law  to  be  strictly  watched  and 
regulated. 

We  have  an  ample  admission  from  those  who  thus  rea- 
son, that  the  decision  appealed  against,  if  affirmed,  would 
practically  operate  as  a  repeal  of  the  Statute  of  Mortmain, 
by  pointing  out  an  easy  and  safe  contrivance  by  which  it 
may  always  be  evaded.  This  is  not  the  occasion  to  dis- 
cuss the  merits  of  that  statute,  and,  therefore,  I  will  say  no 
more  than  that,  instead  of  wishing  to  see  it  repealed,  I 
should  be  glad  if  it  was  extended  to  all  personal  property, 
and  if  some  reasonable  limits  could  be  put  to  the  purposes 
for  which  property  may  be  perpetually  appropriated,  and 
if  some  provision  could  be  made  for  periodically  reviewing 
charitable  foundations,  and  remodelling  them  as  it  may  be 
supposed  the  founder  would  have  wished  them  to  be  re- 
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modelled,  could  he  have  foreseen  the  change  of  manners         ^^^' 
and  institutions  which  has  taken  place  since  he  was  removed      Jeffries 
from  this  world.     At  all  events,  even  if  a  repeal  of  the    Alexander, 
Statute  of  Mortmain  would  be  salutary,  let  it  be  repealed 
by  the  legislature  and  not  by  judge-made  law. 

For  these  reasons,  my  Lords,  I  must  advise  your  Lord- 
ships, that  the  decree  appealed  against  should  be  reversed, 
and  that  the  cause  be  remitted  to  the  Court  of  Chancery, 
ijvith  a  declaration  that  the  sum  of  60,000  /.,  mentioned  in 
the  charity  deed,  is  not  payable  from  the  proceeds  of  the 
chattels  real  of  the  covenantor. 

Lord  Cranworth: 

I  have  the  misfortune,  in  this  case,  to  differ  from  my 
noble  and  learned  friend  on  the  woolsack.  1  think,  that 
the  decree  of  the  Lords  Justices  was  right,  and  ought  to  be 
aflSrmed. 

The  instrument  in  question  is  certainly  a  deed,  and  not 
a  will.  It  was  duly  executed  as  a  deed,  and  was  evi- 
dently intended  to  be  irrevocable.  The  authorities  all 
show  that  it  did  not  lose  its  binding  force  by  being  re- 
tained in  the  custody  of  the  party  who  was  bound  by  it 
That  circumstance  might  leave  it  in  his  power  to  destroy 
it,  with  little  chance  of  detection ;  but  if  he  had  done  so, 
he  would  have  been  a  wrongdoer.  Such  an  act  would 
not  have  altered  the  rights  of  those  interested,  though  it 
might  have  made  it  difficult  for  them  to  prove  their 
rights.  Treatinij  it  then  as  a  deed,  it  is  valid  unless  it  is 
made  void  wholly  or  partially  by  the  9  Geo.  2,  c.  36. 

There  can  be  no  doubt  of  its  validity  so  far  as,  in  a  due 
administration  of  the  assets,  it  would  affect  the  pure  per- 
sonal estate  only ;  for  to  that  extent  it  would  have  been 
valid  if  the  provisions  in  favour  of  the  charities  had  been 
made,  not  by  tliis  deed  of  covenant,  but  by  the  will. 
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The  question  is,  whether  the  deed  is  valid  as  to  so 
much  of  the  money  covenanted  to  be  invested  as  can  only 
be  obtained  by  means  of  assets  other  than  pure  person- 
alty. I  think  it  is.  It  would  certainly  have  been  valid 
before  the  passing  of  the  9  Geo.  2,  c.  36.  Therefore,  if 
it  is  now  to  any  extent  invalid,  that  must  be  because 
payment  of  the  sum  covenanted  to  be  paid  is  to  that 
extent  prohibited  by  the  statute.  I  concur  with  what  I 
understand  to  have  been  the  opinion  of  the  Master  of  the 
Bolls,  namely,  that  the  question  is  a  purely  legal  question. 
If  the  covenant  can  be  enforced  at  law,  that  must  be  be- 
cause there  is  nothing  in  the  statute  whtch  prohibits  such 
a  mode  of  securing  money  for  charitable  uses,  and  the 
statute  must  receive  the  same  construction  in  all  courts, 
whether  of  law  or  equity. 

Then,  does' the  statute  prohibit  the  payment  of  money 
due  in  this  covenant,  so  fieir  as  the  funds  for  making  the 
payment  are  to  arise  out  of  real  estate,  or  assets  partaking 
of  the  nature  of  realty  ?  The  only  clause  in  the  statute 
which  can  be  contended  to  have  such  an  effect  is  the 
third,  which  makes  void,  inter  alia,  all  gifts  for  any  charit- 
able use  of  any  lands,  or  of  any  charge  or  incumbrance 
affecting  lands,  not  made  by  deed  indented  and  enrolled 
in  manner  specified  in  the  Act. 

The  argument  on  the  part  of  the  Appellants  is,  that  this 
is  in  substance,  though  not  in  form,  the  gift  of  a  charge  or 
incumbrance  affecting  land,  and  so  that  it  is  made  void  by 
the  clause  to  which  I  have  refeiTed.  First,  it  is  said  to 
be  a  gift,  because  it  is  a  voluntary  obligation,  incapable  of 
being  enforced  till  after  the  death  of  the  covenantor,  and 
such  obligations  are  in  the  administration  of  assets  in  the 
Court  of  Chancery  postponed  to  all  bofid  Jide  debts,  and 
so  sometimes  said  to  be  in  the  nature  of  legacies ;  and 
secondly,  the  gift  is  said  to  be  the  gift  of  a  charge  or  in- 
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cumbrance  aflTecting  land,  because  it  is  a  gift  which,  having        I860, 
regard  to  the  state  of  the  testator's  assets,  could  not  be      Jeffries 
satisfied,  except  to  a  small  extent,  otherwise  by  means  of  Alexandeji. 
the  mortgages  of  which  the  testator  was  possessed  at  his 
decease. 

With  the  first  part  of  the  Appellant's  argument,  that 
which  describes  this  deed  as  a  gift,  I  agree,  if  by  being  a 
gift  is  meant,  that  it  is  only  to  be  satisfied  after  all 
band  fide  debts  are  paid;  but  I  cannot  concur  in  the 
second  branch  of  the  argument,  namely,  that  it  is  a  gift  of 
a  charge  affecting  land  within  the  meaning  of  the  statute. 
It  is  true,  that  where  the  proceeds  of  an  estate  devised  to 
be  sold  are  directed  to  be  applied  to  charitable  uses,  the 
gift  is  void,  though  such  a  devise  would  have  no  tendency 
to  bring  lands  into  mortmain.  Nothing  goes  to  the  cha- 
rity, in  such  a  case,  but  money ;  and  it  was  therefore  con- 
tended, soon  after  the  passing  of  the  statute,  that  such  a 
gift  was  not  prohibited.  Lord  Hardwicke^  however, 
decided  that  it  was ;  he  held  it  to  be  the  gifl  of  a  charge 
on  land,  for  he  considered  it  would  be  absurd  to  hold  that 
the  third  section  of  the  statute  prohibited  the  gifl  of  a 
specific  sum  to  be  raised  by  a  sale,  but  did  not  prohibit 
the  gift  of  the  whole  proceeds  of  the  sale.  That  was  held 
in  the  case  of  the  Attorney^  General  v.  Lord  Weymouth  {q). 

But  how  does  that  apply  to  the  case  now  under  appeal  ? 
There  is  here  no  express  charge  on  land,  and  I  cannot 
discover  when  or  how  any  charge  on  land  arose.  Not 
when  the  deed  was  executed,  for  the  testator  might,  in  his 
lifetime,  have  realized  all  his  mortgage  securities,  and  have 
invested  the  proceeds  in  Three  per  cents.,  and  the  same 
power  remained  with  him  up  to  the  moment  of  his  death. 

(y)  Ambl.  20. 
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And  if  no  charge  was  created  by  him  in  his  tifetiine,  it 
seems  to  me  impossible  to  contend  that  his  death,  withoat 
more,  made  that  a  charge  which  was  no  charge  while  he 
lived. 

It  was  contended  that  this  being  in  tlie  nature  of  a  gift  to 
be  satisfied  out  of  the  assets,  as  if  it  had  been  a  legacy, 
the  rules  applicable  to  the  satisfaction  of  legacies  must  be 
acted  on,  and  that  so  much  as  would  have  to  be  satisfied 
out  of  the  mortgages,  must,  therefore,  be  treated  as  a  gift, 
payable  out  of  them.  I  cannot  agree  to  this.  When  it 
was  established  (whether  on  solid  grounds  or  not,  1  do  not 
stop  to  inquire)  that  assets  are  not  to  be  marshalled  in 
favour  of  a  charity,  every  will  containing  a  charitable  be- 
quest must  be  read  as  if  it  contained  a  direction,  that  the 
legacy  should  be  satisfied  out  of  every  part  of  the  assets 
rateably,  2.e.,  if  the  assets  consisted  of  10,000  /.  secured  on 
mortgage,  and  10,000  2.  invested  in  Government  Securities, 
the  bequest  must  be  read,  as  if  it  had  in  terms  directed  one 
moiety  to  be  satisfied  out  of  the  mortgages,  and  the  other 
moiety  out  of  the  Government  securities.  Such  a  bequest 
is  in  express  terms  made  void  by  the  third  section  of  the 
statute  as  to  one  moiety.  But  this  doctrine  is  inapplicable 
to  the  case  of  a  person  claiming  under  a  voluntary  deed 
of  covenant  When  it  is  said  that  such  a  deed  is  in  the 
nature  of  a  legacy,  no  more  is  meant  than  that  it  is  not 
to  come  into  competition  with  the  claims  of  creditors,  it 
has  precedence  of  all  legacies  unless  where,  as  in  the  pre- 
sent case,  it  is  by  express  provision  postponed  to  them,  bat 
when  its  priority  in  point  of  administration  is  ascertained, 
it  must  be  satisfied  as  a  debt.  Supposing  the  covenant  to 
be  valid  at  law,  the  executors  might,  without  action,  pay  the 
money  to  the  covenantors,  or  they  might  be  compelled  to 
pay  it  by  action.     When  the  money  should  thus  come  to 
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the  hands  of  the  covenantees,  on  what  trusts  would  they         I860, 
hold  it?     Surely  on  the  trusts  expressed  in  the  deeds.    -  Jeffries 
They  certainly  could  not  retain  it  for  their  own  use,  and  I 
can  discover  no  cestuis  que  trust  except  those  entitled  under 
the  deed. 

The  argument  of  the  Appellant,  if  sound,  cannot  be  con- 
lined  to  voluntary  deeds,  it  would  be  equally  good  if  the 
deeds  were  on  a  valuable  consideration.  Suppose,  for 
instance,  that  the  covenant  of  this  testator  had  been  entered 
into  in  consideration  of  20,000  /.  paid  to  him  by  a  third 
person  desirous  of  establishing  the  charity,  the  doctrine 
arising  from  the  voluntary  nature  of  the  instrument  would 
be  inapplicable,  but  the  argument  as  to  the  fund  out  of 
which  the  covenant  would  have  to  be  satisfied  would  be 
the  same  as  it  is  now  ;  and  this  would  be  the  case  even  if 
the  covenant  had  been  to  pay  the  money  in  the  lifetime  of 
the  covenantor,  and  default  had  been  made  in  payment. 
This  would  constitute  a  debt  at  the  decease  of  the  cove- 
nantor, to  satisfy  which  there  might  be  no  assets  except 
those  affecting  land.  Surely  it  could  not  be  argued  tliat 
payment  of  such  a  debt  could  be  resisted.  There  is  no 
privity,  if  I  may  use  such  an  expression,  between  a  creditor 
and  the  various  portions  of  the  estate  of  the  testator,  from 
which  the  executor  obtains  the  means  of  paying  the  debt. 
And  it  is,  I  presume,  on  this  ground  that  personal  un- 
secured debts  due  to  a  testator  are  always  classed  under 
the  head  of  his  pure  personalty,  though  if  any  of  his 
debtors  are  dead,  the  executors  of  those  debtors  may  be 
obliged  to  recur  to  real  securities  in  order  to  obtain  the 
means  of  payment 

If  a  testator,  whose  assets  consist  exclusively  of  a  bond 
due  from  a  deceased  obligor,  should  have  made  a  charit- 
able bequest,  that  bequest  would  be  pood,  even  though  the 
assets  of  the  testator  could  only  be  realized  by  resorting  to 

z  z  2 


654  CASES  IN  THE  HOUSE  OF  LORDS. 

1860.         the  real  estate  of  his  debtor.     The   case   of  l^oone  v. 
Jeffries  *   Blount  (r)  affords  a  strong  analogy  in  favour  of  this  view 
Alexander,    of  the  matter. 

It  was  argued,  that  by  supporting  this  decree  we  should 
be  enabling  all  persons  to  defeat  the  salutary  provisions  of 
the  statute  of  Geo.  II.;  but  I  do  not  think  that  is  so. 
The  only  object  of  the  statute,  so  far  as  can  be  collected 
from  its  language,  is,  to  prevent  the  improvident  gifl  of 
lands  to  charitable  uses ;  but  the  enforcing  of  this  deed  of 
covenant  has  no  tendency  to  subject  land  to  any  charitable 
uses.     It  may  oblige  the  executors  to  convert  real  securi- 
ties into  money  in  order  to  pay  a  debt,  which  the  creditor, 
receiving  payment,  will  be  bound  to  settle  to  charitable 
uses;  but  it  cannot  by  possibility  operate  on  the  land 
itself.     If  it  is  said  that  the  decisions  on  the  statute  show 
that  a  gift  of  money  produced  by  sale  of  land,  or  a  gift  of 
real  securities,  or  of  money  to  be  realized  by  means  of  real 
securities,  is  prohibited  no  less  than  a  gift  of  the  land  itself, 
I  answer,  that  is  because  such  a  gift  has  been  decided  to 
be,  as  it  no  doubt  is,  the  gift  of  a  charge  on  land  which  is 
expressly  made  void  by  the  third  section  of  the  statute. 
This  cannot,  in  my  opinion,  as  I  have  already  stated,  be 
said  of  the  deed  now  under  consideration. 

On  the  second  argument  of  this  case  we  had  the  assist- 
ance of  six  of  Her  Majesty's  Judges ;  but  unfortunately 
they  are  equally  divided  in  their  opinions.  Three  of  them 
concur  in  opinion  with  the  Lords  Justices  and  the  two 
learned  Judges  who  assisted  them  ;  the  other  three  differ, 
being  of  opinion,  that  the  sum  covenanted  to  be  paid  is 
not  now  payable  from  the  proceeds  of  the  chattels  real. 
This  difference  of  opinion  existing,  your  Lordships  cannot 
rest  your  decision  on  the  authority  of  the  learned  persons 

(r)  Cowper,  464. 
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whom  you  called  in  to  assist  you.     But  looking  to  the         I860, 
reasons  which  they  have  given,  I  am  bound  to  say  that  I      Jeffries 
see  nothing  in  them  to  lead  me  to  distrust  the  accuracy  of   alexandeb. 
the  opinion  I  have  expressed.     There  could  be  no  valid 
plea  to  an  action  on  the  covenant,  so  as  at  least  it  seems 
to  me,  and  as  pointed  out  by  Mr.  Justice  Wil/es,  a  court  of 
law  has  no  power  or  machinery  enabling  it  to  arrest  the 
execution,  so  far  as,  in  order  to  satisfy  the  judgment,  the 
executor  might  be  obliged  to  resort  to  the  chattels  real. 

I  have,  therefore,  the  misfortune  to  differ  in  opinion 
with  my  noble  and  learned  friend,  the  Lord  Chancellor. 
I  think  the  judgment  below  was  right  and  ought  to  be 
affirmed. 

Lord  St.  Leonards : 

My  Lords,  in  this  case  I  have  heard  the  second  argu- 
ment, although  I  was  not  present  at  the  first,  and  coni- 
sidering  the  great  difference  of  opinion  which  prevails 
between  my  noble  and  learned  friends  in  the  House  and 
the  learned  Judges  who  were  called  in  to  advise  your 
Lordships,  I  have  of  course  considered  the  case  with 
great  anxiety.  I  am  bound  to  say,  that  that  anxiety  does 
not  arise  from  any  real  difficulty,  which  I  myself  feel,  but 
from  the  great  respect  and  deference  which  I  naturally  feel 
for  the  opinions  of  the  learned  persons  from  whom,  either 
on  the  one  side  or  the  other,  I  must  differ. 

My  Lords,  I  cannot  adopt  the  view  of  my  noble  and 
learned  friend  on  my  right  (Lord  Cranworth)  as  regards  the 
intention  of  the  enactment  of  9  Geo.  2,  c.  36,  for  I  think 
that  though  the  preamble  (whatever  weight  in  strictness  of 
law  may  be  given  to  it)  may  be  considered  as  certainly  not 
very  accurately  expressed,  yet  it  is  impossible  to  entertain 
any  doubt  upon  the  real  meaning  of  the  statute  so  far  as 
the  preamble  is  concerned.  ^'  Whereas  gifts  or  alienations 
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1860.  of  lands,  tenements,  or  hereditaments  in  mortmain  are  pro- 
Jeffries  hibited  or  restrained  by  Magna  Charta  and  divers  other 
AlexIndeb.  wholesome  laws,  as  prejudicial  to  and  against  the  common 
utility,  nevertheless  this  public  mischief  has  of  late  greatly 
increased  by  many  large  and  improvident  ali^iations  or 
dispositions  made  by  languishing  or  dying  persons,  or  by 
other  persons,  to  uses  called  charitable  uses,  to  take  place 
after  their  deaths  to  the  disherison  of  their  lawful  hein, 
for  remedy  whereof."  Remedy  for  what?  Not  simply 
those  things  that  were  struck  at  by  Magna  Charta  and 
other  wholesome  laws,  but  for  additional  mischiefs  which 
had  been  introduced  by  alienations  or  dispositions  to  cha- 
ritable uses  to  the  disherison  of  lawful  heirs,  and  therefore^ 
in  point  of  fact,  the  preamble,  although  there  is  perhaps 
some  little  inaccuracy  in  it,  does  fit  the  Act  and  its  enact- 
ments. And  I  think  that  nothing  can  be  more  express  or 
explicit  than  its  declarations. 

It  is  impossible  to  find  any  section  in  a  statute  framed 
in  more  express  terms  than  the  first  section  of  this  Act 
One  would  have  thought  tiiat  no  question  could  e?er 
arise  as  to  what  was  included  or  omitted,  because  there 
is  scarcely  a  word  in  the  English  language  applicable  to 
the  subject  which  is  not  employed  in  it,  in  order  to  express 
the  clear  intention.  Now,  from  the  decisions,  we  know  that 
that  has  been  applied  to  chattels  real,  for  example,  which  is 
the  question  now  before  your  Lordships,  and  to  "  any  interest 
in  land."  And  the  words  are  such,  that  they  certainly 
would  apply  to  almost  any  mode  of  attempting  to  do  those 
things  against  which  the  Act  is  directed.  I  cannot  con- 
ceive any  mode  of  attempting  it,  that  would  not  fall  within 
some  of  these  words.  It  must  not  be  a  gift,  it  must  not 
be  a  grant,  it  must  not  be  an  alienation,  it  must  not  be  a 
limitation,  it  must  not  be  a  release,  it  must  not  be  a  trans- 
fer, it  must  not  be  an  assignment,  or  appointment,  or  a 
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conveyance,  or  settlement  of  any  sort  What  is  there 
which  can  be  conceived  to  operate  upon  property  which 
does  not  fall  within  some  one  of  these  prohibitions  ?  It 
appears  to  me  to  admit  of  no  doubt. 

Then  when  we  come  to  the  third  section,  we  find  it  is 
quite  consistent  with  the  first,  "  That  all  gifts,  grants,  con- 
veyances, appointments,  assurances,  transfers,  and  settle- 
ments whatsoever  of  any  lands,  tenements  or  other  here- 
ditaments, or  of  any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting,  or  to  affect  any  lands, 
tenements,  or  hereditaments,"  and  so  on.  Any  gifts^ 
grants,  &c.,  which  shall  be  contrary  to  the  first  section, 
shall  be  absolutely  void.  So  that  the  statute  expressly 
prohibits  the  thing  from  being  done,  and  then  makes 
absolutely  void  the  attempt  to  do  it 

If  you  look  at  what  this  testator  has  done,  you  will  find 
that,  upon  the  evidence  before  us,  his  clear  intention  was 
to  evade  one  Act,  the  Legacy  Duty  Act,  and  to  violate 
another,  the  Mortmain  Act. 

The  indenture  upon  which  the  question  has  arisen  is  of 
course  connected  with  the  will,  and  we  must  take  them 
both  together,  for  he  refers  to  the  dispositions  which  may 
be  made  by  his  will,  and,  therefore,  the  will  operates  in 
point  of  fact  upon  the  deed.  They  were  found  together; 
they  were  executed  at  the  same  time ;  they  were  intended 
as  one  conveyance,  and  to  have  one  operation.  In  my 
opinion  the  intention  and  the  true  construction  of  this  in- 
strument is,  that  it  is  a  voluntary  settlement  of  so  much  as 
the  testator  has  directed  of  his  personal  estate  (the  nature 
of  which  I  will  presently  consider)  to  be  secured  by  this 
deed  in  anticipation  of  his  will.  Equity,  in  the  case  of  a 
bond  to  settle  a  certain  sum  of  money,  does  not  regard  the 
penalty  or  tlie  nature  of  the  security,  but  it  looks  to  the 
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provided  distinctly  against  an  application  of  his  money        1860. 
which  he  knew  would  be  illegal  under  the  statute.  Jbffrus 

Then  the  paper  which  is  found  with  the  will,  and  which  AlkxInder. 
is  signed  by  himself,  is  prepared  by  Mr.  Ram,  the  gentle- 
man to  whom  I  have  referred,  and  he  there  tells  you  that 
the  deeds  of  covenant  would  create  a  debt  upon  his  assets, 
and  then  he  states,  "  Mr.  Bam  considered  that  although 
the  covenant  is  to  place  out  in  the  Three  per  cents  a  suffi- 
cient sum  to  pay  the  annuities,  yet  there  would  be  no  ob- 
jection to  let  a  sufficient  sum  remain  of  the  mortgages  for 
those  purposes,  from  which  better  interest  could  be  obtained 
than  by  buying  into  the  funds."  It  is  clear,  therefore, 
according  to  this  evidence  that  he  meant  specifically  that 
these  very  mortgages  should  remain  after  his  death  a  fund 
to  answer  the  charitable  uses. 

We  have,  therefore,  to  consider  what  is  the  operation  of 
that  particular  provision.  Supposing  he  had  attempted  by 
his  will  to  settle  these  particular  chattels  real  to  charitable 
uses.  Of  course  there  is  no  question  there ;  everybody  would 
agree  at  once  that  that  would  be  illegal.  Can  he  then  do 
indirectly  what  he  could  not  do  directly?  and  can  his  at- 
tempt be  successful  or  not  ? 

Now,  my  noble  and  learned  friend  on  my  right  has  re- 
ferred to  the  operation  of  the  covenant  at  law,  and  referring 
to  the  opinion  of  one  of  the  learned  Judges,  of  which  opinion 
he  approves,  he  thinks  that  because  an  action  of  covenant 
at  law  could  be  maintained,  therefore  this  is  a  debt,  and 
cannot  be  considered  as  a  charge.  Why,  nobody  pretends 
that  it  is  a  charge  in  the  proper  sense  of  chaise,  but  it  is, 
indirectly,  a  settlement,  for  charitable  purposes,  of  that 
property  which  he  could  not  directly  settle  or  charge. 

It  appears  to  me  that  the  difference  which  has  arisen 
between  my  noble  and  learned  friends  in  the  House,  and 
between  the  learned  Judges   themselves,   turns   precisely 
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Now,  without  looking  at  the  particular  provisions  of        l^^* 
tliis  gentleman's  will,  supposing  there  had  been  an  abso-      Jeftribs 
lute  covenant  on  a  bond,  or  a  judgment,  if  you  please,  to    Axbxandkb. 
answer  that  60,000  /.,  what  would  have  been  the  right, 
under  that  deed,  to  recover  out  of  the  assets  that  sum^ 
It  is  clearly  settled,  that  if  there  be  an  absolute  judgment 
for  a  debt,  although  it  may  be  under  a  voluntary  security, 
a  bond,  for  example,  execution  may  issue  upon  it  as  a 
matter  of  course,  and,  at  law,  there  could  be  no  answer 
and  no  defence ;  but  how  is  it  in  equity  ?  Equity  looks  to 
see  what  is  the  nature  of  the  transaction.     And  in  such  a 
case  as  this,  equity  says,  This  is  not  properly  a  debt,  but  it 
is  in  the  nature  of  a  legacy. 

In  the  case  of  Fair  beard  v.  Bowers  (s)  this  sort  of  thing 
was  attempted  to  be  done,  and  the  attempt  was  put  to  the 
test  in  a  very  singular  way.  There  was  a  judgment  for 
securing  a  certain  sum  of  money  to  the  illegitimate  chil- 
dren of  the  obligor;  after  his  death  his  widow  claimed  her 
customary  right,  and  a  question  arose  about  debts,  and  it 
was  decided  by  the  court  of  equity,  and  that  has  ever 
since  been  considered  the  law  of  this  country,  that  that 
absolute  obligation,  that  absolute  debt,  secured  by  judg- 
ment, operated  only  in  the  nature  of  a  legacy,  and  was  to 
be  postponed  to  all  other  obligations,  even  the  customary 
right  of  the  widow,  and  to  all  other  debts,  simple  contract 
debts  as  well  as  debts  by  specialty. 

That  establishes  the  point  at  once ;  unless  you  can  re- 
move that,  and  say,  that  is  not  the  law  of  the  Court,  there 
is  an  end  of  the  question ;  because,  in  that  case,  where 
there  is  no  intention  expressed,  such  as  we  have  here,  but 
where  the  intention  was  solemnly  to  bind  his  property,  and 
to  bind  all  other  persons,  so  far  as  he  could,  by  a  volun- 
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1860.  tary  obligation,  and  to  give  priority  to  this  charge  OYer 
JEFFRiiiS  everybody,  and  to  ride  over  everything  that  he  possibly 
Alexander,  could  by  law,  vehat  veas  the  result?  Th^  judgment  had 
that  effect  in  law.  In  law  it  accomplished  its  object.  But 
it  failed  altogether  to  accomplish  its  object  in  equity,  be- 
cause there  the  debt  was  treated  as  in  the  nature  of  a 
legacy,  and,  as  a  legacy,  it  took  effect  only  after  the  pay- 
ment of  debts. 

If  that  was  so  in  that  case,  what  shall  we  say  to  the 
case  which  is  now  before  your  Lordships  ?  Look  at  the 
deed.  This  deed  is  very  peculiarly  phrased.  I  took  the 
liberty  of  using  a  colloquial  expression  with  regard  to  it 
I  said  that  it  appeared  to  me  that  that  deed  bound  nobody 
in  notliing.  And  I  believe  that  is  pretty  well  its  proper 
description.  The  deed  in  the  first  place  does  not  at  all 
bind  the  donor  (if  he  can  be  so  called)  during  his  lifetime. 
It  does  not  bind  his  property  at  all  during  his  lifetime.  At 
his  death  it  does  not  bind  his  property,  not  any  part  of  it, 
if  he  chooses  to  dispose  of  it  either  inter  vivos  or  by  testa- 
mentary disposition,  and  if  it  is  to  come  into  play  at  all,  it 
is  not  to  do  so  against  his  assets  until  all  other  obligations, 
debts,  and  even  legacies  are  paid;  not  merely  legacies  that 
he  had  given,  but  legacies  which  he  might  give ;  everyone 
of  them  is  to  be  satisfied  before  any  part  of  the  personal 
estate  is  to  be  appropriated  to  the  payment  of  this  charge. 
I  do  not  speak  of  this  as  a  deed  which  he  locked  up  and 
kept  in  his  custody  from  the  notice  of  others.  I  am  con- 
tent to  treat  it  as  a  legal  obligation,  but  it  is  a  legal  obli- 
gation that  does  not  bind  either  him  or  his  property.  And 
the  only  way  in  which  you  can  look  at  it  fairly  is  this; 
that  if  sufficient  property  was  permitted  to  remain  to  an- 
swer it,  then,  according  to  his  view,  this  deed  should 
operate  as  a  deed  directing  charities.  So  far  as  the  deed 
directs  charities,  if  any  funds  should  ever   come  to  be 
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enjoyed  by  the  charity  trustees,  that  deed  will  be  perfectly  I860, 
valid ;  but  so  far  as  it  attempts  to  bind  any  portion  of  the  Jeffbies 
property  which  the  law  says  shall  not  be  converted  to  alexandioi. 
charitable  uses,  it  is  simply  void.  In  the  case  which  I 
have  cited,  the  intention  was  clearly  to  bind  all  the  pro- 
perty of  the  testator,  as  far  as  a  judgment  could  bind  it,  at 
the  very  moment  of  the  judgment  being  acted  upon ;  and 
yet  that  wholly  failed  by  the  rule  of  law.  Here  the  tes- 
tator does  no  such  thing,  for  he  provides  most  explicitly, 
by  the  deed,  that  his  property  is  not  in  any  manner  to  be 
affected  until  all  his  debts,  of  every  description,  and  all  his 
legacies,  are  paid.  He  goes  beyond  the  decision  of  the 
court  of  equity.  You  need  not  trouble  yourself  with  the 
rule  of  the  court  of  equity,  for  he  goes  beyond  that  rule. 
He  does  not  stop  at  the  payment  of  debts,  and  then  create 
a  voluntary  obligation  as  against  legacies,  but  he  takes 
debts  and  legacies,  and  postpones  this  voluntary  donation 
till  every  other  gift  and  disposition,  present  or  future,  is 
satisfied. 

Then,  if  that  be  the  nature  of  this  deed,  looking  at  the 
rule  of  the  court  of  equity,  and  this  House  is  now  sitting 
as  a  court  of  equity  in  this  matter,  I  clearly  come  to  the 
conclusion  that  this  deed  cannot  be  supported  as  against 
chattels  real.  This  is  certainly,  as  I  have  already  stated, 
a  simple  question  for  the  court  of  equity.  That  court 
has  the  administration  of  assets,  and  I  rather  doubt 
whether  the  House  was  quite  correct  in  proposing  the 
questions  which  it  did  to  the  judges.  It  manifestly  puz- 
zled the  judges  uncommonly,  for,  although  they  were  told 
to  assume  that  the  deed  was  a  valid  deed,  yet  they  natu- 
rally said,  How  far  are  we  to  assume  the  deed  to  be  a  valid 
deed  ?  and  for  what  purpose  is  it  absolute  ?  And  when 
they  came  to  give  their  opinions,  they  found  themselves 
inevitably  driven  to  consider  the  effect  of  the  statute  upon 
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legacy  in  the  administration  of  assets  for  the  payment  i860, 
of  ity  a  legacy  in  all  characters  and  qualities  that  it  can  Jeffries 
possibly  have?  Well  then,  what  follows?  Why,  that  ^i^^^^g^ 
every  gift  to  a  charitable  use  out  of  personal  estate 
binds  the  whole  personal  estate.  You  take  it  as  it  is 
given,  and  it  is  payable  out  of  the  entire  personal  estate. 
Then  you  have  to  consider,  whether  you  can  apply  the 
whole  of  the  personal  estate  pro  raid  to  the  payment  of 
that  particular  legacy.  The  statute  forbids  it  Well,  if 
the  statute  forbids  it,  what  have  you  to  do  ?  Marshalling 
the  assets  for  this  purpose  is  entirely  out  of  the  question, 
because  that  is  a  settled  rule  which  nobody  can  alter. 
Then,  if  there  can  be  no  marshalling  the  assets  for  this 
purpose,  can  it  be  paid  out  of  the  chattels  real  ?  In  this 
instance  there  is  no  other  source  ;  clearly  and  unquestion- 
ably it  cannot  To  pay  out  of  the  chattels  real  would,  in 
my  opinion,  be  a  direct  violation  of  the  Statute  of  Mort- 
main. I  consider  the  attempt  that  has  been  made  a  mere 
flimsy  and  unsuccessful  endeavour  to  evade  the  statute. 
I  think  it  would  have  been  very  mischievous  if  it  had  suc- 
ceeded. And  I  think  we  are  bound  to  prevent  a  very  useful 
Act  of  Parliament  from  being  got  rid  of  by  a  side  wind.  But, 
of  course,  we  must  decide  according  to  the  rule  of  law. 

I  think  there  is  a  great  mistake  prevailing  with  re- 
spect to  the  policy  of  the  Act  of  Mortmain.  As  far 
as  my  impression  goes,  I  may  be  wrong,  but  I  always 
thought  it  one  of  the  wisest  acts  that  ever  was  passed. 
It  does  not  take  from  any  man  the  power  of  disposing  of 
any  portion  of  his  property,  but  it  does  take  from  him 
that  power,  so  liable  to  abuse,  which  many  men,  from 
mere  personal  vanity,  or  weakness  at  the  last  moment, 
would  make  use  of,  to  the  prejudice  of  those  who  would 
be  entitled  to  succeed  them.     I  think  it,  therefore,  a  very 
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1860.        wise  Act  of  Parliament,  and  I  should  be  very  reluctant  to 
Jeffries     allow  it  to  be  put  aside  by  any  such  attempt  as  this. 

I  have  been  impressed  as  much  as  any  noble  Lord  Id  the 
House  with  the  weight  of  the  opinions  of  those  from  whom 
I  differ,  but,  at  the  same  time,  while  I  know  that,  whicb- 
ever  way  ray  opinion  happens  to  go,  I  must  differ  from 
learned  persons  for  whom  I  have  the  greatest  respect,  I 
have  also  the  satisfaction  of  knowing,  that  I  agree  with  an 
equal  number  of  persons  for  whom  I  have  an  equal  re- 
spect Standing,  therefore,  in  that  position,  having  given 
my  best  attention  to  the  case,  I  take  the  same  view  as  my 
noble  and  learned  friend  on  the  woolsack,  and  say,  that 
this  judgment  ought  to  be  reversed. 

Lord  Wensleydak: 

My  Lords,  I  regret  that  there  is  a  difference  of  opinion 
amongst  the  noble  and  learned  Lords  who  have  to  adWse 
your  Lordships  on  the  present  occasion.  That  cmmm- 
stance  naturally  causes  me  to  feel  less  confidence  in  the 
opinion  which  I  have  formed ;  but  it  has  also  caused  me 
to  give  the  greatest  consideration  in  my  power  to  the  case; 
and  I  have  satisfied  myself  that  the  opinions  given  by 
the  learned  Judges,  Mr.  Justice  Wightman  and  Mr. 
Justice  Erie,  to  the  Lords  Justices,  and  their  Lordships' 
judgment  in  conformity  with  those  opinions,  and  those  of 
the  learned  Judges  who  have  favoured  us  with  theirs,  Mr. 
Justice  Williams^  Mr.  Justice  WilleSy  and  Mr.  Justice 
JBlackburn,  are  right,  and  that  the  judgment  appealed 
against  ought  to  be  affirmed. 

The  facts  give  rise  to  two  questions  :  first,  whether  the 
indenture  of  the  12th  August  1846,  called  the  charity 
deed,  was  of  a  testamentary  character.  And  if  not,  se- 
condly, whether  as  a  deed  it  is  avoided  or  rendered  in- 
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effectual  by  the  operation  of  9  Geo.  2,  c.  36,  so  far  as  it  is 
necessary  to  resort  to  the  real  estate,  or  estate  of  a  real 
nature^  to  satisfy  the  covenant  contained  in  it. 

Upon  the  first  question,  I  believe  none  of  their  Lord- 
ships has  any  doubt.  The  instrument  is  clearly  not  tes- 
tamentary, and  if  it  was  so,  its  effect  and  operation  need 
not  be  discussed,  for  no  effect  could  have  been  given  to  it 
until  it  had  been  admitted  to  probate. 

It  remains,  therefore,  to  consider  the  second  and  very 
important  question,  with  the  great  assistance  we  have  had 
from  the  very  able  arguments  at  the  Bar.  What  is  the 
nature  of  that  instrument  ? 

So  far  as  we  regard  the  instrument  itself,  it  had  unques- 
tionably a  present  operation.  It  absolutely  bound  the 
deceased  the  moment  it  was  executed,  though  never  handed 
over  to  the  covenantees.  And  if  the  covenant  contained  in 
it  had  been  such  that  it  could  be  broken  in  his  lifetime,  and 
it  had  been  broken  in  his  lifetime,  and  the  covenantees  had 
got  possession  of  the  instrument,  or  even  without,  they 
could  have  brought  an  action  upon  it  against  him.  It  was 
a  binding  instrument  under  seal,  being  once  sealed  and  de- 
livered. For  this  the  case  of  Doe  d,  Garnons  v.  Knight  (t) 
was  cited,  and  a  great  many  others  might  be  added ;  that  the 
formal  sealing  and  delivery  make  it  a  complete  deed,  though 
it  be  retained  in  the  possession  of  the  party  bound. 

If  the  deed  is  to  be  construed  according  to  its  legal 
effect,  to  be  collected  from  the  instrument  alone,  it  is  im- 
possible to  say  that  it  is  void,  either  altogether  or  in  part, 
by  the  statute  of  9  Geo.  2,  c.  36.  Far  as  the  decisions 
upon  this  statute  have  gone  (for,  as  Mr.  Jarman  observes  (ii), 
the  spirit  of  no  legislative  enactment  was  ever  more  vigor- 
ously and  zealously  seconded  by  the  judicature  than  this). 


1860. 
Jeffribs 
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Alexander. 
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it  purports  on  the  face  of  the  instrument  to  be^  it  can  be         I^^* 
prohibited  by  the  Act.     It  was  not  in  its  inception^  as  far      Jeffrie 
as  appears  from  the  instrument  itself,  against  the  Mort-    AlexIndkb. 
main  Act,  and  therefore  void. 

Nor,  if  you  adopt  the  principle,  that  every  man  is  to  be 
supposed  to  contemplate  that  which  is  the  necessary  result, 
or  the  one  reasonably  to  be  expected  in  the  circumstances 
of  the  case,  of  the  act  he  does,  is  it  possible  to  say,  that 
the  deceased  meant  the  real  estate  to  be  given  or  charged ; 
for  such  was  certainly  not  the  necessary  result ;  nor  have 
we  any  means  of  knowing  that  it  was  to  be  reasonably 
expected,  considering  the  uncertain  and  undefined  time 
allowed  for  the  performance  of  the  covenant,  which  he 
might  fulfil  in  his  lifetime,  or  his  executors  after  his  death. 
And  what  the  state  of  the  property  would  be  after  his  death, 
which  might  not  occur  for  years  afterwards,  was,  at  the 
time  the  deed  was  executed,  totally  uncertain.  From  the 
instrument  itself,  therefore,  it  is  impossible  to  conclude 
that  the  real  estate  of  the  deceased  was  intended  to  be 
given  in  satisfaction  of  the  covenant,  or  charged ;  and 
therefore  the  deed,  thus  far,  was  no  gift  of  or  charge  upon  it. 

But  if  it  could  be  shown  that  the  real  intention  of  the 
parties  to  such  an  instrument  was  different  from  that  ex- 
pressed, and  was  to  affect  the  real  estate,  and  the  instru- 
ment was  only  a  contrivance,  or,  as  it  is  usually  said 
machinery,  to  effect  the  object  of  taking  the  mortgage 
terms  and  handing  them  over  to  the  trustees,  it  might  be 
treated  as  in  effect  a  gifl  or  charge  upon  the  real  estate ; 
and  being  such  it  would  be  avoided  by  the  statute.  On 
this  principle  the  cases  of  Doe  v.  Carter  (t?)  and  Flight  v. 
Salter  (w)  were  well  decided,  and  the  law  was  so  laid  down 
in  that  of  Croft  v.  Lumley  (x)  in  this  House,  where  the 

(«)  8  Term.  Rep.  67, 300.  (x)  6  H.  L.  Cas.  672. 
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1860.       giving  a  warrant  of  attorney,  though  not  a  chaise  itself,  was 
J^FBJxs     held  to  be  capable  of  being  construed  to  be  a  charging 
^'  and  encumbering,  if  it  was  really  meant  to  be  immediately 

acted  upon  by  entering  up  judgment,  but  not  otherwise. 
If  this  intent  were  made  out,  the  covenant  would  be  avoided 
to  the  extent  to  which  it  was  meant  to  be  a  gift  or  charge 
on  the  real  estates,  the  mortgage  trust 

But  in  this  case  there  is  not  the  slightest  evidence  that 
such  was  the  intention  of  the  covenantor.  All  depends 
in  this  respect  upon  his  intention,  for  there  was  no  other 
party  to  the  arrangement :  and  it  by  no  means  appears 
that  he  wished  the  real  estate,  or  had  any  interest  in  wish- 
ing it,  to  go  into  the  hands  of  the  charity  trustees.  For 
anything  that  appears  to  the  contrary,  it  was  perfectly 
indiiferent  to  him  in  what  way  the  money  was  raised, 
which  was  to  be  paid  for  the  purchase  of  the  60,000  L 
eonsols.  There  is  no  evidence  of  any  intention  contrary 
to  the  terms  of  the  deed. 

With  all  due  respect  to  the  opinions  of  the  learned  judges, 
my  brothers  Wilde  and  Byles,  who  have  given  their 
opinions  that  the  deed  is  void,  I  cannot  help  thinking  that 
ihey  have  acted  upon  mere  surmise  and  suspicion  only, 
and  not  upon  evidence.  In  my  opinion  there  is  really  no 
evidence  whatever  of  an  intention  that  the  mortgage  should 
be  transferred  to  the  trustees.  I  cannot  have  the  least 
doubt  in  my  mind  that  it  never  formed  any  part  of  the 
plan  of  Mr.  Brame  to  do  more  than  to  cause  60,000 Z. 
consols  to  be  purchased  in  the  names  of  trustees.  That 
the  terms  of  years  were  to  be  handed  over  to  them  in 
specie,  never  formed  a  part  of  his  design.  There  is  no 
reason  whatever  why  it  should  have  been.  They  might  or 
might  not  be  intended  to  be  sold  by  the  executors  for  that 
purpose.  The  probability  is  that  he  intended  to  evade  the 
payment  of  10  per  cent  for  legacy  duties — indeed  that 
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appears  from  his  own  declaration  in  a  paper  found  with        1^60. 
the  instruments.     Whether  he  has  successfully  done  so^  or     Jkffjuis 
whether  the  trustees  are  liable  under  the  Act  imposing  ^^utxAKDia. 
succession  duty,  is  an  enquiry  wholly  immaterial  in  the 
present  case.    It  appears  also  from  the  same  memorandum, 
that  he  did  not  mean  to  sell  the  mortgage  terms  himself, 
but  to  keep  them  in  order  to  get  better  interest   But  tliere 
is  nothing  whatever  to  show  that  he  meant  them  not  to  be 
sold,  but  kept  by  his  executors. 

I  must  own  that  I  cannot  bring  myself  to  feel  any 
doubt  upon  the  validity  of  the  deed  in  its  inception,  not- 
withstanding the  opinions  of  the  learned  judges  to  which  I 
have  referred,  and  those  I  have  heard  from  some  of  my 
noble  and  learned  friends. 

I  am  of  opinion,  therefore,  that  the  deed  is  not  avoided 
in  any  respect  as  being  a  gift  of  or  charge  on  lands,  or  a 
gift  of  a  charge  on  land,  forbidden  by  the  9  Geo,  2,  c.  36. 

But  it  is  said  that  this  covenant  to  pay  a  sum  of  money, 
being  without  consideration,  and  being  obligatory  only  to 
pay  after  death  (for  until  twelve  months  after  the  cove- 
nantor's death  no  action  could  be  brought)  and  then  being 
to  be  paid  without  prejudice  to  the  payment  out  of  the 
estate  of  the  deceased  of  funeral  expenses,  debts,  legacies 
and  other  charges  enumerated  in  the  indenture,  the  effect 
of  the  covenant  was  to  give  the  debt  the  character  of  a 
legacy,  and  that  if  it  is  justly  so  to  be  considered^  then  it 
ought  to  be  paid  on  the  footing  of  a  legacy  to  charity, 
which  would  be  paid  only  out  of  the  pure  personalty 
belonging  to  the  testator,  and  in  favour  of  which  no 
marshalling  of  assets  would  be  allowed,  according  to  a 
series  of  decisions  on  the  statute  which  it  is  impossible  to 
dispute,  and  which  beyond  doubt  must  be  followed. 

There  is  no  question  but  this  debt  by  specialty  being 
3  A  3 
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1860.       purely  voluntary^  all  debts  upon  a  vaUd  consideratioo 
J^FBiBs     would  take  precedence  of  it  whether  by  specialty  or  not 
.      ^'  In  the  case  of  Fairbeard  v.  Bowers  (y)  a  voluntary  bond 

and  judgment  for  500  /.  to  be  paid  after  the  death  of  tlie 
obligor,  and  to  be  divided  between  his  three  natural  children, 
was  held  to  be  in  the  nature  of  a  l^acy^  and  to  be  poBtp 
poned  to  debts  and  the  widow's  customary  part  in  London. 
The  expression,  that  a  voluntary  deed  creating  a  debt  was 
in  the  nature  of  a  legacy,  which  is  repeated  in  anotlier 
case  of  Loeffes  v.  Lewin  (r)  does  not  mean  that  it  is  to  be 
treated  for  all  purposes  as  a  legacy,  but  merely  that  it  is  to 
be  postponed  as  a  legacy  is,  to  all  debts  upon  good  coo- 
sideration.  And  one  of  the  Lords  Commissioners^  Bow- 
linson,  thought  that  the  judgment  should  be  paid  before 
other  legacies,  if  there  were  any.  And  it  has  beoi  now 
fully  settled  that  a  voluntary  bond  shall  not  be  paid  m  a 
course  of  administration  so  as  to  take  place  of  real  debts, 
though  by  simple  contract,  but  such  voluntary  bond  shall 
be  paid  before  legacies,  Jones  v.  PoxoeU  (a). 

This  being  the  undoubted  law,  the  covenant  is,  I  think, 
to  be  treated  merely  as  a  debt,  not  as  a  legacy ;  but  it  is  a 
debt  not  payable  unless  the  assets  of  the  deceased  turned 
out  to  be  sufficient  to  pay  all  the  debts  and  chai^ges 
mentioned  in  the  deed ;  for  that  is  a  condition  precedent 
If  they  did,  the  debt  was  to  be  paid ;  but  if  that  debt  gave 
no  lien  on  the  assets  of  any  sort,  no  part  of  them  could  be 
considered  the  property  of  the  testator,  in  law  or  equity. 
When  they  were  sold,  and  the  money  invested  in  the  fimds, 
the  stock  became  the  property  of  the  trustees  ;  and  if  the 
money  was  not  paid,  and  an  action  were  brought  for  breach 
of  the  covenant;  the  damages  recovered  would  become  their 

{y)  Prec.  in  Ch.  17.        (z)  Id.  370.        (a)  1  Eq.  Cas.  Abr.  84. 
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property  also ;  but  there  was  no  property,  legal  or  equi-  J8^- 
table  before.  In  this  respect  there  is  an  important  difference  JspraiBs 
between  this  case  and  those  cases  where  lands  are  devised  Alexander. 
to  be  sold,  and  the  proceeds  paid  to  a  charity.  In  those 
cases,  before  the  lands  are  sold,  the  charity  has  an  equi- 
table interest  in  them.  The  bequest  constitutes  a  charge, 
and  that  charge  by  the  third  section  of  the  statute  is  void. 
Such  is  the  case  of  the  Attorney  General  v.  Lord  Wey" 
month  (b).  Lord  Hardwiche  there  says :  "  The  direction  to 
sell  and  pay  the  proceeds,  gives  an  interest  in  the  meantime 
in  the  rents  and  profits,  and  a  devise  of  the  rents  and 
profits  is  a  devise  of  the  lands  themselves."  But  a  creditor 
by  specialty  has  no  charge  on  the  assets.  He  has  no  claim, 
if  those  assets  are  chattels  real,  upon  any  part  of  them. 
As  soon  as  the  money  is  paid  either  in  discharge  of  the 
liability  on  the  covenant  without  suit,  or  in  discharge  of 
the  damages  after  suit,  the  creditor  has  an  interest  in  the 
money,  but  none  whatever  before  that  time. 

In  my  opinion  the  indenture,  looking  at  it  alone,  does 
not  give  or  chaise  any  chattels  real,  or  chattels  savouring 
of  realty.  I  think  there  is  no  evidence  whatever  to  show 
that  the  true  intention  of  the  covenantor  was  different  from 
the  avowed  one,  so  as  to  enable  a  court  to  hold  that  the 
instrument  was  a  contrivance  to  effect  that  purpose;  and 
lastly,  this  is  not  a  case  of  a  gift  or  legacy  to  be  paid  out 
of  assets,  to  which  none  of  those  of  a  real  nature  would  be 
applied  according  to  the  established  rule.  The  sum  of 
money  to  be  paid  is  nothing  more  than  a  payment  in  dis- 
charge of  a  debt,  and  the  charity  trustees  are  creditors,  not 
legatees,  and  are  not  disqualified  to  receive  such  payment, 
on  the  principle  laid  down  in  the  case  of  Foone  v. 
Blount  (c). 

(6)  Ambl.  20.  (c)  Cowp.  4C4. 
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I860.  Whether  the  result  of  this  decision^  if  made  as  I  think 

Jeffbies     it  ought  to  be,  will  be  that  the  statute  of  9  Geo.  2,  c-  36, 
f^^^'  will  be  extensively  evaded  or  not,  and  its  operation  in  de- 

feating charitable  donations  restricted;  and  whether,  if 
such  should  be  the  effect,  it  would  be  a  public  mischief,  I 
think  it  unnecessary  to  inquire.  There  are  certainly  not 
wanting  opinions  that  the  mischief  would  not  be  great  (see 
Jarman  on  Wills,  ch.  ix.  211  n).  But  our  duty  is  not  to 
inquire  into  those  speculations,  but  simply  to  decide  whe- 
ther this  transaction  is  prohibited  by  the  Act ;  and  I  have 
come  to  the  conclusion  that  it  is  not. 

Lord  Kingsdown : 

My  Lords,  two  principal  questions  have  been  rused  in 
this  case :  1st,  whether  the  instrument  dated  the  12th  Angutt 
1846,  and  purporting  to  be  made  between  Benjamin 
Brame  on  the  one  part,  and  certain  gentlemen  of  the  name 
oi  Alexander  on  the  other  part,  is  U  valid  deed,  or  is  properly 
to  be  regarded  as  testamentary,  and  therefore  of  no  effect 
until  it  shall  have  been  admitted  to  probate ;  2ndly,  whether 
if  valid  as  a  deed,  the  sum  of  60,000  /.,  which  it  professes 
to  secure  to  the  covenantees,  is  a  debt  to  be  paid  out  of  the 
assets  of  the  covenantor,  or  whether  that  sum  is  to  be  re- 
garded as  a  gift  to  charitable  purposes,  and  to  be  dealt 
with  as  a  legacy,  in  which  case  the  gift  will  fail  to  the 
extent  of  the  proportion  which  the  mortgages  or  chatteb 
real  bear  to  the  pure  personalty. 

On  the  first  point  no  difference  of  opinion,  I  believe, 
prevails  amongst  your  Lordships.  But  this  leaves  the 
great  question  in  the  case  quite  untouched.  Allowing  the 
indenture  to  be  a  valid  deed,  is  it  a  deed  of  giflt,  or  a  deed 
creating  a  debt,  to  the  payment  of  which  all  the  assets  of 
the  maker  of  the  deed  are  liable  ? 

It  is  contended  by  the  Appellants,  1st,  that  this  deed 
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creates  no  obligation  on  which  any  action  could  be  brought  I860, 
against  the  maker  in  his  Ufetime ;  that  no  breach  of  cove-  Jeffries 
nant  could  occur  until  twelvemonths  after  the  death  of  the 
maker  of  the  deed.  No  argument  was  offered  against  this 
construction  by  the  counsel  for  the  Respondent,  and  it 
appears  to  me  to  be  tlie  true  one.  The  obligation,  there- 
fore, whatever  its  true  effect,  is  one  to  be  enforced  only 
against  the  assets  of  the  maker.  2d.  It  is  contended  by 
the  Appellants  that  it  is  merely  a  voluntary  deed ;  the  sum 
secured  by  the  covenant  is  mere  bounty  on  the  part  of  the 
maker,  it  is  founded  on  no  contract  with  the  covenantees ; 
the  maker  of  the  deed  receives  no  valuable  consideration 
for  it  of  any  kind ;  he  enters  into  the  obligation,  as  he  de- 
clares, merely  for  the  purpose  of  executing  his  own  chari- 
table intentions.  3d.  It  is  an  obligation  which  it  depends 
upon  the  maker  himself  to  defeat  by  any  disposition  either 
iiUer  vivos,  or  testamentary,  just  as  it  may  seem  good  to 
him. 

Not  only  the  sum  expressed  in  the  deed  is  not  to  be  pre- 
ferred to  legacies,  but  it  is  not  even  to  be  on  a  par  with 
legacies.  It  is  to  be  postponed  to  all  legacies.  It  is,  in 
truth,  a  mere  engagement  by  the  covenantor  to  let  the 
charities  take  the  benefit  of  the  general  residue  of  his 
estate  to  the  extent  of  (50,000/.,  if  he  does  not  dispose  of 
such  residue  to  any  other  purposes.  The  charities  are 
merely  substituted  for  the  heir  at  law  and  next  of  kin.  A 
residuary  bequest  or  a  voluntary  disposition  of  the  residue 
by  deed  would  defeat  the  eflFect  of  the  covenant. 

That  under  such  circumstances  the  sum  mentioned  in  the 
deed,  though  in  form  a  debt  is  in  substance  a  legacy,  seems 
to  be  settled  by  the  case  of  Fairbeard  v.  Bowers,  referred  to 
by  my  learned  friend  opposite.  Bowers,  a  citizen  of  London, 
executed  a  bond  for  1,000  /.  conditioned  for  the  payment  of 
500  /.  within  six  mouths  after  his  death  for  the  benefit  of 
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take  effect  against  real  estate  in  the  one  case,  it  must        1800. 
equally  be  so  in  the  other.  JsmuBt 

What  then  is  the  construction  settled  by  a  long  series  of  AtotT^m. 
authorities^  and  acted  upon  now  without  any  controversy 
or  question,  as  the  established  familiar  practice  of  the 
Court  of  Chancery  ?  It  is  no  doubt  the  professed  object 
of  the  statutes  to  prevent  either  land,  or  the  produce  of,  or 
any  interest  in  land,  from  being  devoted  to  charity,  except 
in  a  particular  form,  and  to  prevent  money  devoted  to 
charity  from  being  invested  in  lands ;  and  it  might  be  con- 
tended, if  it  was  res  integra,  that  where  a  testator  be- 
queaths a  general  l^acy  of  money  to  a  charity,  he  neither 
gives  land,  nor  any  interest  in  land,  to  the  charity,  nor  di- 
rects a  charitable  legacy  to  be  inyested  in  land,  or  on  secu- 
rity of  land,  though  a  part  of  his  assets  may  consist  of  cha- 
tels  reaL  But,  inasmuch  as  a  legacy  given  generally  is  to 
be  paid  out  of  the  general  assets,  and  if  the  general  assets 
consist  in  part  of  chattels  real,  those  portions  are  equally 
applicable  with  the  other  personal  assets  to  discharge  the 
gift,  it  is  settled  that,  to  make  such  application  of  them  is  to 
give  an  interest  in  land  within  the  meaning  of  the  statute 
and  is  therefore  a  violation  of  its  provisions. 

The  gift  is  not  more  a  violation  of  the  statute  because  it 
IS  made  by  a  testamentary  paper  than  if  it  be  made  by 
deed  affecting  the  same  assets ;  if  the  legacy  is  an  appro- 
priation of  the  assets  of  the  testator,  so  is  a  gift  which 
affects  only  the  assets. 

Again,  the  ordinary  rule  of  a  court  of  equity  is  that,  in 
order  to  do  justice  in  the  administration  of  assets,  if  one 
creditor  or  legatee  has  two  funds  to  which  he  can  resort, 
and  another  only  one,  the  Court  will  so  marshal  the 
assets  that  the  creditor  who  has  the  two  funds  shall  be  paid, 
if  it  be  necessary,  out  of  that  fund  to  which  the  other 
cannot  resort,  or,  at  all  evenls,  that  the  latter  shall  have 
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what  the  law  will  not  allow  to  be  done  directly.  The  statute        1800. 
is  not  a  penal  one,  but  an  Act  for  the  protection  alike  of     Jeffries 
the  individual  and  of  the  public,  and  it  should,  I  think,    Alexander. 
receive  such  a  construction  as  will  give  it  full  effect. 

If,  therefore,  the  deed  now  under  consideration  had  been 
far  less  directly  within  the  terms  of  the  statute  than  it  seems 
to  me  to  be,  I  should  think,  that  the  Court  ought  on  this 
ground  to  refuse  it  effect 

The  learned  Judges  who  assisted  the  Lords  Justices  ap- 
pear to  confine  their  attention  to  the  first  clause  of  the 
statute,  which  provides  that  no  lands  or  hereditaments, 
and  no  personal  estate  to  be  laid  out  on  or  secured  on 
lands  and  hereditaments,  shall  be  given  to  charities.  They 
then  say,  that  if  the  indenture  had  purported  to  convey  or 
charge  or  incumber  any  of  the  chattels  real  of  the  settler, 
it  would  have  been  void  pro  tanto ;  but  that  it  has  no  such 
object,  that  it  does  not  charge  any  existing  property,  and 
that  the  settler  might  have  disposed  of  all  his  chattels  real 
in  his  lifetime,  and  that  his  executors  might  have  done  the 
same.  They  conclude  with  saying,  **  We  are,  therefore, 
of  opinion,  that  as  the  deed  in  question  does  not,  and 
did  not  when  made,  operate  as  a  charge  or  incumbrance 
on  any  real  estate  or  chattels  real  for  the  benefit  of  any 
charitable  use,  it  is  not  affected  by  the  statute  of  mort- 
main, and  is  consequently  valid." 

But  with  great  and  most  unfeigned  respect  for  those 
learned  persons,  I  cannot  help  thinking  that  it  is  on  the  3d 
clause,  rather  than  on  the  first,  that  the  argument  not  against 
the  deed,  about  the  validity  of  which  there  is  no  question, 
but  against  the  extent  to  which  it  is  attempted  to  enforce 
it  against  the  assets,  depends.  The  third  clause  provides 
that  all  gifts  and  grants  of  any  estate  or  interest  in  land, 
or  of  any  chaise  or  incumbrance  on  land,  in  trust  for  any 
charitable  uses  whatever,  unless  in  the  form  prescribed  by 
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I860.  the  Acty  shall  be  void.  The  question  is,  whether  a  gift  to 
Jeffbibs  be  made  effectual  out  of  interests  in  lands,  is  or  is  Dot 
equivalent  in  the  construction  of  the  statute,  to  a  gift  of 
those  interests  in  lands.  It  is  quite  settled  that  this  is  so 
as  regards  gifts  by  will.  The  learned  Judges  in  referring 
to  ColUnsan  v.  Pater  (d),  observe  that  in  all  the  cases  the 
devise  or  conveyance  in  question  operated  directly  upon 
something  which  was  a  chattel  real  or  charge  upon  real 
estate.  But  in  that  very  case,  the  gift  was  not  oftlie 
judgment  debt  specifically  to  the  charity,  it  was  a  general 
bequest  to  executors,  with  a  direction  to  get  in  debts, 
realise  the  assets,  and  invest  the  residue  for  charitabk 
purposes. 

The  common  case  of  a  pecuniary  legacy,  given  withoat 
the  least  reference  to  the  state  of  the  assets,  fails  to  tbe 
extent  in  which  the  assets  consist  of  chatteb  real,  not 
because  the  devise  to  the  charity  operates  directly  on  tbe 
chattels  real,  but  because,  in  the  ordinary  legal  adminis- 
tration of  the  assets,  chattels  real  would  be  applied  to  the 
payment  of  the  legacy. 

Again,  which  is  still  more  important,  the  Judges  do  not 
think  it  important  to  determine  whether  the  covenant  could 
have  been  enforced  against  the  settler  in  his  lifetime,  or 
not.  But  this  seems  to  me  of  the  very  essence  of  the 
case.  If  a  legacy  be  an  appropriation  of  the  assets  as 
they  exist  at  the  death,  why  is  a  voluntary  engagemoit  to 
pay  out  of  assets  which  may  remain  after  l^acies  are 
satisfied,  less  an  appropriation  ?  Neither  the  Judges  nor 
the  Lords  Justices  deal  with  this  question,  or  with  the 
applicability  of  the  rule  as  to  legacies  to  deeds  of  gift 
The  question  seems  to  have  been  presented  to  them  as 
affecting  the  validity  of  the  deed,  and  as  if  the  necessary 

(i)  2  Russ.  &  AL  344. 
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consequence  of  affirming  the  validity  of  the  deed  was  to         I860, 
constitute  the  covenantees  creditors  of  the  settler,  with  all      Jeffriss 
the  ordinary  rights  of  creditors.  Alexandkr. 

Upon  the  whole,  I  have  arrived  at  the  conclusion  that 
the  decree  complained  of  must  be  reversed. 

Mr.  Roundell  Palmer:  Perhaps  your  Lordships  will 
allow  me  to  make  an  observation  with  regard  to  the  costs 
of  the  appeal.  I  presume,  that  your  Lordships  will  think 
it  right  that  the  costs  of  the  appeal  on  both  sides  should 
come  out  of  the  general  estate,  having  regard  to  the  nature 
of  the  question,  and  to  the  fact  that  the  difficulty  has  been 
created  by  the  testator. 

Lord  SL  Leonards :  The  difficulty  has  been  created  by 
the  testator  himself,  and,  therefore,  I  think  the  costs  should 
come  out  of  the  estate. 

The  Lord  Chancellor :  The  cause  will  be  remitted  to  the 
Court  of  Chancery,  with  the  declaration  that  has  been 
proposed,  and  the  costs  of  all  parties  will  be  paid  out  of 
the  estate. 

Lord  Cranworth :  The  costs  both  of  the  appeal  and  in 
the  Courts  below  ? 

Lord  St.  Leonards:  We  do  not  deal  with  the  costs 
below. 

Mr.  Roundell  Palmer :  I  understand  that  your  Lord- 
ships do  not  vary  the  decree  below  in  that  respect. 

It  was  afterwards  Ordered,  that  the  decrees  below  be 
reversed,  and  that  the  sum  of  60,000  i,  mentioned  in  the 
''Charity  Foundation  Deed,"  dated  12  August  J 846,  is 
not  payable  from  the  proceeds  of  the  chattels  real  of  the 
covenantor.  Costs  of  all  parties  to  the  appeal  to  be  paid 
out  of  the  estate.     Cause  remitted  with  this  declaration. 

Lords'  Joumab,  30  July  1860. 
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the  first  count  mentioned.  The  Defendant  pleaded  several 
pleaS;  of  which  only  two  require  to  be  noticed :  not  guilty ; 
and,  for  a  fourth  plea,  that  before  Flint  became  insolvent, 
the  Defendant  recovered  judgment  against  him,  and  took 
his  goods  in  execution,  and  that  such  taking,  and  the  sale 
thereof,  were  the  conversion  complained  of.  The  replica- 
tion to  this  fourth  plea  alleged,  that  after  the  1  &  2  Vict. 
c.  110(a),  and  within  three  months  before  Flint's  impri* 
sonment,  he,  Flinty  being  in  insolvent  circumstances,  did, 
with  the  intent  of  petitioning  the  Court  for  the  relief  of 
insolvent  debtors,  voluntarily  and  fraudulently,  and  contrary 
to  the  statute,  charge  his  estate  in  favour  of  Young ^  then 
being  a  creditor,  by  means  of  a  warrant  of  attorney, 
fraudulent  and  void  within  the  statute,  whereby,  and  not 
otherwise.  Young  obtained  the  judgment  and  execution 
aforesaid,  which  were  fraudulent  and  void. 

The  cause  was  tried  at  Lewes  at  the  Spring  Assizes  of 
1853,  before  Mr.  Justice  Co/eridge,  when  it  appeared  that 
on  the  20th  February  1852,  Flint  gave  to  Young  a  war- 
rant of  attorney  to  secure  payment  of  230  /.,  with  interest, 
at  a  time  specified;  that  on  the  10th  March  1852,  judg- 

(a)  1  &  2  Vict.  c.  110,  8.  59.  "If  any  prisoner  shall,  before  or 
after  bis  imprisonment,  being  in  insolvent  circumstances,  voluntarily 
convey,  assign,  transfer,  cliarge,  deliver,  or  make  over  any  estate^ 
real  or  personal,  security  for  money,  bond,  bill,  note,  property,  goods, 
or  effects  whatsoever,  to  any  creditor,  or  to  any  person  in  trust  for, 
or  to  or  for  the  use,  &c.  of  any  creditor,  every  such  conveyance, 
assignment,  transfer,  charge,  delivery,  and  making  over  shall  be 
deemed,  and  is  hereby  declared  to  be,  fraudulent  and  void  as  against 
the  provisional  or  other  assignee  or  assignees  of  such  prisoner  ap- 
pointed under  this  Act :  Provided  that  no  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  or  making  over  shall  be  so  deemed' 
fraudulent  and  void  unless  made  within  three  months  before  the 
commencement  of  such  imprisonment,  or  with  the  view  or  intention, 
by  the  party  so  conveying,  assigning,  transferring,  charging,  deliver- 
ing, or  making  over,  of  petitioning  the  said  Court  for  his  discharge 
from  custody  under  this  Act." 

VOL.  VIU.  3  B 
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1860.        ment  was  signed  on  this  warrant  of  attorney ;  on  the  23d 
YouNo       March,  K^.fa.  was  issued  to  levy  235  Z.;  that  the  writ 
BiLUTBB.     ^*^  delivered  to  the  Sheriff,  who  seized  the  goods  on  the 
following  day,  and  sold  them  on  the  26th ;  and  on  the 
16th  April  made  a  return  to  the  writ  that  he  had  lened 
128  Z.  8  5.  4  d.     On  the  19th  April,  Flint  was  arrested  by 
a  creditor ;  on  the  23d  April  he  filed  his  petition ;  and  on 
the  24th  April  the  vestinor  order  was  made,  vesting  the 
estate  of  the  insolvent  in  the  provisional  assignee.    On 
the  6th  June  1852,  Billiier  was  appointed  the  creditors' 
assignee.    No  demand  and  refusal  were  proved,  but  this 
action  was  commenced  on  the  2dth  November  1852.    In 
the  course  of  the  trial,  the  Plaintiff  offered  in  evidence  an 
adjudication  of  the  Insolvent  Court,  by  which  Flint  was 
remanded  for  one  year  for  having  charged  or  mortgaged 
his  property  fraudulently,  with  the  intent  of  diminishing 
the  sum  to  be  divided  among  his  creditors.     The  Defen- 
dant's counsel  objected  to  the  contents  of  the  adjudication 
being  read,  but  the  objection  was  overruled.     The  learned 
Judge  left  the  case  to  the  jury,  on  the  question,  whether 
the  giving  of  the  warrant  of  attorney  was  a  voluntary  pre- 
ference ;  observing,  that  it  was  for  the  Plaintiff  to  establish 
that  fact,  and  that  there  was  evidence  upon  it  for  the 
consideration  of  the  jury.     Exceptions  were  taken  to  the 
admission  of  the  contents  of  the  adjudication,  and  to  the 
direction  of  the  learned  Judge.     A  verdict  was  found  for 
the  Plaintiff,  and  judgment  entered  for  him,  afler  which 
proceedings  in  Error  were  taken,  and  the  judgment  was 
affirmed  in  the  Exchequer  Chamber  (i).     The  case  was 
then  brought  up  to  this  House  under  the  Common  Law 
Procedure  Act,  1852. 


{b)  C  Ell.  &  Bl.  1. 
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The  Judges  were  summonedy  and   Lord  Chief  Baron  ^^^• 

PoUocky  Mr.  Justice   fFightman,  Mr.  Justice    Williams,  Young 

Mr.  Justice  Crompton,  Mr.  Baron  Channel/,  and  Mr.  Jus-  Bilutbr. 
tice  Blackburn  attended. 

Mr.  Vernon  Harcourt,  for  the  Plaintiff  in  Error: 

Trover  is  not  maintainable  here  by  the  assignee.  The 
person  who  alone  can  maintain  it  must  have^  at  the  time  of 
the  alleged  conversion,  the  possession  of  the  goods,  or  the 
right  of  possession,  Williams^  Saunders  (c).  There  was  no 
such  right  in  the  insolvent  at  the  time  of  the  seizure,  for 
he  had  voluntarily  done  that  which  was  a  mode  of  delivery 
of  them  to  the  creditor ;  and  there  was  no  such  right  in  the 
assignee,  for,  until  after  the  insolvency  and  the  vesting 
order,  the  property  of  the  insolvent  did  not  vest  in  him, 
and  when  it  did,  there  was  nothing  in  the  1  &  2  VicU 
c.  110,  which  operated  by  relation  backwards,  to  give  him 
any  property  in  goods  already  disposed  of  by  the  insol- 
vent. The  security  here  was  not  void,  but  only  voidable. 
The  word  "  void "  in  a  statute  has  often  received  such  a 
construction:  ihit  Lincoln  College  case  {d).  8o  in  Bryan  v. 
Child (e),  the  words  "null  and  void,"  in  the  12  &  13  Vict. 
c  106,  s.  137,  received  the  construction  of  voidable  only, 
But  even  if  the  words  should  be  strictly  construed,  and 
the  security  be  null  and  void,  trover  is  not  maintainable. 
The  act  done  may  be  utterly  void,  but  still  there  may  not 
have  been  any  wrongful  conversion  of  the  goods  which 
were  the  subject  of  that  act:  Horwood  v.  Smith  {f). 
There  property  that  had  been  stolen  had  been  bond  fide 
purchased  in  market  overt  by  the  Defendant,  and  by  him 
sold  again,  and  it  was  held,  that  the  Defendant  was  not 

(c)  Vol.  II.,  p.  47  fl,  47  k.  (c)  6  Exch.  308. 

Id)  3  Co.  Rep,  63,  69  h.  (  /)  2  Term  Rep.  760. 
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liable  in  trover.     In  Peer  v.  Humphrey  (ff),  the  Defendant 
had  bond  fide  purchased  some  stolen  property,  but  as  he 
did  not  purchase  it  in  market  overt,  trover  was  held  main- 
tainable ag;ainst  him,  but  that  was  because  no  property 
had  passed  by  the  sale.     Here  it  did  pass,  and  the  ques* 
tion  is,  whether  what  was  complete   and   valid   at  the 
time  can  afterwards  be  in  this  manner  rendered  invalid. 
The  judgment  in  Stephenson  v.  Newnham{h)  shows  that 
it  cannot.     In  order  to  maintain  trover,  there  must  be 
some  act  of  wrongful  conversion  at  the  moment :   Wilmi- 
hurst  V.  Bowker  (/),  Nixon  v.  Jenkins  (j).    There  was  a 
period  here  during  which  the  transfer  was  good,  and  the 
property  had  passed ;  the  assignee,  therefore,  cannot  claim 
it  back  in  trover  from  the  person  who,  at  the  moment  he 
disposed  of  it,  had  a  valid  title  to  do  so.     In  Nichohon  t. 
Gooch  (A),  a  member  of  the  Stock  Exchange,  under  en- 
gagements with  other  members,  wrote  to  the  secretary  to 
say  that  he  could  not  fulfil  his  engagements;    be  was, 
accordingly,  under  the  rules  of  the  House,   declared  a 
defaulter,  and  the  secretary  received  what  was  due  to  him 
from  some  members  and  distributed   it  among  those  to 
whom  he  was   indebted ;    he  was  afterwards  declared  a 
bankrupt  under  the  Act  of  1849;  but   even   under  the 
Bankrupt  Act  it  was  held  that  the  money  thus  distributed 
could  not  be  recovered  from  the  secretary  as  money  had 
and  received  to  the  use  of  the  assignees,  for  it  did  not  bear 
that  character  at  the  time  he  received  it     Brook  v.  Mit- 
chell (/)  establishes  that  nothing  vests  in  the  assignee  at  the 
moment  the  warrant  of  attorney  is  executed,  but  only  from 
the  time  of  the  insolvency,  and  that  the  act  done  can  only 


(ff)  2  Ad.  &  EI.  495. 
(A)  13  Com.  Ben.  Rep.  285, 
302. 

(«)  6  Bing.  N.C.  641, 


(i)  2  H.  Bl.  135. 
(k)  6  EU.  &  Bl.  999. 
(0  6  Bing.  N.  C.  349. 
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be  void  as  against  those  who^at  the  time  of  its  being  done^         I860, 
had  the  right  to  the  possession  of  the  property.  Youno 

ITiis  case  ought  to  be  left,  as  was  suggested  in  the  judg-  Bilutkb. 
ment*read  by  Chief  Justice  Jervis  in  the  Exchequer 
Chamber,  to  "  the  general  principles  of  the  law  applicable 
to  fraudulent  and  void  transactions."  In  Dillon  v.  Ed" 
wards  (m),  which  related  to  the  construction  of  the  3  Geo.  4, 
c.  39,  an  action  of  this  kind  was  sustained  against  the 
sheriff  on  the  ground  that  the  goods  were  in  his  hands  at 
the  time  of  the  action  brought,  but  that  is  in  opposition 
to  the  cases  already  quoted  and  cannot  be  supported, 
though  it  is  to  be  observed  that  in  that  case  the  goods, 
then  undisposed  of,  were  formally  demanded  by  the  as- 
signees after  the  bankruptcy,  and  the  sheriff  formally  re- 
fused to  deliver  them  up.  [Some  discussion  here  took 
place  on  the  use  of  the  word  ^^  or  "  in  the  statute  3  Geo.  4, 
c.  39,  s.  2.  "  The  monies  levied  or  the  goods  seized  "  are 
the  words  there  used ;  the  word  and  is  used  in  the  1  &  2 
Vict.  c.  110,  s.  60,  which  recites  and  adopts  the  provisions 
of  the  former  statute.] 

[Lord  Wensleydale :  Suppose  the  transaction  absolutely 
void,  it  would  then  be  as  if  the  bankrupt  by  his  own  act 
had  transferred  the  goods.  The  assignees  might  then,  under 
the  words  in  3  Geo.  4,  ''  the  monies  levied  or  effects 
seized,"  recover  the  property  wherever  they  found  it] 

That  could  not  have  been  the  intention  of  the  legislature, 
for  then,  if  the  property  remained  in  specie,  it  might  be  taken 
from  every  bona  fide  purchaser,  not  merely  the  second  but 
the  tenth  or  even  the  fifteenth  purchaser,  and  the  illegality 
of  the  transfer  would  not  depend  on  any  act  of  the  pur- 
chaser, but  on  that  of  the  insolvent.  Such  a  construction 
would  violate  the  principle  which  it  admitted  had  been 
established  in  White  v.  Garden  (w),  that  a  fraudulent  trans- 

(w)  2  Moo.  &  P.  550.  (n)  10  Com.  Ben.  Rep.  919. 
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cation  to  the  fourth  plea  what  became  of  the  mcMiey  pro*       1B60. 
duced  by  the  goods ;  it  might  have  been  handed  over  to       Young 
the  insolvent  himself  before  he  was  an  insolvent,  or  it  may     Bilutkb, 
have  been  paid  to  the  assignees,  or  be  still  held  by  the 
sheriff  on  their  account 

[The  Lord  Chancellor:  The  count  alleges  that  the^ 
Defendant  wrongfully  deprived  Flint  of  the  goods,  and 
the  replication  shows  how  that  wrongful  act  was  effected.] 

But  it  is  consistent  with  the  pleadings  that  the  money 
is  still  in  the  hands  of  the  sheriff.  The  allegation  in  the 
^ount  that  the  Defendant  wrongfully  deprived  Flint  of  the 
goods,  is  inaccurate.  There  should  have  been  a  statement 
that  Flint  had  assigned  the  goods  to  the  Defendant,  and 
that  the  Defendant  had  dealt  with  them  under  that  assign- 
ment As  the  all^ations  now  stand,  they  improperly  give 
the  transaction  the  character  of  an  act  of  bankruptcy. 
This  may  be  most  unjust.  Suppose  an  insolvent  to  lend 
a  creditor  a  horse  worth  200  guineas ;  while  in  the  creditor's 
possession,  but  without  any  fault  of  his,  the  horse  falls 
lame,  and  is  worth  only  10  guineas.  The  title  of  the 
assignees  then  accrues.  Why  are  they  to  refuse  to  receive 
the  horse  in  its  then  state,  and  to  recover  it  in  trover  as  it 
v^as  when  it  was  lent,  and  so  to  be  in  a  better  situation 
than  the  insolvent  would  have  been  had  he  never  become 
insolvent  ? 

Mr.  Lush  (Mr.  Bovill  was  with  him),  for  the  Defend- 
ant in  Error : 

The  Plaintiff's  pleading  here  is  good.  The  transaction 
is  void.  The  Courts  have  held  transactions  of  this  kind 
to  be  only  voidable  in  cases  where  they  have  found  a  mani- 
fest intention  in  the  statute  so  to  treat  them,  of  which  the 
Lincoln  College  case  («),  is  an  instance.  But  what  was 
(#)  3  Co.  Rep.  53,  59  5. 
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1860.  the  object  of  the  legislature  in  this  enactment?  It 
Young  was  that  the  property  of  the  insolvent  should  be  equally 
BiLLiTER.  distributed  among  his  creditors,  and  that  anything  done 
to  defeat  that  object  should  be  void.  The  mischief  to  be 
guarded  against  was,  that  of  the  debtor  making  away  with 
his  property  to  some  favoured  creditor.  To  prevent  that 
mischief  the  strongest  words  were  used. 

[The  Lord  Chancellor :  No ;  they  might  have  beeo 
wholly  unqualified,  but  they  are  not ;  the  transfer  is  not 
declared  to  be  absolutely  void,  but  void  as  against  the 
assignees.]  t 

There  was  this  reason  for  those  words ;  not  to  make  the 
transfer  void  as  to  the  debtor  who  made  it,  but  to  make  it 
void  as  to  the  creditors  whom  it  might  injure.  The  clause 
relates  to  spontaneous  acts  of  the  debtor,  not  to  those 
which  are  forced  from  him  by  importunity  and  pressure; 
this  was  a  spontaneous  act.  In  the  former  case  the  legis- 
lature says  that  such  transfers  of  property  shall  not  only 
have  no  operation,  but  that  they  shall  be  deemed  fraudulent 
and  void.  They  are  void  ab  initio ^  and  the  property  is 
still  deemed  part  of  the  assets. 

[Lord  Chelmsford:  Do  you  mean  void  from  the  time  of 
its  being  done  as  against  a  possible  assignee  ? 

Lord  Wensleydale :  So  that  no  one  can  acquire  a  title 
in  the  mean  time  ?] 

That  may  be  open  to  argument.  It  is  at  all  times  de- 
feasible. It  is  conditionally  void  when  the  title  of  the 
assignee  accrues ;  it  is  void  from  the  beginning,  though 
there  are  cases  which  assume  that  there  may  be  a  good 
title  created  in  the  meantime. 

[The  Lord  Chancellor :  In  the  first  count  it  is  stated 
that  the  Plaintiff  was  wrongfully  deprived  of  these  goods. 
How  do  you  support  that  ?] 

In  this  v\ay  ;  the  object  of  the  statute  is  to  secure  the 
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property  for  the  estate ;  the  favoured  creditor  cannot  setup  i860, 
any  right  to  that  property  under  a  license  or  assignment  Yodno 
from  the  insolvent,  ^for  the  statute  declares  such  assign-  Biluter 
ment  fraudulent,  and  void  as  against  the  assignees.  It  is 
to  be  treated  as  if  it  had  never  taken  place,  and  farther, 
as  a  fraudulent  preference,  so  that  the  creditor  shall  not 
be  permitted  to  justify  under  the  assent  of  the  debtor. 
flint  not  having  the  power  to  consent  to  transfer  the 
goods,  it  is  properly  alleged  that  he  was  VrongfuUy  de- 
prived of  them.  Here  the  goods  have  been  sold ;  they 
have  therefore  been  converted,  and  a  demand  is  not  neces- 
sary. The  refusal  to  deliver  them  would  not  have  been 
a  conversion,  for  the  Defendant  had  not  got  them ;  the  sale 
was  not  wrongful  as  to  the  assignees,  for  they  were  not 
then  in  existence,  but  it  was  so  as  to  the  debtor  who,  by 
law,  had  no  power  to  assent  to  it.  The  creditor,  there- 
fore, could  not  justify  under  the  unwarranted  and  volun- 
tary act  of  the  insolvent 

[Lord  Wendeydale:  The  pleadings  do  not  show  that  it 
was  voluntary.] 

Yes,  that  very  word  is  used  in  the  replication. 

The  cases  referred  to  have  little  bearing  on  the  subject. 
The  intermediate  sales  may  be  good,  though  the  original 
transaction  may  be  void ;  Hoe^s  case  (/).  But  that  does 
not  enable  a  creditor  who  takes  directly  under  an  insol- 
vent to  set  up  the  authority  of  that  insolvent,  when  in  law 
he  had  none  to  give. 

[Lord  Wensleydale:  The  only  averment  here  is,  that 
there  was  a  charge  on  the  property.  The  goods  never 
came  to  the  hands  of  the  Defendant ;  they  were  in  the 
hands  of  the  sheriff.] 

That  is  equivalent  to  a  delivery  over  by  the  insolvent, 

(/)  5  Co.  Rep.  90  b. 
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quently  the  act  of  seizing  or  selling  the  goods  under  the         I860, 
authority  of  the  transfer,  whilst  yet  yalid^  cannot  be  treated        Young 
as  being  a  wrongful  conversion.     This  opinion,  if  correct,      Bii^bb. 
disposes  of  the  whole  question,  as  it  follows  that  there         "'"^. 
must  be  a  venire  de  novo.     I  think  it  right,  however,  to    BicKwwT. 
guard  against  its  being  supposed  that  in  my  opinion  no 
action  at  the  suit  of  the  assignees  would  lie  against  the 
favoured  creditor.  On  the  contrary,  I  am  strongly  disposed 
to  think  that  as  soon  as  the  assignees  avoid  the  transaction 
they  may,  by  an  action  for  money  had  and  received,  or  at 
all  events  by  a  properly  shaped  action,  make  the  favoured 
creditor  refund  any  benefit  which  he  has  wrongfully  re- 
ceived ;  and,  probably,  if  they  can  aver  and  prove  that  the 
Defendant  was  a  party  to  the  fraudulent  transaction,  know- 
ing it  to  be  such,  they  may  recover  the  full  damage  sus- 
tained by  the  estate,  though  greater  than  the  beneBt  re- 
ceived by  tlie  Defendant ;  but  for  this  purpose  the  scienter 
is  material.     It  is  not  necessary  to  decide  how  this  is ;  for, 
supposing  it  to  be  so,  still  the  present  action  would  not  lie. 
The  distinction,  as  pointed  out  by  my  Brother  Williams  in 
his  judgment  below,  is  not  merely  technical.  If  the  present 
action   lies,  an  innocent  party  receiving  a  small  benefit 
may  be  made  liable  for  the  whole  value  of  the  goods,  which, 
in  the  view  I  have  above  suggested,  is  not  the  case.     This, 
however,  I  merely  state  to  guard  against  being  supposed 
to  have  given  any  opinion  that  no  such  action  lies.     It  is 
no  part  of  the  grounds  of  my  opinion  in  the  present  case. 

I  answer  your  Lordships  question  by  saying  that,  in  my 
opinion,  there  should  be  a  venire  de  novo. 


Mr.  Baron    Channell  (after   stating  the  declaration, 
pleas  and  replication)  said : 
The  Defendant  directed  and  may   be  taken  to   have     Mr.  Baron 


assisted  the  sheriiTin  tlie  sale  of  the  goods  under  theexecu- 


CUANNULL. 
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attorney,  and  an  amount  levied  un 


YOUNO 

V. 

BlIiLITBR. 

Mr.  Baron 
Channsll. 


over  to  the  Defendant.     The  Defen< 
taken  to  have  been  bond  fide  througl 

The  facts  stated  in  the  repHcatioi 
elusion  of  law)  are  to  be  consider 
your  Lordships'  question,  to  be  corn 
answer  to  the  fourth  plea,  the  Plan 
ment  on  the  whole  record.  If  the  k 
in  themselves  afford  an  answer,  and 
evidence  to  go  to  the  jury,  under 
of  a  conversion  by  the  Defendant 
vent,  then  there  should,  I  think,  b 
reason  of  misdirection  of  the  Judg 
the  plea  of  not  guilty  left  that  quest 

The  questions  which  arise  on  tl 
first  and  fourth  pleas  are  not  identit 
tially  the  same.  They  involve,  as  i 
two  considerations:  first,  whether 
assignee  of  the  insolvent  not  affirm 
the  warrant  of  attorney  and  judgm 
as  against  him  absolutely  and  ab 
whether  supposing  the  transaction  U 
him,  there  has  been  a  conversion  b) 
goods  of  Flint.  Both  these  questioi 
struction  to  be  placed  on  the  1  & 
That  section  is  (see  ante^  683  n). 

To  hold  that  this  section  renders  t 
void  as  against  tlie  assignees,  inst€ 
the  assignees  to  avoid  the  transactio 
thus  to  put  the  transaction  on  the  fc 
in  bankruptcy  before  a  fraudulent  pi 
act  of  bankruptcy,  may  no  doubt  gi 
inconveniences  pointed  out  in  tlic  ai 
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ships'  bar.  But  the  words  of  the  statute  are  to  my  mind 
clear  and  distinct.  The  legislature  has  enacted  that  the 
transaction  shall  be  deemed,  and  it  is  by  the  Act  declared 
to  be,  void  as  against  the  assignee.  The  object  of  the 
legislature  was,  I  think,  to  protect  the  interests  of  the 
general  body  of  creditors,  and  to  prevent  any  one  creditor 
having  the  advantage,  however  innocent  or  ignorant  that 
creditor  may  be,  of  any  preference  of  him  by  the  insolvent 
If  this  construction  gives  rise  to  some  hardship  in  certain 
cases,  it  must  be  remarked  that  to  adopt  a  different  con- 
struction would  have  the  effect,  in  other  cases,  of  with- 
drawing, from  distribution  amongst  the  general  body  of 
creditors,  property  of  the  insolvent  fraudulently  parted  with 
by  him  with  a  view  to  his  petitioning  the  Court.  I  think 
there  is  no  mode  by  which  what  I  understand  to  be  the 
intention  of  the  legislature  can  be  fully  and  effectually 
carried  out,  but  by  holding  that  the  transaction  actually, 
and  ab  initio,  is  void  as  against  the  assignees.  Assuming 
this  to  be  the  correct  construction  of  the  statute,  has  there 
been  such  a  conversion  by  the  Defendant  as  will  sustain 
the  first  count  ?  I  think  that  there  has  been  such  a  con- 
version. 

By  the  act  of  the  Defendant  in  issuing  the  writ  of  exe- 
cution, goods,  which  according  to  my  view  must  be  taken 
to  have  been  the  property  of  the  insolvent,  have  been  seized 
and  turned  into  money,  and  the  Defendant  has  received  that 
money.  Considering  the  intent  with  which  the  warrant  of 
attorney  must  be  taken  to  have  been  given  by  the  insolvent, 
viz.,  to  enable  a  creditor  fraudulently  preferred  by  the  in- 
solvent by  means  of  a  judgment  to  seize  the  goods  of  the 
insolvent,  the  transaction  is,  I  think  in  substance,  the  same 
as  a  transfer  or  delivery,  on  the  moment,  of  the  goods  seized 
under  the  execution ;  and  though  the  Defendant  was  inno- 
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cent  of  any  intent  or  preference  which  the  insolvent  may 
have  had  in  his  mind,  and  only  dealt  with  the  goods  by 
the  process  of  the  law,  the  seizure  and  sale  directed  or 
caused  by  the  Defendant,  and  the  receipt  by  him  of  money 
from  the  sheriff,  all  which  acts  were  by  the  statute  1  &  2 
Fict.  c.  1 10, 8.  59y  void  as  against  the  assignees,  constituted) 
I  think,  a  tortious  conversion  by  the  Defendant  sufficient 
to  enable  the  Plaintiff  to  maintain  this  action,  and  that 
no  demand  and  refusal  were  necessary  or  could  have  been 
available. 

The  effect  of  the  statute  is,  I  think,  to  estop  the  Defendant 
when  sued  by  the  assignees,  from  saying  that  he  so  re- 
ceived the  goods  (taking  the  case  as  one  of  transfer)  under 
any  such  license  or  authority  of  the  insolvent  as  to  make 
the  Defendant's  dealing  with  the  goods  under  the  execu- 
tion an  innocent  and  not  a  tortious  dealing  with  the  pro- 
perty of  the  insolvent,  whose  interest,  for  the  benefit  of  the 
general  creditors,  the  Plaintiff  represents. 

Whether  an  enactment  so  general  as  that  under  con- 
sideration is  a  wise  or  just  enactment  is  not  for  the  Judges 
to  consider,  provided  the  effect  and  meaning  be  clear.  The 
clear  effect  of  the  enactment  is,  in  my  humble  opinion, 
what  I  have  stated. 

I  think  my  brother  Martin's  view  as  to  the  form  of 
the  action,  as  expressed  by  him  in  his  judgment  in  the 
Court  below,  is  a  correct  one  ;  viz.,  that  the  declaration 
may  be  read  thus  :  that  the  Defendant,  before  Flint  became 
an  insolvent,  converted  to  his  own  use  and  wrongfully  de- 
prived flint  of  the  use  and  possession  of  the  goods,  and 
the  Plaintiff  as  assignee  was  damaged  by  reason  thereof. 
The  Defendant  did  wrongfully  deprive  Flint  of  the  goods, 
to  the  prejudice  and  damage  of  the  Plaintiff  as  assignee,  if 
the  effect  of  the  statute  is  to  render  the  transfer  void  ab 
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initio  as  against  an  assignee  when  appointed.  When  the 
assignee  sues^  the  effect  of  the  statute  is  to  estop  the  De- 
fendant who  has  procured  or  directed  a  sale  of  the  goods, 
from  saying  he  dealt  with  the  goods  by  such  authority  or 
Ucense  of  the  owner  as  prevented  that  dealing  from  being 
tortious  with  respect  to  the  assignee. 

This  view  conflicts  somewhat  with  an  opinion  expressed 
by  the  Courts  of  Common  Pleas  and  Exchequer  Chamber 
in  Newnham  v.  Stevenson  (m),  and  also  in  Brook  v.  Mit^ 
chell  (v).  But  I  think,  for  the  reasons  stated  by  Mr* 
Justice  Cresswellf  in  his  judgment  in  this  case  in  the  Ex- 
chequer Chamber,  and  by  the  late  Lord  Chief  Justice 
Jiervis  on  the  occasion  of  his  reading  the  judgment  of  the 
late  Mr.  Justice  Maule,  in  this  case,  that  the  two  cases 
referred  to  ought  not  to  govern  the  present.  If  considered 
in  point  with  the  present  case  and  not  distingushable  from 
it,  those  cases  ought,  in  my  humble  opinion,  to  be  over- 
ruled by  your  Lordships. 

I  answer  your  Lordships  question  by  saying,  that  in  my 
humble  opinion  judgment  upon  the  whole  record  ought  in 
point  of  law  to  be  given  for  the  Plaintiff. 

Mr.  Justice  Crompton : 

My  Lords,  the  expression  **  void  as  against  the  assignees" 
in  section  69  of  the  1  &2  Vict.  c.  110,  seems  to  me  clearly 
to  imply  that  the  transaction  is  to  be  valid  as  against  the 
insolvent  so  as  to  give  the  creditor  a  title  until  it  is  im- 
peached by  the  subsequently  appointed  assignee.  The 
transaction  is  to  be  good  except  against  the  title  to  arise  in 
the  assignee  in  the  case  of  subsequent  insolvency.  I  agree, 
however,  with  the  judgment  of  the  majority  of  the  Judges 


1860. 

YOUNO 

V, 
BiLLITEB. 

Mr.  Baron 
Channbll. 


Mr.  Justice 
Crompton. 


(tt)  13Com..Ben.Rep.285. 


(»)  0  Ding.  N.  C.  349. 


698 


CASES  IN  THE  HOUSE  OF  LORDS. 


1860. 
Young 

V. 
BlLUTBR. 


Mr.  Justice 
Cbompton. 


in  the  Exchequer  Chamber,  for  the  reasons  given  by  them, 
which  I  will  not  repeat,  that  the  assignee  has  a  right,  as 
against  the  favoured  creditor,  to  treat  the  whole  transac- 
tion as  fraudulent  and  void,  so  as  to  be  able  to  maintain 
an  action  against  such  favoured  creditor  for  the  damage 
to  the  estate  arising  from  the  fraud. 

As  to  the  nature  of  the  action,  however,  which  he  has 
a  right  to  bring  (not  altogether,  as  observed  by  my  Brother 
Williams,  a  merely  technical  question),  I  have  entertained 
great  doubt. 

It  struck  me  at  one  time  that  the  assignee  might  say, 
*'  I  treat  this  transaction  as  entirely  void.  As  far  as  re* 
gards  you,  the  favoured  creditor,  at  all  events  it  can  operate 
neither  as  a  transfer  of  the  property  nor  as  an  authority  to 
deal  with  it.  You  are  estopped  by  the  statute  from  deny- 
ing as  against  me,  that  it  remained  the  property  of  the  in- 
solvent, or  from  asserting,  as  against  me,  that  you  had  any 
valid  authority  or  license  to  deal  with  it.  Whilst  it  so  re- 
mained the  insolvent's  property,  there  was  an  actual  con- 
version by  your  selling  the  goods,  which  makes  a  demand 
useless  and  idle,  and  there  is  a  damage  to  the  estate,  that 
is,  to  me,  the  assignee,  as  alleged  in  the  declaration;  and  I, 
therefore,  prove  the  allegations  in  my  declaration  of  pro^ 
perty  in  the  insolvent — conversion  by  you,  the  Defendant, 
and  damage  to  me,  the  Plaintiff." 

The  case  of  Martin  v.  Pewtress  (tr),  cited  by  Mr.  Justice 
Cresswell,  is  in  favour  of  this  view,  as  it  would  seem  from 
the  facts,  and  from  the  report  of  Lord  Mansfield^  where 
he  says,  "  the  Plaintiffs  could  not  recover  unless  the  pro- 
perty was  in  the  bankrupt ;"  that  the  action  was  for  a 
conversion  in  the  bankrupt's  time.     It  was  urged  by  the 
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counsel  in  that  case,  and  apparently  assented  to  by  the 
Court,  particularly  by  Mr.  Justice  Yates^  that  in  such  case 
the  assignees  may  set  up  the  fraud,  though  the  bankrupt, 
the  party  to  it,  cannot. 

The  case  of  Nixon  v.  Jenkins  (z)  does  not  seem  to  me 
to  be  inconsistent  with  that  of  Martin  v.  Pewtress,  as  in 
that  case,  as  I  read  it,  the  action  was  for  a  conversion  in 
the  time  of  the  assignees.  There  was  no  sale  or  actual 
conversion,  but  the  goods  remaining  in  the  hands  of  the 
creditor,  the  Judges  thought  that,  before  making  him  a 
wrongdoer,  in  the  absence  of  an  actual  conversion,  there 
should  be  a  demand  and  refusal ;  and  they  observed  quite 
accurately,  that  the  assignees  might  affirm  or  disaflSrm  the 
contract  This  seems  to  me  quite  right,  and  quite  con- 
sistent with  the  right  of  the  assignees  to  brinij  an  action 
for  an  actual  conversion,  without  making  a  demand;  they 
showing,  by  bringing  the  action,  that  they  are  proceeding 
for  a  wrongful  act,  and  are  treating  the  transaction  as 
fraudulent  Some  of  the  later  cases  to  which  your  Lord- 
ships have  been  referred,  however,  appear  tome  to  be  strong 
authorities  against  the  right  to  maintain  trover  in  a  case  like 
the  present.  I  may  remark  in  passing,  that  in  the  last  of 
them,  Newnhan  v.  Stevenson,  the  Court  expressly  refrains 
from  deciding  whether  an  action  would  lie  for  the  fraud. 

My  difficulty  arises  from  the  peculiar  nature  of  the 
count  iu  trover  upon  a  conviersion  in  the  time  of  the  bank- 
rupt or  insolvent,  and  in  seeing  how  it  is  applicable  to  the 
present  cause  of  action,  which  I  think  exists  on  the  facts 
as  stated  in  the  bill  of  exceptions,  especially  as  against  a 
creditor  cognizant  of  the  circumstances,  and  as  to  whom 
it  must  be  taken  that  there  was  evidence  of  his  being  a 
participator  in  the  fraud.     The  count  in  trover,  on  a  con- 
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transfer,  and  that  afterwards  the  insolvent  petitioned,  and 
that  the  plaintiff  was  assignee,  and  the  estate  was  vested 
in  him,  and  was  damaged,  and,  if  necessary,  that  the  defen- 
dant was  a  party  to  the  fraud. 

In  cases  where  the  goods  were  in  the  hands  of  the  cre- 
ditors, there  can  be  no  difficulty  in  demanding  them,  and 
bringing  trover  on  a  refusal,  and  if  the  creditor  has  sold 
the  goods,  money  had  and  received  might,  perhaps,  lie, 
though  I  am  much  struck  with  the  remarks  of  Mr.  Justice 
Cresswellf  as  to  whether  money  had  and  received  is  the 
proper  form  of  action  in  such  case. 

Again,  from  what  time  does  the  Statute  of  Limitations 
run,  as  s^inst  the  action  of  the  assignees  ?  Can  it  be 
from  the  dealing  with  the  goods  in  the  insolvent's  time, 
when  it  is  clear  that  there  was  nobody  to  sue,  or  is  it  not 
to  run  from  the  time  when  tt^ie  assignee  can  sue  ?  The 
first  count  seems,  on  the  other  hand,  to  apply  only  to  a 
cause  of  action  complete  by  the  alleged  conversion  in  the 
insolvent's  time,  from  the  date  of  which  conversion  the 
Statute  of  Limitations  seems  to  commence  running. 

I  am  inclined,  therefore,  to  think  that  the  present  cause 
of  action  arises  only  by  reason  of  the  accruing  of  the  title 
of  the  assignees,  and  is  not  within  the  meaning  of  the 
first  count,  which  I  am  disposed  to  think  amounts  to  a 
statement  of  a  cause  of  action  perfect  in  the  insolvent 
whilst  he  is  insolvent,  which  passes  as  a  chose  in  action 
to  the  assignees,  and  as  to  which  the  Statute  of  Limitations 
commences  running  from  the  date  of  the  alleged  conver- 
sion. This  would  show,  that  there  was  no  such  perfect 
and  complete  conversion  in  this  case  as  against  the  insol- 
vent, as  would  give  him  a  right  of  action  within  the  mean- 
ing of  the  allegation  in  the  first  count. 

In  the  question  proposed  to  us,  your  Lordships  ask  what 
3  c  2 
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judgment  is  to  be  given  on  the  whole  record.  The  parties 
not  having  adopted  Lord  WensleydaW^  suggestion,  you 
are  called  upon  to  decide  the  question  in  the  first  instance 
on  the  bill  of  exceptions,  and  if  the  count  on  a  conversion 
in  the  insolvent's  time  is  not  applicable,  there  ought  to  be 
a  venire  de  novOf  and  your  Lordships  could  of  course  giye 
no  judgment  on  the  rest  of  the  record,  as  no  judgment 
could  be  given  mitil  it  was  known  how  the  issues  are  found 
on  a  subsequent  trial.  In  such  case  it  is  possible  that  the 
ends  of  justice  might  be  answered  by  an  amendment, 
which  it  might  be  competent  for  the  Court  below  to  make 
on  proper  terms. 

I  incline  to  think  that  judgment  should  be  given  on  the 
bill  of  exceptions  for  a  venire  de  novo. 

Mr.  Justice  Williams : 

I  am  of  opinion  that,  upon  the  whole  record  in  this  case, 
there  ought  to  be  a  venire  de  novOj  because  I  think  the 
Judge's  direction  at  the  trial  was  erroneous,  inasmuch  as  he 
told  the  jurors  there  was  evidence  for  their  consideration, 
on  which  they  might  find  their  verdict  for  the  Plaintiff  on 
the  issue  raised  on  the  plea  of  not  guilty  to  the  first  count 
of  the  declaration. 

It  has  not,  I  think,  been  sufficiently  borne  in  mind,  in 

the  discussion  of  this  case,  what  that  first  count  is.    It 

lays  the  possession  of  the  goods  in  the  insolvent,  and  the 

conversion  before  the  insolvency!     It  is  not,  therefore, 

founded  on  any  right  of  action  which  has  accrued  to  the 

assignees,  except  by  reason  of  their  being  entitled  to  the 

estate  of  the  insolvent.     If  the  right  of  action  alleged  in 

the  first  count  ever  existed  at  all,  it  existed  at  the  time  of 

the  insolvency,  and  passed,  together  with  the  other  choses 

in  action  of  the  insolvent,  to  his  assignees,  the  Plaintifis, 
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as  part  of  his  estate  for  the  benefit  of  his  creditors ;  and 
the  only  question  is,  whether  such  a  right  of  action  ever 
existed  in  the  insolvent.  I  am  of  opinion  that  it  never  did, 
for  the  reasons  I  have  already  expressed  in  the  Court 
below.  The  arguments  at  the  bar  of  this  House  have  not 
induced  me  to  take  at  all  a  different  view  of  the  case,  and 
I  therefore  think,  I  may  not  improperly  refer  your  Lord- 
ships to  that  report,  rather  than  occupy  your  time  in  re- 
peating my  reasons  here. 
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Mr.  Justice  Wightman  : 

The  Defendant  in  error,  as  assignee  of  Benjamin  Flinty 
an  insolvent,  sued  the  Plaintiff  in  error,  and  in  his  decla- 
ration complained  that  the  Plaintiff  in  error  before  i^//nf 
became  insolvent,  converted  to  his  own  use,  or  wrongfully 
deprived  the  said  Benjamin  Flint  of  the  use  and  posses- 
sion of  his  goods.  The  Plaintiff  in  error  pleaded  not 
guilty,  and  the  point  to  be  considered  is  in  effect  raised  by 
that  plea;  the  question  being  whether  there  was  any 
evidence  in  the  case  of  a  wrongful  conversion.  [His 
Lordship  stated  the  facts  of  the  case.] 

Upon  this  state  of  facts  and  dates,  I  do  not  see  how 
the  action  can  be  sustained  in  its  present  form.  The 
Defendant  in  Error  founds  his  claim  upon  section  69  of  the 
1  &  2  Vict.  Clio  [reads  the  section].  At  the  time  the 
warrant  of  attorney  was  given,  it  was  not  fraudulent  or  void 
as  against  anybody,  certainly  not  against  Flinty  the  insol- 
vent, nor  was  it  until  after  judgment  had  been  entered  up 
and  execution  issued,  and  the  goods  of  the  judgment 
debtor  taken  and  sold  by  the  sheriff,  that  it  became  void 
as  against  the  assignee  of  the  insolvent  By  the  express 
terms  of  the  Act,  it  is  only  void  "  as  against  the  assignee," 
and  as  he  has  no  title  by  relation  farther  back  than  the  vest- 
ing order,  I  do  not  understand  how  he  can  recover  in  an 
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action  for  converting  to  his  own  use,  or  wrongfully  de- 
priving Flint  of  the  use  and  possession  of  his  goods,  the 
whole  transaction  being  good  as  against  JFUnt  himself. 
I  feel  in  this  case  all  the  difficulties  that  were  suggested 
by  Lord  Wendeydale  in  the  judgment  which  was  delivered 
by  the  late  Mr.  Justice  Crawder,  and  in  which  judgment 
I  entirely  concur.  It  may  be  that  the  assignee  might  be 
entitled  to  succeed  in  a  special  action  upon  the  case,  or 
after  a  demand  and  refusal,  but  not  in  such  an  action  as 
the  present,  in  which  the  assignee  proceeds  as  for  a  wrong 
done  to  the  insolvent  The  case  of  Brook  v.  Mitchell (y)y 
is  a  very  strong,  and  as  it  appears  to  me,  direct  authority, 
to  show  that  the  present  form  of  action  is  not  adapted  to 
the  case  of  the  assignee,  and  that  he  is  not  entitled  to 
recover.  Upon  the  whole,  then,  I  am  of  opinion  that  the 
action  in  its  present  form  is  not  maintainable,  and  that 
there  should  be  a  venire  de  novo* 


Lord 

Chief  Baron 

Pollock. 


Lord  Chief  Baron  Pollock : 

I  entirely  agree  with  the  judgment  pronounced  in  this 
case  by  Mr.  Baron  3/artin  in  the  Court  of  Exchequer 
Chamber,  a  copy  of  which  is  before  your  Lordships.  The 
language  of  the  statute  is  clear  and  explicit,  that  such  a 
transaction  ^'  shall  be  deemed  fraudulent  and  void,"'  and 
it  is  thereby  declared  to  be  so  *^  as  against  the  assignee.** 

This  is  an  inconvenient  mode  of  legislation  (which 
unhappily  occurs  too  often  in  modem  times),  by  which  a 
thing  is  declared  to  be  and  is  to  be  deemed  to  be  what  it 
was  not  and  is  not,  but  it  is  quite  plain  and  intelligible ;  and 
although  we  may  not  approve  of  such  a  mode  of  obtain- 
ing the  object  of  the  Legislature,  there  is  no  rule  of  con- 
struction which  will  enable  us  to  put  an  interpretation 
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upon  it  different  from  the  plain  meaning  of  the  words 
used. 

But  as  it  is  to  be  void,  not  absolutely^  but  as  against  the 
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assignees,  it  would  follow  (from  a  well-known  principle),         — 
that  they  are  not  bound  to  avail  themselves  of  the  statute,    chief  Baron 
but  may  treat  the  transaction  as  valid  if  it  be  thought      Pollock. 
advisable  to  do  so. 

It  seems  to  me  that  the  more  correct  and  safe  interpre- 
tation of  the  statute  is,  that  the  transaction  is  void  as 
against  the  assignees,  unless  by  some  act  they  affirm  it, 
and  not  that  it  is  voidable  only,  and  they  must  do  some 
act  to  make  it  void. 

The  consequence  of  this  would  be,  that  the  assignees 
are  entitled  to  maintain  some  action  against  the  Defendant 

But  it  is  said  they  cannot  sue  in  this  form  without  first 
making  a  demand.  If  by  that  is  meant  that  a  demand  is 
necessary,  in  order  to  declare  their  option  to  treat  it  as 
void,  I  have  always  expressed  my  view  that  such  a  demand 
is  unnecessary  for  tliat  purpose,  because  it  is  void  unless 
they  affirm  it. 

If  the  demand  is  said  to  be  necessary  in  order  to  sup- 
port the  count  in  trover,  the  answer  is  that  there  has  been 
an  actual  conversion,  and  therefore  no  demand  is  neces^ 
sary ;  and  I  concur  in  the  opinion  of  Mr.  Baron  Martin, 
that  the  declaration  may  well  be  read  so  as  to  sustain  the 
claim  of  the  Plaintiff;  and  as  your  Lordships  are  bound 
to  give  judgment  according  to  the  very  right  as  it  appears 
on  the  whole  record  before  you,  I  am  of  opinion  that  the 
Plaintiff  below  is  entitled  to  judgment 


The  Lord  Chancellor  (Lord  Campbell) : 
My  Lords,  I  agree  with  the  majority  of  the  judges  who,     August  S, 
in  answer  to  the  question  put  to  them  by  your  Lordships, 

3  c  4 
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YOUNO 

V, 

BiLUTBR. 


have  expressed  their  opinion  that  this  action  cannot  be 
maintained. 

The  only  count  in  the  declaration  relied  upon  is  in 
trover,  alleging  a  conversion  in  the  time  of  the  insolvent, 
and  supposing  that  this  conversion  was  wrongfii]  as  against 
him;  hut,  by  the  statute  on  which  the  case  o( Billiier^ 
the  Plaintiff,  rests,  the  transaction  is  only  made  void  ''  ad 
against  the  assignee  of  the  insolvent"  Not  a  single  alle- 
gation in  this  declaration  is  supported  by  the  evidence ; 
and  m  every  action  the  Plaintiff  must  succeed  secundum 
allegata  et  probata^  The  only  argument  of  the  Plaintiff  is, 
that  the  warrant  of  attorney  must  be  considered  as  if  it 
never  had  any  existence.  But  there  are  no  words  in  tbe 
statute  to  work  such  an  annihilation.  The  warrant  of 
attorney  existed,  and  was  valid  as  to  the  insolvent  when 
the  conversion  took  place,  and  the  alleged  cause  of  action 
accrued. 

But  I  by  no  means  say  that  the  assignee  is  without 
remedy ;  on  the  contrary,  I  am  inclined  to  think  thai,  by 
a  declaration,  properly  framed,  he  might  recover  for  the 
benefit  of  the  creditors,  the  warrant  of  attorney  being  made 
void  "  as  against  the  assignee." 

A  venire  de  novo  must  be  awarded,  as  the  judges  have 
suggested,  unless  some  arrangement  may  be  made  between 
the  parties,  to  avoid  the  necessity  of  a  new  trial,  which  can 
have  no  object  except  with  a  view  to  costs. 


Lord  Cranworth : 

It  is  not  my  intention  to  trouble  your  Lordships  with 
more  than  a  single  observation,  because  I  tliink  the  mere 
statement  of  the  cause  of  action,  on  which  alone  there  has 
been  a  verdict  found  for  the  Plaintiff,  is  sufficient  to  show 
that  the  action  cannot  be  sustained.  The  declaration  is, 
that  the  defendant  wrongfully  deprived  the  insolvent  of 
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the  use  and  possession  of  certain  goods.  Now,  the  only  I860, 
way*  in  which  the  Defendant  deprived  the  insolvent  of  the  Youno 
use  and  possession  of  the  goods  is,  that  the  insolvent  de-  Bilutrr. 
livered  them  over  to  him,  and,  therefore,  the  insolvent  had 
no  right  to  complain  of  the  conversion.  It  appears  to  me 
that  that  really  exhausts  the  whole  subject.  I  may  add 
that,  perhaps,  I  should  have  thought  it  necessary  to  go 
fully  into  the  case,  were  it  not  that  I  think  that  the  whole 
▼lew  of  the  subject  has  been  presented  so  clearly  and  forci- 
bly in  the  judgment  read  by  Mr.  Justice  Crowder  in  the 
Court  of  Exchequer  Chamber  (z),  which  is  known  to 
have  been  the  judgment  of  my  noble  and  learned  friend  (a) 
opposite,  while  he  was  a  member  of  the  Court  of  Ex- 
chequer, that  it  would  be  useless  to  detain  your  Lordships 
merely  by  putting  in  other  language  that  which  is  so  well 
stated  there. 

Lord  Wensleydale: 

A  venire  de  novo  must  be  awarded.  I  am  quite  satisfied 
that  the  judgment  of  the  Court  of  Exchequer  Chamber 
ought  to  be  reversed.  1  have  considered  this  subject  a 
great  deal,  having  heard  it  argued  in  the  Court  of  Ex- 
chequer Chamber  five  years  ago,  when  I  was  a  member  of 
that  Court.  The  judgment  which  was  read  by  Mr.  Justice 
CrotodeTy  and  which  I  prepared,  expressed  my  sentiments, 
which  had  been  adopted  after  a  full  and  careful  considera- 
tion of  the  subject.  On  reconsidering  the  question,  as  I 
have  done  in  the  course  of  tliis  argument,  I  do  not  think 
there  is  a  single  word  that  I  could  alter  in  that  judgment. 
I  am  satisfied  as  to  both  parts  of  it ;  that  the  warrant  of 
attorney  was  merely  voidable,  and  that  what  was  done 
under  it  could  not  be  made  the  subject  of  this  action.     I 

{z)  6  £U.  &  Bl.  3.  (a)  Lord  Wensleydale. 
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YouNo       ther  my  noble  and  learned  friend  on  the  woolsack  is  ^ht 

BiLLiTBE.     ^  saying  that  there  could  be  any  form  of  action  in  this 

case  upon  which  the  assignees  could  have  redress,  as  no 

injury  was  done  to  them,  and  their  remedy  was  to  take  the 

goods;  supposing  the  warrant  of  attorney  to  be  void. 

Lord  Chelmsfard: 

This  case  has  been  so  iully  considered  in  all  its  bearings 
in  the  Court  below,  and  by  the  learned  judges  who  have 
assisted  your  Lordships,  that  I  feel  it  necessary  to  state, 
only  in  a  few  words,  the  conclusion  to  which  I  have  been 
led  by  a  consideration  of  the  various  arguments  urged  in 
support  of  the  different  opinions  which  have  been  ex- 
pressed. 

The  whole  question  resolves  itself  into  a  technical  diflB- 
culty  arising  out  of  the  form  of  action  in  the  first  count  of 
the  declaration.  That  count  charges  the  Defendant  with 
converting  to  his  own  use,  or  wrongfully  depriving  Flinty 
the  insolvent,  of  the  use  and  possession  of  certain  goods 
which  it  describes.  I  do  not  think  tbat  it  is  possible  to 
read  this  count  in  the  manner  suggested  by  Mr.  Baron 
Martin  in  the  Court  below  {h\  viz. :  **  That  the  Defendant, 
before  Flint  became  an  insolvent,  converted  to  his  own  use, 
and  wrongfully  deprived  Flint  of  the  use  and  possession  of 
the  goods  seized ;  and  that  the  Plaintiff,  as  assignee,  was 
damaged  by  reason  thereof,"  because  this  would  not  only 
be  contrary  to  the  obvious  intention  of  the  count,  but  to 
the  case  proposed  to  be  made  by  the  Plaintiff,  which  is 
not  founded  upon  any  wrong  done  to  the  insolvent,  but 
upon  the  avoidance,  by  force  of  the  statute,  of  the  trans- 
action as  to  the  Plaintiff,  as  assignee.     The  Plaintiff  can, 

(h)  6  EL  &  Bl.  20. 
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therefore,  only  be  entitled  to  recover  under  the  count,  as  J^- 
framed,  by  construing  the  words  of  the  6t9h  section  of  the  Youwo 
1  &  2  Vict  c.  110,  **  fraudulent  and  void  as  against  the  Biluteb. 
assignees,"  as  if  they  were  "fraudulent  and  void"  abso- 
lutely. But  we  must  suppose  that  the  qualifying  words 
were  intended  to  have  some  meaning ;  and  no  other  can 
reasonably  be  assigned  to  them  than  that,  as  to  all  other 
persons  but  the  assignees,  the  transactions  mentioned  in 
this  section  are  good  and  valid.  The  consequence  of  this 
is,  that  no  right  existed  in  the  insolvent,  or  in  any  one  else, 
to  impeach  ihe  transaction  until  the  vesting  order  of  the 
Insolvent  Court ;  and  that  no  right  of  action  passed  to  the 
assignee  as  part  of  the  insolvent's  estate.  On  the  appoint- 
ment of  the  Plaintiff  as  assignee,  a  right  immediately  arose, 
by  force  of  the  statute,  but  only  available  from  that  mo- 
ment, and  having  no  relation  back  to  the  time  when  the 
transaction  took  place.  If  a  question  arose  upon  the 
Statute  of  Limitations,  could  it  fairly  be  doubted  that  the 
time  would  begin  to  run  from  the  appointment  of  the 
assignee,  and  not  from  the  period  of  the  supposed  con- 
version of  the  goods  of  the  insolvent  ? 

Upon  the  short  ground,  therefore,  that  the  first  count 
charges  a  conversion  complete  in  the  time  of  the  insolvent, 
and  that  the  assignee  has  placed  his  right  of  action  upon 
this  conversion  alone,  I  think  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  is  wrong,  and  that  it  ought 
to  be  reversed. 

Lord  Brougham  entirely  concurred. 

Lord  WemleydaU :  There  will  be  a  venire  de  novo. 

Mr.  Harcourt :  With  reference  to  that  point,  I  should 
wish  to  ask  your  Lordships,  whether  it  is  competent  to 
me  now  to  abandon  my  bill  of  exceptions  and  the  plea  of 
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Lord  Chelmsford:  We  are  all  of  us  anxious  that  it 
should  he  done  if  possible,  but  I  am  afraid  that  it  cannot 
be  done. 

The  Lord  Chancellor :  It  must  be  understood  that  the 
judgment  of  the  House  will  be  for  a  venire  de  novo,  unless 
you  can  come  to  some  arrangement,  which  I  should  think 
would  be  quite  practicable. 

Mr.  Bovill:  I  should  think  that  will  be  the  result 
Indeed  the  case  almost  necessarily  resolves  itself  into  that. 

Lord  Brougham:  In  the  meantime  it  is  a  simple  re- 
versal 

The  Lord  Chancellor :  A  venire  de  novo  nisi. 

liord  Wensleydale :  What  I  recommended  in  the  court 
below  was,  that  "  the  judgment  should  be  reversed  and  a 
venire  de  novo  awarded,  unless  the  parties  would  agree  to 
strike  out  the  plea  of  'not  guilty'  to  the  first  count,"  on 
such  terms  as  might  be  arranged,  "  and  then  the  judgment 
should  be  reversed  and  given  for  the  Defendant  on  the 
special  pleading,  non  obstante  veredicto" 


I860. 

YOUNO 

V. 

BlLUTEB. 


Judgment  reversed.     Venire  de  novo  awarded. 

Lords'  Journals,  3  August  1860. 
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Joint  Stock 


Objo^/nai  James  Simpson     -----    AppelkmL 

tohechw^god  iTie    DIRECTORS    of    the    WestminstbrI 

Mqfori^.  Palace  Hotel  Company   and  Sir  C.  I  BespondenU. 

^  Wood J 

August  o,  7.  ipjj^  funds  of  a  joint  stock  company  established  for  the  purposes  of 
one  undertaking  cannot  be  applied  to  another,  and  the  attempt » 
to  apply  them,  though  sanctioned  by  all  the  directorsy  and  by  s 
large  majority  of  the  shareholders,  b  illegaL  But  where  a  com- 
pany was  established  ''for  the  erection,  furmshing,  and  msm- 
tenance  of  an  hotel,  the  carrying  on  the  usual  business  of  an  boitl 
and  tarem  therein,  and  the  doing  all  such  things  as  are  inci- 
dental or  otherwise  conducive  to  the  attiunment  of  the  abofe  ob- 
jects ;*'  and  the  directors,  while  the  hotel  was  in  the  course  of 
being  built,  agreed  to  let  off,  for  a  stipulated  period  of  short  dun* 
tion,  a  large  portion  of  it  to  the  head  of  a  GoTemment  department 
for  the  business  of  his  office,  and  eyidence  was  given  that  sodi 
a  letting  was  calculated  to  be  productive  of  advantage  to  the  com- 
pany in  its  intended  business,  and  that  a  majority  of  shareholden 
had  sanctioned  the  act,  it  was 

Held,  that  the  arrangement  was  valid  within  the  words  of  tb« 
clause,  *'  all  such  things  as  are  incidental  or  otherwise  condacire 
to  the  attainment "  of  the  objects  for  which  the  Company  was 
established. 

The  Lords  Justices  were  divided  in  opinion  as  to  the  propriety  of 
the  Viee-Chancdlof'B  decree,  and  so  no  costs  were  given  in  this 
House. 


In  June  1857,  a  company  was  formed  under  the  pro- 
visions of  the  "  Joint  Stock  Companies  Act,  1856,**  to 
erect  and  maintain  a  great  hotel  for  purposes  set  forth 
in  a  prospectus.  So  far  as  they  are  material  to  be  con- 
sidered in  this  case,  they  are  the  following :  The  third 
article  of  memorandum  of  association  declared  that,  *'  the 
objects  for  which  the  company  is  established  are  the  pur- 
chase of  leasehold  lands  in  the  city  of  Westminster,  the 
erection,  furnishing,  and  maintenance  of  an  hotel  thereon, 
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the  carrying  on  the  usual  business  of  an  hotel  and  tavern         I860, 
therein^  and  the  doing  all  such  things  as  are  incidental  or      Simpson 
otherwise    conducive    to  the    attainment  of   the  above  Wbstminstkr 
objects."  Palacb 

The  32d  article  contained,  among  others,  these  terms  ;  Company. 
'*  The  directors  shall,  subject  to  the  powers  of  the  general 
meetings,  have  the  entire  management  of  the  company, 
and  they  shall  have  power  to  enter  into,  alter,  or  rescind 
contracts  in  such  manner  as  they  shall  think  fit  And 
also  to  incur  debts  in  the  ordinary  course  of  business,  and 
to  issue  bills  of  exchange  and  promissory  notes,  and  also 
to  advance  upon  security  any  money  which  may  be  in  their 
hands  and  not  immediately  required  for  the  purposes  of 
the  company,  and  generally  to  do  all  acts,  matters^  and 
things  which  are  necessary  for  carrying  on  the  business  of 
the  company/' 

There  was  a  plan  of  the  building  issued,  and  attached 
to  it  was  the  following  explanatory  note :  '*  There  are, 
therefore,  257  rooms  for  the  occupation  of  visitors,  inde- 
pendently of  the  coffee  rooms  (one  for  ladies),  arbitration 
rooms,  the  library,  billiard  and  smoking  rooms,  and  the 
suite  intended  to  be  set  apart  for  a  proposed  engineers' 
club.  The  grand  total,  including  the  offices,  being  415 
rooms." 

The  Appellant  became  a  holder  of  50  shares  in  this 
company. 

In  the  early  part  of  1860,  when  the  building  was  nearly 
completed,  an  oflTer  was  made  on  behalf  of  Sir  C  Wood, 
then  Secretary  of  State  for  India,  to  take  on  lease  a  part 
of  the  hotel.  For  this  purpose  the  proposals  stated  (Art 
6),  **  The  building  is  to  be  adapted  to  the  uses  of  the  Sec- 
retary of  State  for  India  agreeably  to  the  plans  of  Mr. 
Wyatt:'— Art  10  :  "The  Secretary  of  State  to  take  for 
three  years  certain,  with  the  option  on  his  part  only  of 
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treated  as  a  hearing  on  a  motion  for  a  decree,  and  Vice         ^860. 

Chancellor  Wood  made  an  order  dismissing  the  bill.     On       Simpson 

appeal  to  the  Lords  Justices,  Lord  Justice  Knight  Bruce  Wbstm'instbb 

was  of  opinion  that  it  should  be  affirmed.     Lord  Justice       Palace 
rwi  111  ...  ,  .  Hotel 

lurner  thought  that  an  injunction  ought  to  issue.  Company. 

The  order,  therefore,  stood  affirmed. 

The  appeal  was  then  brought. 

Mr.  Giffard  and  Mr.  Jessel^  for  the  Appellant : 
The  object  of  this  agreement  is  entirely  different  from 
that  of  carrying  on  the  business  of  a  hotel  keeper,  which 
was  the  object  for  which  the  company  was  instituted. 
The  agreement  cannot,  therefore  be  sustained,  Natusch  v. 
Irving  (a),  Const  v.  Harris  (b),  Coleman  v.  The  Eastern 
Counties  Railway  Company  {c).  Occupation  of  rooms  for 
the  purposes  of  the  public  business  of  the  Government  is 
not  occupation  for  the  business  of  an  hotel,  more  especially 
when  the  occupants  do  not  take  their  meals  there,  nor  sleep 
there.  This  letting,  therefore,  does  not  fall  within  any  of 
the  words  defining  the  power  of  the  directors,  and  conse- 
quently is  not  an  act  which  can  by  law  be  confirmed  and 
rendered  valid  even  by  the  vote  of  a  general  meeting. 

Mr.  Rolt  and  Mr.  Cotton^  for  the  Directors : 
This  sort  of  occupation  is  certainly  within  the  meaning 
of  the  purposes  of  an  hotel.  In  many  hotels  rooms  are 
let  from  day  to  day  for  pubHc  meetings,  and  for  arbitra- 
ticm  meetings,  and  for  other  purposes  to  which  eating  and 
drinking  are  only  incidental  accessaries.  Besides,  one  of 
the  articles  of  association  expressly  mentions  rooms  to  be 

(a)  Gow  on  Partnership,  2d  613.  See  also  The  Shrewsbury 
Edit.  8, 126,  257,  and  Append.  Railway  Company  v.  The  North 
404.  Western  Railway  Compavy^  6  H. 

{h)  Turn.  &  Russ.  496.  L.  Cas.  113. 

(c)  10  Beav.  1  ;  4  Railw.  Cas. 
VOL.  VIII.  3  D 
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for  the  Appellant ;  and  I  bow  to  the  authority  of  Natusch        1^« 
V.  Irving  J  and  the  other  decisions  to  which  he  referred.       Simpsoh 
The  fonds  of  a  joint  stock  company  established  for  one  WESTMitrsTBR 
undertaking  cannot  be  applied  to  another.     If  an  attempt       Palacb 
to  do  so  is  made,  this  act  is  ultra  vires,  and  although  sane-     Comfaxt. 
tioned  by  all  the  directors  and  by  a  large  majority  of  the 
Bhareholders,  any  single  shareholder  has  a  righ^to  resist  it, 
and  a  court  of  equity  will  interpose  on  his  behalf  by  in- 
junction«     A  railway  company  cannot  apply  its  funds  to 
make  a  line  of  railway  different  from  that  described  in  the 
Act  by  which  the  company  was  constituted ;  a  company 
established  for   granting  fire  and  life  insurances  cannot 
engage  in  marine  insurances;  a  company  established  to 
make  a  railway,  and  exercise  the  trade  of  carriers  upon  the 
line  from  one  town  in  England  to  another,  cannot  add  to 
it  the  trade  of  a  steam  packet  company ;  and  no  company 
can  ever  abandon  the  business  for  which  it  was  estab- 
lished, and  undertake  another. 

Nevertheless,  I  cannot  say  that  Vice-Chancellor  Page 
Wood  and  Lord  Justice  Knight  Bruce  were  wrong  in  hold- 
ing tliat  this  agreement  between  the  Westminster  Hotel 
Company  and  the  Secretary  of  State  for  India  is  not  ultra 
vires ;  for  I  think  that  under  this  agreement  the  directors 
do  not  abandon  the  undertaking  for  which  the  company 
was  established,  and  they  cannot  be  said  to  engage  in  any 
new  undertaking. 

I  agree  that  the  case  depends  upon  the  fair  construction 
of  the  third  article  of  the  Memorandum  of  Association. 
There  is  a  difficulty  in  saying,  that  the  letting  of  so  large 
a  portion  of  the  hotel  to  the  Indian  Board  for  so  long  a 
time  is  *^  carrying  on  the  usual  business  of  an  hotel  or 
tavern  therein  /'  but  I  conceive  that  it  is  (in  the  words  of 
the  third  article)  doing  a  thing  "  otherwise  conducive  to 
the  attainment  of  the  described  objects  of  the  under- 
taking."    An  hotel,  to  be  used  as  such,  still  remains  in 

3  d2 
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1860.        the  hands  of  the  Company.     This  hotel   is   larger  than 

Simpson       any  other  hotel  in  England,  and  in  this  portion  of  the 

"Wkbtminster  huilding  the  usual  business  of  an  hotel  and  tavern  is  to  be 

Palacb       carried  on.     Mr.  JEllis^  the  experienced  hotel  keeper,  who 

HOTBL  ,      ,  ,.,....  , 

Company.  ^^  ^  carry  it  on,  swears  that,  in  his  opinion,  it  can  be  more 
advantageously  carried  on  in  this  manner,  than  if  the 
whole  building  were  from  the  first  put  under  his  manage- 
ment as  master  of  the  establishment  I  rely  much  upon 
the  consideration  that  the  arrangement  is  temporary  and 
preliminary,  and  conducive  to  the  ultimate  object  of  the 
whole  building  being  devoted  to  the  proper  business  of  the 
hotel.  From  the  large  rent  immediately  to  be  received  by 
the  company  for  the  occupation  of  the  169  rooms  by  the 
India  Board ;  from  the  monopoly  to  be  enjoyed  by  the 
company  in  supplying  so  many  persons  with  refreshments; 
and  from  the  fashionable  reputation  to  be  conferred  upon 
the  hotel  by  this  association,  the  opinion  expressed  by  the 
majority  of  the  shareholders,  that  the  arrangement  is  bene- 
ficial to  them,  is  likely  to  be  verified.  This  anticipation 
would  not  be  sufficient,  if  the  original  undertaking  had 
been  abandoned,  or  if  there  was  any  extension  of  the 
original  undertaking ;  but  as  there  is  neither  abandonment 
nor  extension  of  the  original  undertaking,  and  the  arrange- 
ment may  assist,  instead  of  obstructing  the  prosecution  of 
the  original  undertaking,  I  must  advise  your  Lordships  to 
affirm  the  decree  appealed  against 

Should  your  Lordships  concur  in  this  opinion,  I  would 
farther  advise  that  the  appeal  be  dismissed  without  costs; 
for  the  Appellant,  like  the  Eespondents,  appears  to  have 
acted  with  perfect  good  faith ;  and  considering  the  division 
of  opinion  in  the  first  Court  of  Appeal  to  which  he  resorted, 
he  was  fully  justified  in  bringing  the  question  to  be  deter- 
by  your  Lordships. 
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Lord  Cranworth :  1800. 

I  concur  in  the  result  at  which  my  noble  and  learned  Simpson 
friend  has  arrived,  though  I  must  own,  not  without  having  Westminster 
experienced  very  considerable  doubt  during  the  progress  of  ^i^ace 
the  argument  I  do  not  think  that  it  would  have  been  Comfant* 
open  to  the  majority  of  the  shareholders^  or  to  all  the 
shareholders  except  one,  to  apply  the  funds  of  the  com- 
pany to  anything  that  was  not,  in  a  legitimate  sense,  part 
of  the  business  of  carrying  on  an  hotel ;  but  it  appears  that 
it  is  part  of  the  business  of  an  hotel,  and  a  very  common 
mode  of  carrying  on  that  business,  to  let  rooms  for  a 
long  time,  much  more  than  a  night,  or  two  or  three  nights. 
The  evidence  shows  in  one  case,  I  think  that  of  the  Colon- 
nade Hotel,  a  large  portion  of  the  hotel  was  let  to  some 
club  during  the  recess,  while  the  club  house  was  under 
repair.  Now  it  appears  to  me,  that  what  has  been 
done  in  this  instance  is  but  an  application  of  the  same 
principle ;  it  is  no  doubt  to  a  very  much  larger  extent,  but 
this  hotel  itself  is  so  gigantic  in  comparison  with  anything 
that  we  have  hitherto  known  in  this  country,  that  I  think 
the  difference  is  not  more  than  a  difference  of  degree* 
Therefore,  though  not  without  having  experienced  some 
doubt  upon  the  subject,  I  entirely  concur  in  the  result  at 
which  my  noble  and  learned  friend  has  arrived. 

Lord  Chelmsford: 

I  have  also  entertained  considerable  doubt  during  the 
course  of  the  argument,  but  I  am  very  glad  that  my  noble 
and  learned  friends  have  come  to  the  conclusion  at  which 
they  have  arrived,  because  I  am  satisfied  that  this  arrange- 
ment will  be  highly  beneficial  to  the  shareholders,  and 
will  aid  rather  than  obstruct  the  objects  of  the  under* 
taking,  while  it  appears  to  me  quite  clear  that  it  does  not 

3  Dd 
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Thomas  J.  Saunders        -        -        -    Appellant.  I86I. 

Bridget  Evans  and  Others      -        -    Respondents.        Pwoerof 

If  there  is  ao  original  power  of  appointment^  and  then  an  execuUon  j^cdw^^'wiU 

of  that  power,  reserving  a  power  only  to  PCToke,  followed  hy  a  

levocation,  the  original  power  remains  unaffected.    And  if  in  the    Feb.  18^  19. 

first  instrument,  executing  the  original  power,  there  is  reserred  a 

power  of  reyocation  and  of  new  appointment,  such  instrument 

does  not  constitute  a  new  settlement  destructiye  of  the  first,  nor 

is  the  original  power  thereby  exhausted  and  at  an  end,  but,  upon 

the  reyocation  of  such  instrument,  exists  in  full  force. 

If  there  is  a  power  of  appointment  to  be  exercised  by  deed  or  will, 
and  the  first  instrument  executing  the  power  is  a  deed  which  con- 
tains  the  reservation  of  a  power  to  revoke  and  to  appoint  anew 
by  deed,  and  then  there  is  a  simple  revocation  of  this  instrument, 
the  original  power,  on  such  revocation,  being  in  fiill  force,  there 
may  be  a  valid  execution  of  it  by  will  as  well  as  by  deed. 

In  1794,  an  estate  in  land  was  made  the  subject  of  a  settlement,  under 
which  two  persons  then  aboat  to  be  married  were  to  have  life  inte- 
rests, remainder  to  the  use  of  such  person  for  such  estate,  &c.  as 
A^  the  intended  wife,  by  any  deed,  with  or  without  power  of  re- 
yocation, attested  by  two  or  more  witnesses,  or  by  will  attested  by 
three  witnesses,  should  from  time  to  time,  and  as  often  as  she 
should  think  fit,  appoint.  In  1830,  A.  by  deed  exercised  this 
power,  and  the  deed  contained  a  power,  by  deed,  to  revoke  and  to 
make  a  new  appointment.  In  1883,  a  deed  revoking  that  of  1830, 
and  newly  appointing,  and  also  reserving  power,  by  deed,  to  revoke 
and  newly  appoint,  was  executed.  This  course  was  exactly  repeated 
in  1835  by  a  deed  of  that  date.  In  1836,  A,  executed  another  deed, 
simply  revoking  that  of  1835.  In  1848,  by  a  will  reciting  the 
power  of  1704,  A.  declared  the  uses  of  the  estate : 

Held,  that  the  deed  of  1830  had  not  exhausted  the  power  of  1794, 
and  substituted  a  new  power  for  it,  to  be  executed  only  by  deed  ; 
and  that  cooseqaently  on  the  revocation,  in  1836,  of  the  last  pre- 
ceding deed,  the  power  of  1794  was  capable  of  being  exercised  by 
^.either  by  deed  or  wilL 

This  was  a  special  case  prepared  under  the  13  &  14 
Vict.  c.  35^  s.  1,  for  the  consideration  of  the  Court  of 
Chancery.    The  question  was,  whether  the  donee  of  a 
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thereby  reserve  to  herself  full  power  and  authority  at  any 
time  or  times  thereafter,  by  any  deed  or  deeds,  to  be 
sealed  and  delivered  by  her  in  the  presence^  &c.yto  alter, 
vary,  revoke,  determine  and  make  void,  either  in  part  or 
in  the  whole,  the  direction  and  appointment  therein- 
before made  by  her,  and  all  or  any  of  the  uses,  &c.,  and 
by  the  same  or  any  other  deed  or  deeds  to  be  sealed, 
&c.,  to  make  any  other  direction  or  appointment  which 
might  have  been  made  under  and  by  virtue  or  means  of 
the  power  of  appointment  reserved  to  her  as  therein  afore- 
said, of  and  concerning  so  much  and  such  part  of  the 
messuages,  &c.  to  which  such  revocation  should  extend." 

By  another  deed  executed  in  1833,  reciting  that  of  1794 
and  that  of  1830,  Anne  Evans  revoked  the  deed  of  1830, 
appointed  new  uses,  and,  as  before,  reserved  to  herself  full 
power  and  authority  *'  by  any  deed  or  deeds  to  vary  and 
revoke"  this  deed,  and  by  any  new  deed  to  make  any  other 
direction  or  appointment 

By  another  deed  executed  in  1835,  reciting  that  of  1794 
and  that  of  1833,  Anne  Uoans  again  exercised  the  power 
of  revocation,  and  made  a  new  appointment,  and  again 
reserved  to  herself  the  power  by  any  "  deed  or  deeds 
sealed,"  &c.  to  revoke  and  to  make  and  appoint  new  uses. 

By  a  deed,  dated  26  August  1836,  reciting  the  deed  of 
1794,  and  the  three  other  deeds  of  18^0,  1833,  and  1835, 
Anne  Evans  revoked  the  last  mentioned  deed,  but  did  not 
make  any  new  appointment 

In  March  1848,  Anne  Evans  made  a  will,  duly  attested 
as  required  in  the  settlement  of  1794,  and  reciting  that 
settlement,  and  purporting  to  be  in  execution  of  the  power 
and  authority  thereby  reserved  to  her,  and  by  this  will 
directed  the  estates  to  be  sold,  and  made  other  specific 
dispositions  of  all  her  property.  She  died  in  Afay,  1848, 
and  the  estates  were  put  up  to  sale  and  bought,  but  the 


1861. 
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1833,  the   powers  reserved  in  the  deed  of    1830  were        1861. 

exercised,  and  the  two  powers  were  again  reserved ;  this     Saundbbs 

was  repeated  in  1885.    The  power  of  appointment  in  each       eyanb. 

deed  was  not  a  power  partaking  of  the  character  of  the 

settlement  of  1794,  but  was  a  new  power  created  at  the 

date  of  each  of  these  deeds,  and  has  a  new  character  and 

a  new  value  attached  to  it.     It  must  be  strictly  followed 

in  any  subsequent  deed.     In  1836,  Anne  Evans  exercised 

the  power  of  revocation  which  she  had  reserved  to  herself 

in  the  deed  of  1835,  but  she  did  not  think  fit  to  exercise 

the  other  reserved  power,  that  of  new  appointment. 

Where  a  power  of  appointment  is  exercised,  and  by  the 
deed  exercising  it  a  power  of  revocation  and  a  power  of 
new  appointment  are  reserved,  that  is  a  distinct  and  wholly 
different  thing  from  a  deed  reserving  the  power  of  revocar 
tion,  but  not  the  power  of  new  appointment. 

The  attempt  here  to  exercise  that  latter  power  by  will  is 
therefore  unwarranted  by  the  reserved  power,  and  the  will 
is  void.  So  far  as  intention  is  concerned,  that  is  to  be  col- 
lected from  these  deeds  themselves,  and  from  nothing  else, 
and  the  intention  was  to  allow  the  provisions  of  the  original 
settlement  to  take  effect  The  rule  expressio  unius  est 
exclusio  alieritis  applies  here,  and  she  must  be  understood, 
by  simply  revoking  all  that  had  been  before  done,  to  have 
intended  to  leave  matters  as  if  she  had  never  possessed 
any  power  of  appointment  If  it  had  been  intended  to 
reserve  the  power  of  appointing  "  by  will,'*  those  words 
ought  to  have  been  used,  but  they  are  not  to  be  found  in 
any  one  of  the  deeds ;  where  one  power  alone  is  expressly 
given,  the  law  will  not  imply  another  and  a  different  one. 
Sek  V.  Bond  (e)  is  in  point  As  to  that,  it  is  said  in 
Suffden  on  Powers  (/),  **  the  principle  of  the  case  was 
this;  an  instrument  exercising  a  power  must  expressly 

(c)  Prec.  in  Ch.  474.  (/)  8  Edit.  p.  374. 
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The  question  in  this  case  is  a  very  simple  one,  although  1861. 
so  much  of  argumentation  has  been  bestowed  upon  it  Saundebs 
The  only  question  is,  whether  the  testatrix,  in  March  1 848,  Evans. 
was  entitled  to  appoint  by  will  under  a  power  created  by  a 
settlement  in  1794.  I  was  rather  surprised  to  hear  the 
learned  gentlemen  who  argued  in  favour  of  the  Appellant 
deUberately  contend  that  it  was  the  intention  of  Mrs. 
Evans  to  extinguish  her  right  to  make  such  an  appointment 
by  wilL  They  said  truly  that  this  was  a  question  of  in- 
tention, and  that  her  intention  ought  to  be  regarded,  but  I 
see  no  ground  whatever  for  saying  that  she  was  afraid  of 
possessing  or  of  exercising  the  testamentary  power  vested 
in  her  and  remaining  in  her,  or  that  she  deliberately  di- 
vested herself  of  that  power,  and  guarded  herself  with 
anxiety  against  the  possible  exercise  of  importunity  with 
respect  to  her  testamentary  disposition,  or  that  it  was  only 
inserted  as  a  part  of  the  formalities  of  the  deed,  that  she 
should  have  the  power  of  dealing  with  this  property  by 
will.  I  cannot  for  a  moment  doubt  that  Mrs.  Evans  firmly 
believed,  from  the  time  when  the  power  was  created  until 
she  made  her  will,  that  she  had  the  right  of  executing  the 
power  of  appointment  in  that  way.  I  can  discover  nothing 
in  any  part  of  the  deeds  to  raise  a  doubt  upon  that  sub- 
ject There  is  nothing  in  the  deeds  in  the  slightest  degree 
inconsistent  with  the  power  to  appoint  by  will  being  exer- 
cised if  there  should  be  a  revocation  of  the  appointment  by 
deed.  If,  therefore,  that  right  was  extinguished,  it  must 
be  merely  that,  unawares  and  unwittingly,  she  did,  or 
omitted  to  do,  something  that  deprived  her  of  the  power  of 
appointing  by  will  which  she  once  possessed.  We  have  to 
see  whether,  in  point  of  law,  anything  has  been  done,  or 
has  been  omitted  to  be  done,  that  has  extinguished  the 
right  which  she  once  had  to  appoint  by  deed  or  by  will. 

If  it  could  be  made  out  that,  by  the  deed  of  1830  or  by 
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1861.  any  of  the  successive  deeds  since,  the  power  by  the  settle- 
Saumdkbs  ment  was  fully  exhausted,  there  would  have  been  great 
Eviora  ground  for  the  argument  that  has  been  urged  on  behalf  of 
the  Appellant.  If  that  power  was  extmguished,  and  only 
a  new  power  created  by  deed,  of  a  limited  nature,  it  might 
well  have  been  said  that  she,  having  had  the  power  to  ap- 
point by  will,  ceased  to  have  that  power.  But^  my  Lords, 
there  seems  to  me  no  ground  whatever  for  contending  that 
there  was  an  exhaustion  of  the  power  created  by  the  deed 
of  1794,  that  because  there  was  a  power  of  revocation  the 
estates  were  defeasible.  Lord  Justice  Turner  makes  it 
the  real  question  in  the  cause,  whether  the  original  power 
contained  in  the  settlement  of  1794  has  come  to  an  end. 
That  is,  I  think,  the  true  question*  I  am  of  opinion  that 
it  has  never  come  to  an  end.  It  was  under  that  power 
that  this  will  was  made,  and  I  think  the  will  was  a  good 
execution  of  the  power. 

In  all  these  successive  deeds  which  this  lady  executed, 
there  was  a  power  of  revocation  reserved ;  and  that  power 
enabled  her  to  revoke  those  successive  deeds.  Then,  what 
was  die  effect  of  the  revocation  without  any  reservation  of 
the  power  ?  Supposing  that  she  had,  by  the  deed  of  1833, 
simply  revoked  the  deed  of  1830,  without  any  reservation, 
I  apprehend  that  then  the  power  of  appointment,  either 
by  deed  or  by  will,  would  have  been  in  her,  and  that  she 
might  have  exercised  that  power  either  in  the  one  way  or 
the  other.  If  the  deed  of  1836  had  not  been  executed 
(a  deed  merely  revoking  the  previous  appointment  she  had 
made),  I  apprehend  that  things  would  have  remained  en- 
tirely as  they  were  before  that  deed  was  executed. 

Then  great  reliance  is  placed  upon  there  being  the  ex* 
pression  of  a  reservation  of  power  to  appoint  by  deed,  and 
upon  nothing  being  said  about  the  power  to  appoint  by 
wilL    There  is  certainly  an  axiom  of  law,  ejpressio  tonus 
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est  exdusio  aherius.     But  that  is  not  of  universal  appli-         1861. 

cation.     It  depends  upon  the  intention  of  the  parties  as  it      Saunders 

can  be  discovered  upon  the  face  of  the  instrument  or  upon        Evaitb. 

the  transaction.     Now  here,  although  there  is  an  express 

power  reserved  to  appoint  by  deed,  and  nothing  is  said 

about  the  power  of  appointment  by  will,  it  is  clear  that 

the  reservation  of  the  power  to  appoint  by  deed  included 

the  power  of  appointment  by  will,  and  that  if  she  had  said, 

"by    will,**  it  would  only   have   been  an    expression  of 

what  was  implied,  and  would  have  existed  without  the 

express  reservation  of  that  right 

Then  Mr.  Greene^  in  his  argument,  wished  very  much  to 
insert  the  word  "  only  ;*'  and  he  asked  how  it  would  have 
been  if  the  words  "only  by  deed"  had  been  introduced. 
The  short  answer  to  that  is,  that  in  that  case  it  would 
have  been  a  totally  different  instrument,  and  would  have 
been  subject  to  a  totally  different  construction.  But 
if  it  was  the  intention  of  the  testatrix  that  it  should  be 
only  by  deed,  why  was  not  that  word  introduced  ?  The 
omission  of  that  word  is  a  proof  to  my  mind  that  there 
was  no  intention  whatever  on  her  part  to  narrow  the 
mode  in  which  the  appointment  might  be  made,  but  to 
leave  it  as  it  had  been  created  by  the  original  settlement. 

I  do  not  think  it  at  all  necessary  to  enter  into  all  the 
ingenious  arguments  that  have  been  urged  at  the  bar,  for 
I  think,  that  when  it  is  once  established  that  there  was  not 
an  exhaustion  of  the  power,  but  that  the  power  created  by 
the  settlement  remained,  all  the  rest  necessarily  follows, 
because  it  was  under  that  power  that  the  will  was  made. 
The  will  was  made  under  the  power  just  as  much  as  it 
would  have  been  if  the  will  had  been  the  first  instrument 
in  which  the  testatrix  sought  to  execute  the  power  which 
she  originally  had. 

Unless,  then,  there  is  authority  against  it,  I  think  this  is 
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Saundbbs 

V, 
SVANS. 


the  plain  and  necessary  inferenci 

ment  of  1835.     I  do  not  rely  u] 

V.  Kater  and  Sheffield  v.  Donop, 

very  strictly  apply  to  this  case, 

is  no  case  upon  the  other  side. 

confidently  upon  the  two   casee 

Wardy.  LenthaL      I   may  just 

recollection  by  referring  to  the 

Justice  Turner  treated  these  two  c 

to  demonstration,  that  they  had  r 

He  says,  "  Upon  examining  thes 

found  that  they  have  no  bearing 

In  Hele  v.  Bond,  there  was  a  i 

revoke,  and  to  limit  new  uses,  th 

to  a  single  revocation  and  new  ap] 

to  enable  repeated  revocations  i 

be  made.     There  was  then  a  rei 

of  new  uses,  but  with  no  power  I 

a  revocation  of  the  uses  first  appc 

new  uses.     It  was  held  that  the 

not  take  effect.     But  the  ground 

the  power  contained  in  the  origin 

purported  to  enable  repeated  revo 

ments  to  be  made,  was  not  a  goo 

this  case  no  such  power  to  deal 

thai  there  was  a  bettlement  with  ] 

new  uses ;  then  there  was  a  rev( 

of  new  uses,  and  with  power  to  r 

to  limit  new  uses ;  and  then  there 

uses  limited  by  the  first  appointi 

new  uses.     It  was  in  this  case  ali 

appointed  did  not  take  effect     Fr 

of  this  case  it  is  difficult  to  collec 

upon  which  the  decision  proceede 
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the  case,  they  were  these:  the  exercise  of  the  power  of        18C1. 
revocation  by  the  first  appointment  wholly  destroyed  the     Saunders 
uses   created   by  the   settlement.     The   exercise   by  the       Eyaks. 
second  appointment  of  the  power  of  revocation  reserved  by 
the  first  appointment  destroyed  the  uses  created  by  that 
first  appomtment,  but  did  not  affect  the   revocation  of 
the  original  uses  which  had  been  made  by  the  first  appoint- 
ment, and  the  consequence  was  that  there  were  no  sub- 
sisting uses.     The  fee,  therefore,  resulted  to  the  settlor, 
discharged  of  all  the  uses ;  and  it  was  held  that  the  fee 
having  so    resulted,  the   seisin  to   serve   the  uses  to  be 
created  under  the  power  was  gone,  and  that  a  new  seisin 
was  necessary  to  be  created  by  him  to   serve  the  uses 
limited  by  the  second  appointment,  a  requisite  which  was 
supplied  by  the  production  of  the  second  fine.     But  in  the 
present  case  the  fee  does  not  result  discharged  of  all  the 
uses,  as  it  was  held  to  have  done  in  the  case  of  Wood  v. 
Lenthalj  for  there   is   tlie  power   to   appoint  new  uses 
reserved  by  the  deed  of  1836,  which  would  attach  upon 
the  resulting  fee."    Therefore  those  two  cases  are  clearly 
and  satisfactorily  disposed  of.     ITiere  is  no  authority  in 
them  to  defeat  the  natural,  and,  I   should  almost  say, 
necessary  construction  to  be  put  upon  these  deeds.     It  was 
under  the  original  power  in  the  settlement  of  1704,  that 
the  will  was  made,  and  therefore  I  think  that  the  Lords 
Justices  came  to  a  right  conclusion  when  they  held  that 
this  was  a  valid  deed,  and  I  must  advise  your  Lordships 
to  aflirm  the  decree. 

Lord  Cranworth: 

My  Lords,  there  is  no  doubt  of  the  great  importance  of 
this  case,  and,  considering  its  importance,  it  may  have 
appeared  at  the  first  blush  strange  that  this  House  should 
not  have  thought  itself  called  upon  to  hear  the  argument 
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It  1*8  a  single  power  in  one  sense ;  that  is  to  say,  that        1861^- 

wlien  it  is  exhausted  in  one  mode  it  cannot  be  exercised  in     Saunders 

the  other.     But  it  is  not  a  single  power  in  this  sense,  that       Eyiwi. 

if  there  has  been  an  abortive  execution  in  one  mode 

which  has  come  to  an  end  and  has  wholly  failed,  then  the 

right  to  exercise  it  m  the  otlier  way  does  not  arise.    In 

that  sense  it  is  not  a  single  power,  but  it  is  a  single  power 

with  reference  to  the  object ;  it  is  single  in  this  sense,  that 

when  it  is  perfectly  exhausted  in  the  one  mode,  it  cannot 

be  exercised  in  the  other. 

It  appears  to  me  that  this  erroneous  use  of  the  expres- 
sion, single  power,  probably  led  to  the  erroneous  view 
which  I  think  was  taken  by  the  Vice- Chancellor  on  this 
subject     Lord  Justice  Turner  put  this  case : — Supposing 
that  when  the  deeds  of  1830  and  the  following  deeds  were 
executed,  this  lady  had  said,  "  I  intend  to  exercise  this 
right  by  virtue  of  the  power  of  appointing  by  deed,  but  if 
this  appointment  should  not  ultimately  prevail,  I  do  not 
intend  to  affect  the  power  of  appointing  by  will,"  there  can 
be  no  doubt  that  she  might  have  done  so.    Now,  do  not  the 
circumstances  of  the  case  show  clearly  that  that  was  in  her 
contemplation?  The  bare  fact,  that  she  exercises  her  power 
of  appointment  by  deed,  and  expressly  reserves  the  power 
only  to  revoke  by  deed,  may  indicate  what  was  passing  in 
her  mind  and  in  the  mind  of  her  legal  adviser.    I  agree  with 
Lord  Justice  Knight  BrucCy  that  the  object  of  the  parties 
might  have  been  carried  into  effect  much  more  clearly. 
He  asks,  what  were  the  lawyers  about?    The  object  might 
have  been  eiliBcted  in  such  a  way  as  to  exclude  all  doubt* 
But  that  the  meaning  was  to  reserve  fiill  power  by  will  as 
well  as  by  deed,  if  the  actual  execution  should  be  impera- 
tive, seems  to  me  to  be  a  legitimate  conclusion,  not  only 
from  the  mode  in  which  the  power  was  attempted  to  be 
exercised,  but  also  if  we  may  speculate  upon  what  was 
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Saunders 
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passing  in  the  mind  of  the  lady, 
made  her  will  under  the  power  jus 
place,  assuming,  as  she  did,  that  it 
what  she  had  done. 

I  shall  not  go  through  the  case  i 
ings  of  the  subject  have  been  poii 
my  noble  and  learned  friend  on  the 
think  it  necessary  farther  to  go  intc 
depends  upon  this  general  propos 
power  is,  in  one  sense,  a  single  p< 
the  sense  that  if  it  is  unexhausted 
mode,  it  may  not  be  executed  in 
cumstances  of  this  case  clearly  she 
tention  of  the  parties  with  referen 
in  question. 

Lord  St.  Leonards: 

My  Lords,  I  hope,  in  commc 
learned  friends,  that  our  not  callir 
the  Respondent  will  not  be  com 
respect  to  the  learned  Vice-Cham 
to  read  his  judgment  without  bei 
great  knowledge  and  power  applie 
very  instructive ;  and  it  is  no  impes 
the  case  has  been  bolted  and  sifte< 
left  his  Court,  this  House,  being 
between  his  judgment  and  that 
Court  of  Appeal,  has  arrived  at  a 
the  latter.  I  say  that,  from  the  gr 
for  the  learned  Judge,  whose  deci 
we  have  not  adopted. 

My  Lords,  the  law  on  the  subje 
an  exceedingly  doubtful  and  puzzli 
that  this  case  will  be  considered  as 
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which  the  bar  will  have  no  difficulty  in  applying  to  other 
cases  which  may  arise. 

My  Lords,  the  question  to  be  considered  is  an  abstract 
question,  what  is  the  effect  of  successive  executions  of 
powers  upon  the  original  powers  and  uses  in  a  settlement 
where  new  powers  have  been  reserved  upon  every  occa- 
sion ?  For  observe,  in  this  case,  till  the  last  deed  of  1836, 
which  was  a  simple  revocation,  there  is  a  chain  of  new 
appointments,  with  every  time  a  new  power  of  revocation, 
and  of  new  appointment  We  have  now  to  decide  upon 
the  legal  operation  of  the  chain  of  deeds,  one,  two, 
three,  till  at  last  you  come  to  a  simple  revocation  with  no 
appointment 

This  case  has  been  remarkably  well  argued  by  the  coun- 
sel at  the  bar  for  the  Appellant,  and  they  admitted  tliat,  if 
there  is  an  original  power  of  appointment,  and  then  an 
ejKecution  of  that  power,  with  a  reservation  of  a  power  of 
revocation  only,  followed  by  a  revocation,  the  original 
power  would  revive.  That  is  not  disputed  by  these  learned 
counsel ;  and  it  cannot  be  disputed,  because  it  is  a  settled 
point  of  law.  But  they  draw  this  distinction,  that  if,  in  the 
instrument  granting  the  original  power,  there  be  a  power  of 
revocation  and  new  appointment  reserved,  that  puts  an  end 
at  once  to  the  original  power,  for  the  deed  amounts  to  a 
new  settlement,  and  no  revocation  under  it  can  set  up  the 
original  settlement  Now  let  us  try  the  point  upon  the 
first  deed  in  1830 ;  before  doing  which,  I  may  observe, 
with  great  submission  to  the  learned  Judges  of  Appeal, 
that  I  see  no  ground  whatever  for  supposing  that  we  are 
to  restore  the  deed  of  1833.  I  look  in  vain  for  any  ground 
upon  which  that  deed  can  be  restored  in  preference  to  any 
other.  If  anything  is  to  be  restored  it  must  be  the  original 
settlement,  which  stands  thus :  there  is  a  power  of  appoin- 
ment  by  deed  or  will,  and  in  default  of  appointment  uses 
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J  861.  which  exhaust  the  fee.  Then  by  the  deed  of  1830  the 
Saundebs  power  is  exercised^  but  with  a  power  of  revocation  and 
Evans.  ^^^  appointment  by  deed.  In  the  next  deed  she  revokes 
the  uses  of  that  deed,  and  she  makes  a  new  settlement, 
but  reserves  the  like  power  of  revocation  and  new  appoint- 
ment by  deed.  And  so  she  proceeds,  revoking  the  pre- 
ceding deed  and  appointing  new  uses,  with,  in  every  case, 
a  power  of  revocation  and  new  appointment  by  deed.  Let 
us  look  at  the  first  appointment;  if  after  it  was  revoked,  the 
case  had  stood  upon  the  revocation,without  any  new  appoint- 
ment, the  original  settlement  with  all  the  original  powers 
would  stand  revived.  There  can  be  no  question  about  that 
Then  comes  the  new  appointment ;  what  does  that  do? 
That  introduces  a  new  settlement  with  a  like  power  of 
revocation  and  new  appointment.  If  the  first  deed  has 
not  the  effect  of  at  once  destroying  the  original  power  of 
appointment,  how  can  the  second,  when  each  is  a  link  in 
the  chain  ?  The  third  appointment  is  just  the  same.  The 
second  removes  the  first,  and  the  third  removes  the 
second,  and  at  last  you  come  to  the  simple  revocation 
which  forms  the  last  link  in  the  chain :  the  result  is  exactly 
the  same  as  if  you  had  started  with  the  case  which  is 
admitted  and  not  disputed,  namely,  that  the  revocation 
restores  the  original  power.  I  put  down  the  different  links 
in  the  chain  in  juxtaposition  with  the  simple  case,  and 
striking  them  out  as  they  are  revoked,  I  find  that  I  arrive 
at  exactly  the  same  conclusion,  as  the  case  stands,  as  in 
that  which  is  admitted  to  be  law. 

But  then  it  is  said,  that  the  introduction  of  new  uses 
every  time  operates  as  a  new  settlement,  and  the  party  can 
only  take  under  the  new  uses  or  exercise  the  new  power. 
The  answer  to  this  objection  is,  that  none  of  the  new  uses 
is  an  irrevocable  appointment,  but  they  were  all  subject 
to  revocation,  and  were  all  successively  revoked;  and, 


CASES  IN  THE  HOUSE  OF  LORDS.  737 

when  no  longer  in  existence,  the  case  stands  precisely  upon         1861. 
the  same  grounds  as  if  the  final  revocation,  without  any      Saundebs 
new  appointment,  had  been  in  the  first  deed  of  appointment        ^^s. 
instead  of  the  last. 

Now,  I  must  say,  that  this  is  a  satisfactory  conclusion, 
because  it  makes  a  clear  rule  of  law,  which  is,  that  in  these 
cases,  as  often  as  you  remove,  with  power  to  do  so,  the 
uses  which  you  have  introduced,  no  impediment  occurring, 
you  restore  the  original  power.  This  only  will  carry  into 
effect  the  intention  of  parties. 

The  learned  Judge  in  the  Court  below  asked  how  these 
powers  could  be  co-existing  ?  The  learned  counsel  pressed 
that  very  much  and  very  properly.  They  said.  If  you  in- 
troduce a  power  under  a  new  appointment,  with  new  con- 
ditions, must  not  there  be  an  exclusion  of  the  old  ?  It  may 
be  intended  as  a  substitution ;  but  supposing  that  power 
not  to  be  exercised,  you  have  the  original  power  again. 
Besides,  cases  have  occurred  in  which,  upon  a  new  settle- 
ment being  made,  powers  of  sale  and  exchange  have  been 
introduced,  although  there  were  subsisting  powers  of  sale 
and  exchange  in  the  original  settlement,  and  eflfect  has 
been  given  to  the  latter.  There  you  have  two  co-existing 
powers  under  difierent  settlements,  and  yet  either  one  or 
the  other  might  be  exercised.  So  that,  without  saying 
that  the  new  power  reserved,  to  be  exercised  in  a  difierent 
manner,  would  not  be  a  power  undoubtedly  to  be  exe- 
cuted in  that  manner,  yet,  supposing  it  not  to  be  executed 
modo  etformd,  it  has  no  operation.  But  what  is  to  pre- 
vent the  original  power  being  in  existence  ?  You  have,  in 
the  exercise  of  the  original  power,  created  a  power  which 
you  have  not  executed.  You  have  not  interfered  beyond 
the  mere  reservation  of  the  power.  You  have  not  gone 
on  to  execute  it  The  case  was  put  at  the  bar  in  this  way : 
suppose  you   create  a  term  of  years,  —  well,  everybody 
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]8(il.  knows  that  if  there  be  a  term  of  years,  a  positive  and 
Saundisbs  absolute  estate^  it  is  a  partial  execution ;  it  deed  not  amply 
Evans  operate  upon  the  power  to  appoint  by  deed  ;  it  operates 
equally  upon  the  whole  power  by  deed  or  wilL  But  then 
it  is  said.  Suppose  there  is  the  conveyance  of  the  fee  in 
the  exercise  of  that  power?  In  that  case  the  whole 
estate  is  gone,  there  is  a  total  execution,  and  there  is  an 
end  of  the  settlement.  You  cannot  do  more  than  dispose 
of  the  fee-simple.  But  when  you  introduce  a  power  of 
revocation  and  new  appointment,  it  is  a  totally  different 
thing,  because  there  you  create  only  a  defeasible  estate, 
and  the  consequences  which  I  have  pointed  out  follow. 

Now,  I  will  say  a  word  about  the  power  to  appoint  by 
wil].     Look  at  the  intention.     All  these  instruments  are 
accurately  framed ;  there  is  not  one  of  them  that  is  not 
technically  framed  in  the  strongest  sense  of  that  word. 
Speaking  of  intention,  I  have  had  occasion  in  this  House 
to  make  the  observation  before,  that  if  I  find,  as  a  Judge, 
an  instrument  technically  framed,  I  must  give  to  it  a  tech- 
nical construction.      I  must  give  to  it  the  construction 
which  I  know  the  fraraer  of  that  instrument,  using  tech- 
nical expressions,  meant  to  convey.     And,  although  I  am 
not  to  lose  sight  of  intention,  yet  I  must  look  at  it  with 
the  eye  of  a  lawyer,  and  say  what  the  framer  meant 
What  the  framer  says,  giving  a  picture  of  the  man's  mind, 
I  must  take  to  be  a  true  representation.     Now,  in  this 
case,  observe  throughout,  when  deeds  are  executed,  the 
power  of  revocation  and  new  appointment  is  confined  to 
deeds.     But  when  she  had  determined  to  put  an  end  to  all 
that  had  preceded,  what  does  she  do? — You  will  find  that 
she  recites  in  her  will  the  settlement  of  1794;  but  I  must 
just  observe,  that  by  the  deed  of  1836,  she  revokes,  abso- 
lutely, all  that  had  preceded  ;  and  she  does  it  very  tech- 
nically ;  nothing  can  be  more  technical.     She  does  it  not 
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in  m  M^iiBu  wwj  hv  wnwckjos  tmek  of  tlie  pevriov^  j«f«  ^^^ 
tiemaas^  bat  fcr  iw^c^sk  tfe  hist  sgnVmnt.  Iwcmsie  die  Sili 
fnincrof  the  deed,  vfe  k»  dene  lib  v^ofk  vidi  m  WKter% 
hand,  knev  perfBcdr  wA  dnt  aD  dnt  mns  necHSUT  w«i 
to  reroke  the  kst  m  the  chftin.  He  knew  that  ench  de«d 
had,  in  iu  turn,  heen  lercked,  ind  tberdc«>f  he  revoked 
ooSy  the  last  one. 

>~ow  there  is  m  point  of  some  nicetr*  perhaL|>Ss  mbo«it  the 
extent  of  that  rerocation.  It  is  said,  Terr  tmhr,  at  the 
bar,  yon  cannot  reroke  the  power  to  af^ioint  new  n$es» 
No  doabt  the  power,  is  to  revoke  the  old  uses  and  to  ap* 
point  new  ones.  In  one  sense,  it  is  one  pow>etr.  We 
all  know  that,  bj  the  same  instrument,  von  constantly  exe^ 
cnte  the  two  powers.  Yon  reroke  the  old  uses,  and  jroa 
proceed  instantly  npon  the  same  sheet  of  paper,  before  the 
relocation  can  have  operated,  to  appoint  new  uses.  The 
revocation  and  the  new  appointment  go  tc^tber,  not  by 
separate  deeds,  but  by  one  deed.  No  doubt  the  power  of 
revocation  is  to  revoke  the  old  uses,  and  not  to  revoke  the 
power  of  new  appointment  The  deed  may  be  confined 
to  the  power  of  the  revocation,  and  yet  the  words  may  be 
so  large  as  to  show  that  it  was  intended  to  include  the 
power  of  appointing  to  new  uses.  Now  the  exercise  of 
the  power  of  revocation  in  the  deed  of  1836  is  framed  in  a 
very  singular  way  in  that  respect,  for  it  talks  of  all  the 
powers  and  provisoes  in  the  last  deed,  but  it  is  quite  open 
to  the  argument,  that  that  revocation  did  destroy  the 
power.  It  does  not  signify  at  all,  as  it  happens,  in  this 
case,  but  it  is  just  open  to  argument  that  it  did  so. 

Then  comes  the  will.  Now  supposing  the  testatrix  to 
have  been  advised  throughout,  as  she  seems  to  have  been, 
by  scientific  persons,  what  can  be  more  consistent  than 
that  will  according  to  the  view  which  the  House  will  pro- 
bably take   of  it.     She  has   by  the  revocation  of  1830 
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spoke.     I  hold  intention  to  have  no  eflfect  here  whatever        ^061. 
except  as  shown  by  the  operation  of  the  deeds.     There  is     Saundkbs 
nothing  in  my  opinion  to  show  anything  directly  or  in-       Eviuii, 
directly  as  to  the  intention  of  this  lady.     She  executes 
deeds  properly  framed  which  are  supposed  to  execute,  and 
do  execute,  her  purpose ;  and  the  law  must  say  what  is 
their  operation. 

Then  if  the  rule  is  right,  which  I  consider  this  case  as 
deciding,  that  wherever  there  are  new  uses  introduced 
under  a  power  in  a  settlement,  and  those  uses  fail,  to  the 
extent  of  the  failure,  be  it  more  or  less,  the  original  uses 
are  revived ;  if  no  other  intention  appears,  how  does  it 
stand  as  regards  these  powers?  It  has  been  strongly 
argued,  and  I  do  not  wonder  at  it,  because  it  had  a  great 
effect  upon  the  mind  of  the  learned  Vice-Chancellor,  that 
this  was  a  single  power — I  think,  perhaps,  tliat  is  rather  a 
play  upon  words — I  do  not  see  any  difficulty  about  it — you 
may  call  it  a  single  power  if  you  please,  it  is  a  single 
power  in  one  sense — a  power  to  appoint  by  deed  only,  or 
a  power  to  appoint  by  will  only ;  each  one  taken  by  itself, 
is,  however,  a  very  different  thing  from  a  power  to  me  to 
appoint  by  deed  or  wilL  In  this  case  I  have  a  choice,  and 
it  is  at  least  equal  to  the  two  powers  separately.  Supposing 
this  lady  had  chosen  to  appoint  by  will  twenty  times  over, 
that  would  not  have  affected  her  powers  to  appoint  by  deed. 
If  she  had  made  half  a  dozen  wills  in  snccessioD,  she 
would  just  as  readily  have  bdiered  that  she  had  a  power 
to  execute  by  deed,  and  she  wooM  have  had  a  power  to 
eiccotc  by  deed  half  a  dozen  times  OTer.  She  believed, 
as  she  was  informed,  that  she  had  power  to  execute  by 
wilL  We  are  not  now  speaking  of  the  operation  either  of 
the  deed  or  of  the  will,  quadeed  or  will,  but  we  are  speak- 
ing of  the  intention  of  the  parties  in  the  framing  of  the 
power  and  in  the  execution  of  it*     I  »y  that  I  can  see  no 


742  CASES  IN  THE  HOUSE  OF  LORDS. 

1861.        distinction  between  the  execntioni  half  a  dozen  times  oret, 
Saundbbs     of  the   power  by  will,  leaving  the  power  by  deed,  most 
^*  unquestionably  in  that  case,  as  we  should  all  admit,  to  be 

executed  whenever  she  thought  proper,  and  the  execotioo 
half  a  dozen  times  over  of  the  power  by  deed,  leaving  the 
power  by  will  unexercised.  But  I  find  a  great  deal  of  force 
in  the  observation  that  having  executed  it  half  a  dozen 
times  over  by  deed,  she  might  still  execute  it  by  wilL  The 
result,  therefore,  would  be  that  whenever  all  these  different 
limitations  had  ceased,  the  original  power  would  revive; 
that  is,  a  power  to  appoint  by  deed  or  by  will. 

I  am,  therefore,  clearly  of  opinion  with  my  noble  and 
learned  friends,  that  there  is  nothing  inconsistent  in  the 
power  remaining  at  the  time  of  the  revocation.  For  the 
new  power  of  appointment  by  deed  is  no  more  inconsistent 
with  the  still  continued  existence  of  the  original  power  to 
appoint  by  will  than  it  was  in  the  creation  of  the  original 
power  itself  It  is  just  as  consistent  at  the  end  of  the 
time  as  it  was  at  the  beginning,  when  the  original  settle- 
ment was  made. 

Now  let  us  look  a  little  at  the  cases  of  fVard  v.  Lenihal 
and  Montagu  v.  Kater.  Ward  v.  Lenthal  has  of  course 
introduced  a  great  difficulty.  I  have  tried  to  explain  it 
out  of  this  House ;  it  was  difficult,  but  I  believe  that  oar 
decision  in  this  case  will  remove  all  future  difficulty.  But 
let  us  for  a  moment  look  at  the  authorities,  and  see  what 
has  been  done.  I  cannot  agree  that  Montagu  v.  Kater  is 
not  a  very  great  authority.  I  subscribe  wholly  and  entirely 
to  that  decision,  and  I  subscribe  wholly  and  entirely  to  the 
grounds  upon  which  it  was  made,  and  I  think  that  it  de- 
cides this  case.  I  can  see  no  real  diffisrence  between  die 
two  cases.  It  will  be  seen  when  they  are  put  in  juxta 
position  how  exactly  they  are  identical.  In  Montagu  v. 
Kater  there  was  a  limitation  to  the  husband  and  wife  for 
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life  and  then  to  their  children  as  they  should  appoint.  In  1861. 
considering  this  question  in  the  Court  below,  the  learned  Saundbbs 
Judges  agreed  to  consider  it  as  if  it  was  a  general  power,  Evans. 
the  same  as  it  was  there.  After  the  death  of  the  husband 
and  wife  the  limitation  was  to  the  children  as  they  should 
jointly  appoint,  with  or  without  power  of  revocation  and 
new  appointment,  and  in  default  of  joint  appointment  as 
the  survivor  should  appoint  by  deed,  and  in  default  of  such 
appointment  to  certain  uses.  What  was  done  was  this : 
there  was  a  joint  appointment  to  a  son  in  fee,  with  the  re- 
servation of  a  joint  power  of  revocation  and  new  appoint- 
ment That  exhausted  the  fee  amongst  their  children,  but, 
subject  to  revocation,  it  was  argued  that  the  fee  was  abso- 
lutely gone.  The  husband  and  wife  afterwards  revoked  the 
uses  of  the  latter  deed,  but  made  no  new  appointment. 
The  husband,  who  had  survived  his  wife,  by  his  will,  under 
the  power  in  the  original  settlement,  appointed  the  estate 
once  more  to  the  same  son  in  fee.  The  Judges  of  the 
Court  of  Exchequer  held,  and  I  think  perfectly  rightly, 
that  the  joint  revocation  had  the  effect  of  reviving  the 
original  joint  power.  They  state  so  in  so  many  words ; 
they  say,  *'  By  the  execution  of  the  joint  power  the  estate 
was  limited  to  the  Defendant  in  fee.  The  revocation  of 
that  appointment,  also  jointly  made,  revived  the  original 
power  of  joint  appointment,  and  with  it  the  dependent 
power  of  appointment  by  the  survivor  in  case  of  default." 
The  Court  of  Exchequer  thus  decided  that  the  joint  revo- 
cation restored  the  original  joint  power,  in  which  I  entirely 
concur.  Then  the  appointment  was  by  the  survivor,  whose 
power  was  of  course  saved.  How  exactly  that  dovetails 
with  this  case,  because  the  joint  power  of  appointment  in 
that  case  was  equal  to  the  separate  power  of  appointment 
in  this  case.  The  circumstance  that  in  that  case  it  was  an 
appointment  to  two  makes  no  difference.     In  neither  case 
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1861.  was  the  power  of  appointment  exercised.  In  that  case  it 
Saunbsbs  was  a  joint  power  of  appointment  and  no  appointment. 
Eyaks.  Here  there  is  a  sii^le  power  and  no  appointment ;  there- 
fore that  case  is  as  nearly  Uke  this  as  it  well  can  be.  But 
as  far  as  regards  the  effect  (which  I  am  now  looking  to)  of 
removing  the  previous  uses  created  under  the  power,  and 
not  exercising  the  power  of  new  appointment,  which  was 
coupled  with  the  power  of  revocation,  which  latter  power 
was  exercised,  it  appears  to  me  that  that  case  is  entirdy 
an  authority  for  what  we  are  now  doing,  and  I  am  very 
glad  to  have  such  an  authority,  because  with  that  authority, 
and  with  the  weight  which  the  decision  of  this  House  in 
this  case  will  necessarily  carry  with  it,  I  believe  that  all 
farther  difficulty  upon  this  subject  will  be  removed.  I  am 
very  glad  that  we  are  giving  effect  to  the  intention  of  the 
will ;  and  I  am  satisfied  that  in  point  of  law  it  is  a  valid 
will  under  the  power  created  by  the  settlement  of  1794, 
which  has  never  been  otherwise  executed,  and  has  never 
been  released  or  extinguished,  and  which  stands,  therefore, 
not  in  opposition  to  any  estate  created  by  Uiis  lady,  but  as 
a  perfect  testamentary  disposition  under  the  power  created 
by  the  settlement  Therefore,  I  entirely  agree  with  my  noble 
and  learned  friends  that  the  decision  of  the  House  should 
be  to  affirm  the  decree  of  the  Lords  Justices. 

Mr.  Daniel :  I  trust  that  your  Lordships  will  think  that 
this  is  a  case  in  which,  having  regard  to  the  conflict  of 
judicial  decisions,  the  Appellant  was  justified  in  taking  the 
opinion  of  this  House. 

ITie  Lord  Chancellor:  We  must  adhere  to  t!ie  general 
rule  as  to  costs,  unless  there  is  strong  ground  for  dejmrtii^ 
fi*om  it. 

Decree  appealed  from  affirmed,  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  19  February  1861. 
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The  Official  Manager  of  the-i 

Phcenix  Life  Assurance  Com- I  Plaintiff  in  Error.  '^^^ 


PANY        -  -  -  -  -J  Ltfe  Policy. 

H.  B.  Sheridan         -        -        -    Defendant  in  Error.       Precedent. 

&  effected  an  insurance  on  the  life  of  B.  The  policy  was  headed  August  13. 
with  these  words  *^  Annual  premium,  83/.  whole  term,  payahle  hy 
quarterly  instalments  of  8/.  6$,  each."  The  policy  was  dated 
2  Augtut  1856,  and  recited  that  **  the  assured  had  paid  8/.  68.  as 
the  premium  until  2  November'*  It  then  witnessed  that  ^  if  B. 
shall  die  within  twelye  calendar  months  from  the  date  hereof,  or 
shall  live  heyond  such  period,  and  the  assured  shall  on  or  hefore 
that  period,  or  before  the  expiration  of  every  succeeding  twelve 
calendar  months,  pay  the  amount  of  premium,"  &c.  the  insurers 
should  be  liable :  provided,  *'  that  if  B.  shall  die  before  the  whole 
of  the  quarterly  payments  shall  have  become  payable  for  the  year, 
the  directors  may  deduct  from  the  sum  insured  the  whole  of  the 
premiums  for  that  year,  reckoning  it  to  commence  from  the  2d  of 
AuffustJ*  B.  died  after  the  third  quarterly  instalment  had  become 
payable,  but  before  it  was  paid.  In  an  action  on  the  policy,  the 
Defendant  pleaded  that  the  non-payment  of  this  third  instalment 
rendered  the  policy  void : 

IJsLD,  that  the  plea  was  an  answer  to  the  action. 


This  was  an  action  on  a  life  policy.  Sheridan,  on  be- 
half of  "  The  Times  Life  and  Guarantie  Society"  effected 
an  insurance  with  the  Phcenix  Company  on  the  life  of  a 
person  named  Blomberffy  resident  at  Berlin.  The  policy, 
which  was  dated  2d  Avgttst  1856,  was  headed  thus : — 
**  Sum  assured,  1 ,0  00  Z.  No.  3 11 6.  Annual  premium  33/. 
whole  term,  payable  by  quarterly  instalments  of  8  Z.  6  b. 
each,"  and  it  contained  the  following  recitals  and  provi- 
sions: "Whereas  the  assured  has  paid  to  the  company 
the  sum  of  8  /.  5  s.  as  the  premium  for  the  said  insurance 
until  the  2d  day  of  November  1 856 :  Now  this  policy  wit- 
nesseth,  that  if  the  said  Blomberg  shall  die  before  the  ter- 
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mination  of  twelve  calendar  months  from  the  date  hereof, 
or  shall  live  beyond  such  period,  and  the  assured,  &c, 
shall  on  or  before  that  period,  or  on  or  before  the  expira- 
tion of  every  succeeding  twelve  calendar  months,  provided 
Blomberg  be  still  living,  pay  or  cause  to  be  paid  at  the 
office  of  the  company  the  annual  amount  of  premium,  then 
the  funds"  of  the  company  shall  be  Uable.  **  Provided 
always,  that  if  Blomberg  shall  happen  to  die  before  the 
whole  of  the  said  quarterly  payments  shall  have  become 
payable,  under  these  presents,  for  the  year  in  which  he 
shall  so  die,  it  shall  be  lawful  for  the  directors  to  deduct  and 
retain  from  the  said  sum  of  1,000Z.  so  much  as  will  be  suffi- 
cient to  pay  and  satisfy  the  whole  of  the  said  premiums  of 
that  year,  reckoning  the  said  year  to  commence  from  the  2d 
day  of  August*^  There  was  then  a  provision  ab.ut  BUm- 
herg  going  abroad,  or  if  he  "  shall  die  by  duelling  or  by 
his  own  hand  before  he  shall  have  been  assured  by  the 
company  fifleen  months,  and  made  two  annual  payments  to 
the  company,  this  policy  shall  be  void,"  &c.  The  decla- 
ration alleged  the  death  of  Blomberg ^  and  the  performance 
of  all  the  conditions  precedent  to  entitle  the  Plaintiff  to 
payment. 

The  Defendant  pleaded  that  Blomberg  died  within 
twelve  calendar  months  from  the  date  of  the  policy,  and 
after  the  third  of  the  quarterly  instalments  or  payments 
of  8  /.  6  *.,  each  becoming  payable  according  to  the  said 
policy,  had  become  due ;  and  at  the  time  of  his  death, 
the  third  of  the  instalments  was  unpaid,  and  never  was 
paid,  although  the  Defendant  was  ready  and  willing  to 
renew  the  same  when  it  became  payable,  and  bv  tlie  said 
non-payment  the  policy  became  lapsed  and  was  void. 
Demurrrer  and  joinder.  In  Easter  Term  1858,  the  Court 
of  Queen's  Bench  gave  judgment  for  the  Defendant,  on  the 
ground  that  this  was  a  policy  from  quarter  to  quarter, 


CASES  IN  THE  HOUSE  OF  LORDS. 


747 


leaving  to  the  assured  the  liberty  to  drop  it  at  the  end  of 
any  quarter,  and  not  imposing  any  continuing  liability  on 
ihe  insurer,  unless  tlie  quarterly  payment  is  made  at  the 
end  of  the  quarter ;  and  farther,  that  the  condition  as  to  the 
payment  of  all  the  quarterly  premiums  was  a  condition  pre- 
cedent (a).  The  Exchequer  Chamber  reversed  this  judg- 
ment, on  the  ground  that  it  was  an  annual  insurance,  for  a 
year  and  from  year  to  year,  time  being  given  to  pay  the 
annual  premium  by  quarterly  instalments ;  and  that  the  ab- 
sence of  any  express  promise  to  pay,  and  of  any  provision 
as  to  the  consequence  of  non-payment  of  the  quarterly  pre- 
miums, prevented  their  payment  from  being  a  condition 
precedent  (6).     This  proceeding  in  error  was  then  brought. 


1800. 

PlKKNlX 

Com  PAN  r 

V. 

Sheridan. 


Mr.  Prentice,  for  the  Plaintiff  in  Error  : 

The  question  is,  whether  the  quaiterly  payment  of  the 
8/.  6  s.  is  a  condition  precedent  to  tlie  liability  of  the 
oflBce.  It  is  so,  for  the  policy  is  a  quarterly  policy,  and 
each  quarterly  payment  must  be  made  before  the  death  of 
the  life  insured.  The  word  *'  annual "  in  the  policy  is 
only  descriptive  of  the  whole  amount  of  premium  to  be 
received  within  one  year,  but  the  provisions  of  the  policy 
are  all  made  in  relation  to  the  quarterly  payments,  and  if 
they  are  not  regularly  kept  up,  the  policy  becomes  void. 
The  provision  as  to  deducting  the  amount  of  unpaid  pre- 
mium from  the  sum  insured,  refers  distinctly  to  a  quarterly 
payment,  then  accruing  but  not  actually  due. 

Mr.  Milward  and   Mr.   Bushby,  for  the  Defendant 
in  Error : 

The  construction  on  the  other  side  cannot  be  maintained 
without  striking  out  from  the  heading  of  the  policy  the 

(a)  EU.  Bl.  &  EU.  156.  (b)  Id.  ICO. 

VOL.  VIII.  3  F 
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word  ^*  annual "  and  substituting  in  the  provision  for  pay- 
ment the  words  "  three  calendar  months"  for  "twelve 
calendar  months."  The  policy  is  an  annual  policy,  and  the 
contract  was  created  by  the  first  payment,  though  for  rea- 
sons of  convenience,  that  payment  did  not  amount  to  the 
whole  annual  premium.  It  is  not  a  contract  which  requires 
to  be  renewed  from  quarter  to  quarter,  for  had  it  been  so, 
that  would  have  been  expressly  stated,  whereas  the  descrip- 
tion at  the  head  of  the  policy  shows  that  the  policy  is 
annual,  and  that  the  division  of  payment  into  quarterly 
instalments,  is  merely  a  mode  by  which  that  annual  pay- 
ment is  to  be  effected.  An  arrangement  of  that  sort  made 
for  the  convenience  of  one  or  other,  or  both  of  the  parties, 
cannot  affect  the  nature  of  the  contract  On  the  failure  to 
complete  the  payment  of  the  annual  premium  when  the 
whole  of  the  annual  premium  had  become  due,  the  policy 
would  be  void,  but  it  would  not  be  so  on  the  failure  to  pay 
any  one  of  the  intermediate  quarters,  for  that  would  be  to 
change  the  declared  nature  of  the  poUcy. 

The  Lord  Chancellor  (Lord  Campbell) : 
In  the  construction  of  this  very  doubtful  policy,  I  am 
sure  that  I  should  have  been  extremely  ready  to  declare 
my  opinion  to  be  changed,  if,  upon  hearing  the  arguments 
at  the  bar,  and  upon  reading  the  judgment  of  the  Lord 
Chief  Baron  in  the  Court  of  the  Exchequer  Chamber,  and 
hearing  the  case  argued  ably  and  zealously,  I  had  thought 
that  the  Judges  of  the  Court  of  Queen  s  Bench  had  put  a 
wrong  construction  upon  it  But  I  adhere  to  the  judg- 
ment which  the  Court  of  Queen's  Bench  gave.  And  my 
advice,  therefore,  is,  to  reverse  the  judgment  of  the  Court 
of  Exchequer  Chamber. 
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Lord  CranwcTth': 

I  have  come  to  the  same  conclusion.    When  first  I 
read  the  poHcy  I  was  inclined  to  think  that  it  might  be 
construed  as  the  Court  of  Exchequer  Chamber  construed 
it.    But  I  now  think,  with  as  little  doubt  as  can  exist  on 
the  words  of  a  policy  so  obscure  as  this,  that  the  meaning 
is  this :  that  if  Blomberg  shall  die  before  the  termination 
of  twelve  calendar  months  from  the  date  thereof,  or  shall 
live  beyond  such  period  (that  is  providing  for  another  con- 
tingency) and  the  assured  shall  on  or  before  that  period, 
while  Blomberg  is  living,  pay  or  cause  to  be  paid  the  annual 
amount  of  premium,  that  is  the  annual  amount  of  premium 
as  is  hereinbefore  stipulated,  that  is,   by  four  quarterly 
.  instalments,  then  the  funds  of  the  company  shall  be  liable. 
But  then  this  occurred  to  the  framers  of  this  policy,  that 
Hhmberg  might  die  afler  one  quarter  only,  and  then  they 
would  have  got  only  a  quarter  of  the  annual  premium  in- 
stead of  the  whole.     Then  to  meet  that,  this  proviso  was 
introduced,  that  if  Blomberg  should  happen  to  die  before 
the  whole  of  the  said  quarterly  payments  shall  have  be- 
come payable  for  the  year  in  which  he  shall  so  die,  it  shall 
be  lawful  for  the  directors  to  deduct  the  amount  of  the 
subsequent  quarters.    1liat  proviso  was  not  meant  to  apply 
to  the  case  of  a  default  of  payment,  but  to  the  case  where 
the  payments  had  I  een  regularly  made  as  they  became 
due,  bat  where  all  the  instalments  had  not  become  due. 
ITiat  appears  to  me  to  be  the  proper  construction,  and  it 
is  in  conformity  with  the  decision  of  the  Court  of  Queen's 
Bench.     And,  therefore,  I  think  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed. 

Lord  Chelmsford: 

My  Lords,  I  agree  with  my  noble  and  learned  friends 
in  the  conclusion  at  which  they  have  arrived.     I  certainly, 

3  F  2 
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like  my  noble  and  learned  friend  near  me,  for  some  con- 
siderable time  was  of  opinion  that  the  Court  of  Exchequer 
Chamber  had  put  the  right  construction  upon  this  policy. 
But  after  careful  consideration  of  the  arguments  whicb 
have  been  addressed  to  us,  I  am  clearly  of  opinion  that  the 
conclusion  at  which  the  Court  of  Queen's  Bench  arrived 
is  the  correct  one.  I  must  say  at  the  same  time,  that  I 
do  not  agree  with  those  who  think  that  it  is  a  policy,  from 
quarter  to  quarter.  I  think  it  is  an  annual  policy,  but  it  is 
an  annual  policy  of  which  the  premium  is  payable  by 
quarterly  instalments.  Then  the  nature  of  the  contract,  as 
I  gather  from  the  operative  words  of  the  policy,  is  that 
"  if  Blamherg  shall  die  before  the  termination  of  twelve 
calendar  months,"  and  if  he  "  shall  on  or  before  that 
period  pay  or  cause  to  be  paid  the  annual  amount  of  pre- 
mium," then  the  policy  shall  be  paid.  Now  what  is  the 
meaning  of  those  words  ^'  the  annual  amount  of  premium?" 
Why,  "  the  annual  amount  of  premium  "  according  to  the 
stipulations  of  the  policy,  that  is  ''  the  annual  amount  of 
premium "  payable  by  quarterly  instalments.  Therefore 
as  the  quarterly  instalments  become  due,  he  must  pay  the 
quarterly  instalment  which  is  due.  But  of  course  he  does 
not  pay  quarterly  the  annual  amount  of  premium  which 
entitles  him  to  the  benefit  of  his  assurance.  And  reading 
it  in  that  way,  then  the  policy  is  perfectly  consistent, 
though  I  acknowledge  that  for  some  time  I  had  some 
little  difficulty  as  to  the  construction  at  which  I  have 
ultimately  arrived.  The  policy,  artificially  and  strangely  as 
it  is  drawn  altogether,  is,  in  some  degree,  in  the  most 
important  parts  of  it,  rendered  consistent  in  this  way  of 
viewing  it.  Because  then,  as  my  noble  and  learned  friend 
puts  it,  this  proviso  with  regard  to  Blomberg  dying  before 
the  whole  of  the  quarterly  payments  shall  have  become 
payable,  does  not  provide  for  the  case  of  default  of  pay- 
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menty  but  it  provides  for  the  case  of  the  party  dying  after 
having  paid  r^ularly  the  quarterly  instalments  which  had 
become  due  previously  to  his  death,  but  before  others  had 
become  due ;  giving  undoubtedly  to  the  insurers  that  which 
it  was  intended  they  should  receive,  namely,  the  whole  of 
the  annual  premium,  or  allowing  them  to  deduct  the 
quarterly  instalments,  which  had  not  become  payable,  out 
of  the  money  which  would  be  pcud  for  the  assurance. 

This  appears  to  me  to  render  the  whole  policy  perfectly 
consistent.  And  therefore  I  think  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  was  erroneous,  and  ought 
to  be  reversed. 


I860. 

Phoenix 
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Lord  Kingsdown  : 
My  Lords,  I  am  of  the  same  opinion. 

Judgment  of  Exchequer  Chamber  reversed. 

Lords'  Journals,  13  August  1860. 


>  Appellants. 
-    Respondent. 


The  Directors  and  others  of  the  Midland^ 

Railway  Company       -        -        - 
Robert  John  Taylor     -        -        - 

Though  a  right  to  an  action  at  law  and  a  right  to  sue  in  equity 
spring  from  the  same  transaction »  and  though  the  personal  repre- 
sentative of  the  person  having  these  rights  may,  hy  special  circum- 
stancesy  he  prevented  from  maintaining  an  action  at  law,  hb  right 
to  sue  in  equity  will  not  therehy  he  lost. 

T.  and  B,  were  partners.  Stock  was  standing  in  the  hooks  of  a 
railway  company  in  their  joint  names.  B,  sold  out  the  stock  hy 
a  deed  which  he  executed  and  to  which  he  forged  the  name  of  T.^ 
hut  he  continued  to  account  to  T.  for  the  dividends,  and  T.  died 
in  ignorance  of  the  forgery.  T.'s  personal  representative  after- 
wards filed  a  bill  agunst  the  company  for  a  retransfer  of  the  stock : 
3  Fd 
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Taylor  died  in  January  1866,  entirely  ignorant  of  the 
forgery  which  had  been  committed.  The  directors  acted 
on  the  forged  deed  of  transfer,  altered  the  registry  book 
as  to  these  shares,  struck  out  the  names  of  Taylor  and 
Bright^  inserted  the  names  of  the  transferees,  and  had  since 
paid  the  dividends  to  them.  Bright^  after  the  death  of 
Taylor  J  became  bankrupt ;  the  forgery  was  discovered,  and 
he  was  prosecuted  and  convicted. 

In  August  1869  the  Respondent,  as  the  legal  personal 
representative  of  Taylor^  filed  his  bill  against  the  Appel- 
lants, and  against  the  assignees  of  Bright^  praying  that  the 
Appellants  might  be  ordered  to  pay  him  the  dividends 
which  had  become  due  on  the  shares  since  Tayior*8 
death ;  to  appropriate  an  equal  amount  of  stock  to  in- 
demnify Taylor's  estate ;  or  to  be  restrained  from  setting 
up,  in  any  action  that  might  be  brought  against  them,  any 
defence  in  the  name  of  Bright  or  his  assignees,  and  for 
general  relief. 

The  case  came  on  before  the  Master  of  the  Rolls  on  the 
25th  April  1860,  when  his  Honor  was  pleased  to  declare 
that  the  PlaintiiFwas  entitled  to  the  relief  which  he  sought, 
the  Appellants  receiving  credit  for  the  dividends  which 
had  been  actually  paid  to  Taylor  (A).  The  appeal  was 
against  this  decree. 

Sir  H.  Cairns  (Mr.  Knowles  appeared  with  him),  for 
the  Appellants: 

The  question  here  is,  what  are  the  legal  rights  of  the 
Respondent  and  the  legal  liabilities  of  the  Appellants. 
The  Appellants  are  bound  to  keep  a  proper  registry  of 
shares :  but  there  their  duty  ends.  Sloman  v.  The  Bank 
of  England  {c),  is  not  an  authority  for  the  decision  here, 
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for  in  that  case  the  defrauded  trustee  was  alive,  and  his  legal 
rights  were  complete  and  were  enforceable,  and  the  duty  of 
the  Bank  of  England  with  regard  to  the  holders  of  Govern- 
ment stock,  is  different  from  that  of  a  railway  company,  as 
to  the  holders  of  its  shares.     Here  Bright  duly  executed 
the  deed  of  transfer ;  all  that  the  Appellants  did  was  to  act 
on  a  deed  which,  as  to  them,  was  a  lawful  authority  for  the 
transfer,  but  if  not  so  at  that  time,  was  so  afterwards,  for 
Bright  becoming  the  survivor  o\  the  two  partners,  became 
the  dominus  of  the  stock.     At  that  time  he  might  lawfully 
have  sold  and  transferred  it,  and  no  one  could  have  raised  any 
complaint  that  the  Appellants  acted  on  his  authority.     The 
Appellants  were  not  trustees  of  the  stock,  nor  were  they 
bound  to  take  notice  of  any  trust  affecting  it ;  the  Act  ex- 
pressly exempts  them  from  such  a  duty.     Bright  having, 
on  the  death  of  Taylor^  become  lawfully  entitled  to  deal 
with  it,  the  whole  transaction  was  rendered  valid.     There 
was  then  no  one  but  Bright  who  had  a  legal  right,  which  the 
Appellants  must  have  recognised,  and  Bright  was  estopped 
by  his  own  act  from  asserting  any  claim  to  the  stock. 

The  Bill  itself  shows  that  the  Respondent  has  no  remedy 
in  equity,  for  it  alleges  that  "  no  proceding  at  law  can  be 
taken  against  the  company  in  respect  of  the  said  shares." 
If  so,  there  is  none  in  equity.  The  one  rests  on  the  other. 
They  spring  from  the  same  cause,  and  if  one  fails  the  other 
is  gone. 

The  Master  of  the  Rolls  improperly  restricted,  in  this 
case,  the  effect  of  that  clause  in  the  Company's  Act  which 
exempts  the  company  from  any  liability  to  take  notice  oi 
trusts,  and  justifies  it  in  transferring  stock  on  the  order  of 
the  person  who  appears  as  the  legal  owner.  Here,  too, 
his  Honor  adopted  the  doctrine  of  Davis  v.  The  Bank  of 
England  {(I)  and  treated  the  deed  as  a  nullity.  It  might 
((/)  2  Bing.  SU3. 
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be  so  until  the  death  of  Taylor,  but  on  that  event  Bright 
became  the  sole  person  entitled  to  the  property.  There 
was,  after  the  death  of  Taylor,  no  legal  owner  of  the 
stock  but  Bright,  and  he  was  estopped  from  any  legal 
proceeding. 

[The  Lord  Chancellor :  Might  not  Taylor  himself  have 
brought  a  bill  for  the  re-transfer  of  the  stock  ?] 

He  might ;  but  he  never  did  so.  When  he  died,  the 
only  right  to  the  stock  existed  in  Bright,  and  the  repre- 
sentative of  Taylor  could  not  maintain  any  proceeding 
whatever. 

[The  Lord  Chancellor :  Did  not  Taylor's  right  to  sue 
pass  to  his  representatives  ?] 

For  the  reason  just  stated,  it  did  not. 
[The   Lord  Chancellor:   Though  a  remedy  at  law  is 
gone,  may  not  a  remedy  in  equity  remain  ?] 

Not  necessarily.  Bright  could,  the  day  after  Taylor's 
death,  have  executed  a  valid  deed  of  transfer,  and  then 
the  company  would  have  been  in  the  same  situation  as  if 
the  original  deed  had  been  valid.  For  reasons  of  his  own 
he  did  not ;  but  the  company  is,  through  the  effect  of  his 
survivorship,  in  the  same  situation  as  if  he  had  executed 
it;  and  it  being  admitted  that,  in  consequence  of  the 
position  and  the  legal  right  of  Bright,  the  Respondent  has 
no  title  to  sue  at  law,  he  cannot  ask  in  equity  what  he 
has  no  title  to  seek  at  law. 


1862. 

Midland 
Railway 

COMPAMT 
V. 

Taylor. 


The  Solicitor- General  (Sir  R.  Palmer),  Mr.  Selivyn, 
and  Mr.  G.  L.  Russell  appeared  for  the  Respon- 
dent 

On  their  consenting  to  the  correction  of  a  merely  formal 
matter  in  the  decree,  which  had  been  referred  to  in  argu- 
ment, but  had  not  been  set  forth  as  one  of  the  grounds  of 
appeal, — 
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submit  to  your  Lordships  that  the  appeal  should  be  dis- 
missed with  costs. 

Lord  Cranworth: 

My  Lords,  I  do  not  think  it  necessary  to  add  more  than 
a  single  observation  to  what  has  fallen  from  my  noble  and 
learned  friend. 

It  is  said  that  the  right  in  equity  is  dependent  on  there 
being  a  right  at  law.  That  is  a  mistake ;  it  is  not  de- 
pendent on  such  a  right  at  law.  There  would  have  been 
no  right  in  equity  if  there  had  not  been  a  wrong,  which 
would  have  entitled  the  party  to  bring  an  action  at  law,  but 
as  to  the  principle  actio  personalis  moritur  cum  persona,  that 
cannot  be  applicable  here,  for  even  though  the  right  of 
action  at  law  is  gone  the  right  in  equity  remains,  which 
clearly  is  to  have  a  specific  transfer  of  the  stock  which  has 
been  improperly  transferred. 

Lord  Chelmsford  and  Lord  Eingsdown  concurred. 

Decree  affirmed,  and  Appeal  dismissed  with  costs. 
Lords'  Journals,  11  March  1062. 
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ACTION  AT  LAW.    ^Equity. 
AFFIDAVIT. 

For  compensation.  See  Evidemcb.  Renewable  Leaseholds 
(Ireland)  Act. 

AGENT.    See  Ibibh  Tenantry  Act. 

ALLOTMENT.    See  Minerals. 

APPEAL  COMMITTEE.    See  Costs,  1. 

APPOINTMENT.    5e«  Power. 

ARRANGEMENT   WITH  CREDITORS.     See  Bills  op  Ex- 
change. 

ASSIGNEE. 

The  words  '^  fraudulent  and  void  as  against  the  assignee  *'  of  such 
persons,  contained  in  the  59th  section  of  the  1  &  2  Viet.  c. 
110,  do  not  mean  fraudulent  and  void  absolutely,  but  only  as 
to  the  assignee,  so  that  a  transaction  forbidden  by  that  section, 
and  declared  '^  fraudulent  and  void  as  against  the  assignee " 
may  be  valid  as  to  other  persons. —  Young  v.  Billiter,  682. 

Where,  therefore,  F,^  a  debtor,  intending  to  petition  the  Insol- 
vent Debtors'  Court,  voluntarily  gave  y.,  one  of  his  creditors, 
a  warrant  of  attorney  on  which  Y.  entered  up  judgment,  and 
issued  execution,  and  the  sheriff  seized  and  sold  the  goods ; 
and  P.  afterwards  presented  the  petition,  and  an  assignee  was 
appointed : 

Held,  that  the  assignee  could  not  treat  the  transaction  as  void 
from  the  beginning,  and  maintain  trover  against  F.  on  an 
alleged  wrongful  conversion  at  the  time  of  the  seizure. — 
IdAb. 

The  assignee  brought  trover,  alleging  in  the  first  count,  that  the 
creditor  F.  wrongfully  deprived  F.  of  the  goods.     F.  pleaded 
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change,  accepted  by  themselyes,  <<  Per  proc.  the  Stanton  Iron 
Company :" 

Held,  that  there  was  no  partnership  created  by  the  deed,  and 
that  consequently  (7.  and  JV,  could  not  be  sued  on  the  bills  as 
partners  in  the  company.— C5m?  v.  Hickman^  268. 

Held  also,  that  they  could  not  be  sued  for  goods  sold  and  de- 
liyered,  there  being  no  distinction  upon  the  question  of  liabi- 
lity between  the  bills  and  the  consideration  for  which  they 
were  given.— Ciw?  v.  Hickmatiy  268. 

CHANCERY,  COURT  OF.    See  Decreb, 

CHARITY.    See  Dissenters.    Mortmain. 

If  the  income  of  lands  devoted  to  charitable  purposes  is  appor- 
tioned in  defined  proportions  among  different  objects  of  cha- 
rity, each  object  will,  as  a  rule,  subject  to  the  interference  of 
the  Court  of  Chancery  in  special  cases,  be  entitled  to  partici- 
pate in  the  increase  in  the  same  proportions. — 2%«  Attorney- 
General  v.  7^  Dean^  ^fc,  of  Windsor,  369. 

So  if  there  is  declared  an  intention  to  devote  the  whole  to 
charity,  though  the  particular  appropriation  may  have  failed 
to  exhaust  the  rents,  the  general  declared  intention  shall 
prevail,  and  the  whole  shall  go  to  charitable  uses. — Id.  ib. 

On  the  other  hand,  if  lands  are  given  to  a  body,  which  is  itself 
an  object  of  charity,  but  given  subject  to  the  payment  of 
specific  sums  to  other  objects  of  charity,  the  increased  income 
will  belong  to  the  body  to  which  the  lands  have  been  given, 
and  the  other  objects  can  claim  nothing  beyond  the  specific 
charges. — Id,  ib. 

All  such  cases  are  questions  of  the  intention  of  the  donor,  to  be 
determined  by  the  construction  to  be  put  on  the  language  he 
has  used. — Id.  ib. 

Hen.  VIII.  directed  by  his  will  certain  provision  to  be  made  for 
the  Dean  and  Canons  of  Windsor,  and  the  maintenance  of 
the  Poor  Knights  there.  As  to  the  former,  he  directed  that 
they  should  provide  priests  to  say  masses  at  his  tomb  at 
specified  times,  and  to  keep  certain  obits,  and  at  every  obit  to 
give  to  the  poor  '4n  almes  ten  pounds.*'  As  to  the  latter,  he 
gave  12i.  a  day  and  a  gown  of  white  cloth  and  a  mantle, 
with  an  additional  payment  of  a  specified  sum  to  the  chief 
of  the  Poor  Knights.  JEd.  VI.  made  provision  for  carrying 
this  will  into  effect.    Deeds  were  executed  for  granting  lands 
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not  guilty,  and  also  the  warrant  of  attorney  and  the  ezecntion 
under  it  The  assignee  replied,  that  after  the  1  &  2  Vict.  c. 
110,  and  within  three  mondis  before  F.'s  imprisonment,  J*., 
being  in  insolvent  circumstances,  did,  with  the  intent  of  peti- 
tioning the  Court,  &c.,  voluntarily,  fraudulently,  and  contrary 
to  the  statute,  chaige  hb  estate  in  favour  of  Y.,  a  creditor,  by 
means  of  a  warrant  of  attorney,  whereby  F,  obtained  execu- 
tion, &c.  : 
Held,  that  on  thb  pleading  trover  was  not  maintainable  against 
Y.— Young  v.  BUlUer,  082. 

Qu.  Whether  under  such  circumstances  as  these  there  could  be 
any  form  of  action  by  which  the  assignee  could  obtain  re- 
dress ? — Id.  ib, 

Qu,  also,  whether  judgment  having  been  entered  for  the  Plain- 
tifiP  in  the  Court  below,  the  House  had  power  to  do  more 
(except  by  consent)  than  to  reverse  the  judgment,  and  order  a 
venire  de  novo  ?^Id,  ib. 

ASSUMPSIT.    See  Bills  of  Exchange.    Libn. 

ATTESTATION.    /Sijc  Will,  1, 2, 3^  15. 

BANEHUPT.    iS^  AssioNNEE. 

BARONY  BY  TENURE.    See  Pekraok. 

BILLS  OF  EXCHANGE. 

S.  and  iS*.,  trading  in  that  name,  becoming  embarrassed,  executed 
a  deed,  to  which  they  were  parties  of  the  first  part ;  certain  of 
the  creditors,  as  trustees  of  the  second  part ;  and  the  general 
scheduled  creditors  (among  whom  the  trustees  were  named) 
of  the  third  part.  The  deed  empowered  the  trustees  to  carry 
on  the  business  under  the  name  of  the  <*  Stantoti  Iron  Com- 
pany," to  execute  all  contracts  and  instruments  necessary  to 
carry  it  on ;  to  divide  the  net  income'to  be  taken  among  the 
creditors  in  rateable  proportions  (such  income  to  be  deemed 
the  property  of  S,  and  5.),  with  power  to  the  majority  of  the 
creditors,  assembled  at  a  meeting,  to  make  rules  for  condnctlog 
the  business,  or  to  put  an  end  to  it  altogether ;  and  after  the 
debts  had  been  discharged,  the  property  was  to  be  re-trans- 
ferred by  the  trustees  to  S,  and  S.  Two  of  the  creditors. 
C.  and  W.f  were  named  among  the  trustees.  (7.  never  acted. 
W.  acted  for  six  weeks,  and  then  resigned.  Some  time  after- 
wards, the  other  trustees,  who  continued  to  carry  on  the 
business,  became  indebted  to  H.^  and  gave  him  bills  of  ex- 
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ehange,  aceepted  bj  Uiaiisd¥«8»  ^  Ptt  poroc.  th«  .^>»»lw  I^mi 
CompaDj :" 
Held,  that  there  was  no  partnership  created  by  th<»  de#d»  ai\d 
that  conaeqnentl/  C.  and  ff\  could  not  be  su«d  on  the  bilU  a» 
partners  in  the  company. — Com  y.  Ilkimim^  2t)H, 

Held  also,  that  they  could  not  be  sued  for  ginnU  9^M  and  d<^ 
lirered,  there  being  no  distinction  upon  the  ^uwilou  of  lUM* 
llty  between  the  bills  and  the  con^deratlon  for  which  tliey 
were  giyen.— Ciw  v.  Hicbmany  268. 

CHANCERY,  COURT  OF.    See  Deckee. 

CHARITY.    See  Dissenters.    Mortmain. 

If  the  income  of  lands  devoted  to  diaritable  purponen  ia  ap|mr« 
tioned  in  defined  proportions  among  different  ohjootn  of  cha- 
rity, each  object  will,  as  a  rule,  subject  to  the  lnterfe)«eiuM>  of 
the  Court  of  Chancery  in  special  oaseis  bo  entitleil  to  imrilol* 
pate  in  the  increase  in  the  same  proportions.— THu  AUm'n^ 
General  t.  7%e  Dean,  S^^  of  Windear,  mm. 

So  if  there  is  declared  an  intention  to  devote  the  whole  to 
charity,  though  the  particular  appropriation  may  have  fklUd 
to  exhaust  the  rents,  the  general  declared  lutentloii  nhall 
prevail,  and  the  whole  shall  go  to  charitable  uiKiM,-— /li,  ih. 

On  the  other  hand,  if  lands  are  given  to  a  body,  whtoh  U  Ituvlf 
an  object  of  charity,  but  given  Hubjeot  to  the  |ia^tiiPtit  of 
specific  sums  to  other  objects  of  olmrltyi  the  liiitrtm^^d  itiiwiiiiu 
will  belong  to  the  body  to  wliloh  the  liiiulct  havo  tmttii  hIvmiIi 
and  the  other  objects  can  olahti  nothing  Itt^yiMul  thu  pjimiinn 
charges.— /<i.  ib. 

All  such  cases  are  questions  of  thi<  liituDiliiii  of  tlitf  ituiuii',  hi  tm 
determined  by  the  coimtruotloil  to  he  jiut  oil  iUo  Uiiuimiju  hn 
has  used. — Id.  ib. 

Hen.  VIII.  directed  by  his  will  i^orUtii  )iii)vit<{iMi  hi  Iim  iiiaitn  fm 
the  Dean  and  Canons  of  H^ifnUor^  mimI  (1iu  ittaiiiU'iinMiiu  uf 
the  Poor  Knight«  thifro,  A«hi  tliv  fni'iiM'ii  hu  dhii^hil  ilntl 
they  should  provi<li}  prlcMtn  to  ai^^  iiiMti«ti«  n\  U\*  ittui\t  nI 
ipecified  times, and  t«i  litt<fp«i«riMlM  olilUi  niiil  u\  uimvy  u\tU  U* 
give  t/>  the  p'y/r  **lh  aliOMH  tun  |miimm1«"  Am  hi  tl»h  iMitti^  Uk 
gave  12<f.  a  day  afiil  a  f/owii  of  whit«  »i|»iHi  a*i»(  n  umuih, 
within  a^diti'/iMj  itnyihuiii  of  a  n^iui.\huti  auio  U*  ih¥  MiUt 
'/f  the  Po</r  HuipiUU.  iCtl.  VI .  M»*mI*;  joovNoM  f"»  k^it^i  ■ 
this  viJl  uiV;  tft^d^-t,     UutUin  ^tuifu  uh.ki^uUit\  ^l^  Hf^hlloj^  h  ^  f- 
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COMPENSATION.    Ste  Renewable  Lea8eholb6* 
COMPETENCY  OF  APPEAL.    S^t  Coare,  1. 
CONDITION  PRECEDENT,    Sm  Policy, 

CONSIDERATION.  See  Bills  of  Exchange.  Fiduciary  Rela- 
tions. 

CONTINGENCY.    S«f  Will,  10. 

COSTS.  Set  Dissenters.  .Hotel.  Information.  Mortmain. 
Practice.    Will. 

1.  There  had  been  an  objection  to  the  competency  of  an  appeal. 

The  appeal  committee  directed  that  objection  to  be  argued 
before  the  House.  The  question  of  competency  was  decided 
in  favour  of  the  Appellant.  The  appeal  was  then  heard,  and 
was  dismissed,  on  the  merits,  with  costs.  The  costs  incurred 
on  the  objection  to  the  competency  of  the  appeal  were  directed 
to  be  deducted  from  the  general  costs.— Zom&ert  ▼.  Peyton^  1. 

2.  A  question  arose  on  the  sufficiency  of  an  attestation  to  a  will. 

No  misconduct  was  imputed.  The  judgment  of  the  Court 
below  was  affirmed :  no  costs  were  f^sea,^  Hindmarsh  y. 
Charlton^  160. 
8.  A  decree  was  made  in  the  Court  below.  There  was  a  diyision 
of  opinion  among  the  Lords  :  but  the  majority  of  their  Lord- 
ships thought  that  the  decree  must  be  affirmed,  and  the  appeal 
dismissed.    No  costs  were  given.—  Wing  v.  Angrave,  188. 

4.  Where  an  information  had  been  filed  by  the  AUamey-General 

upon  an  address  to  the  Crown  from  the  House  of  Commons, 
no  costs  were  given  on  the  information  being  dismissed. — Ths 
AUomty  General  v.  The  Dean,  «J!fc.,  of  Windsor^  369. 

5.  In  a  case  where  the  Lords  Justices  had  been  divided  in  opinion 

as  to  the  correctness  of  the  decree  of  a  Vice  Chancellor, 
the  Lords  did  not  give  the  costs  of  the  appeal. — Simpson  v. 
The  Directors  of  the  Westminster  Palace  Hotel  Conpany,  712. 

CREDITORS.    5e«  Trust  Deed. 
CROWN.    <Jfee  Charity.    Will,  15. 

DECREE,  SIGNING  AND  ENROLMENT  OF.  See  Practice,!. 
Solicitor. 

Signing  and  enrolling  decrees  in  the  Court  of  Chancery  are  acts 
in  a  suit.  They  are  parts  of  the  procedure  of  the  Court,  and 
may  therefore,  by  virtue  of  its  inherent  power,  be  regulated 
by  the  Orders  of  the  Court.  They  may  be  so^  though  an 
Order  limiting  the  period  for  enrolment  may  indirectly  affect 
the  power  of  a  suitor  to  appeal  against  a  decree. — Beavan  v. 
Momington  (Cout^ess),  525. 
VOL.  VIII.  *3  G 
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Where  a  decree  in  one  suit  has  been  acquiesced  in  for  more  than 
five  years,  and  the  time  for  enrolling  it  has  been  allowed  to 
go  by,  so  that  it  cannot  be  enrolled  except  by  leave  of  the 
Court,  the  foot  that  a  decree  of  an  opposite  kind  has  been  pro- 
nounced in  another  suit  arising  out  of  the  same  circumstances 
(but  pending  between  different  parties),  does  not  afford  a 
ground  for  enlarging  the  time  for  enrolling  the  decree  in  the 
first  suit,  so  as  to  enable  the  party  against  whom  it  was  pro- 
nounced to  appeal  to  this  House. — Beavqn  y.  Momingtcn 
(Gounteis)^  525. 
An  appeal  against  an  order  on  farther  directions  will  not  hare 
the  effect  of  bringing  up  the  decree  which  it  merely  carries 
into  eflfect, — Id.  %b. 
The  rule  in  De  Burgh  v.  Clarke  (4  Clark  and  F,  562),  and 
Atiwood  ▼.  Sfnall  (6  Id.  232.  309),  applies  only  to  an  appeal 
against  a  final  decree  having  the  effect  of  bringing  up  the 
previous  interlocutory  orders. — Id.  ib, 
DEED,    SeeCHJLKTTY.    Evidence.    Fiduciary  Relation.    Mort- 
main.   Power.    Practice,  5. 
DIRECTION.    <S^  Patent.    Practice,  6. 
DIRECTORS.    See  Joint  Stock  Company. 
DISABILITY.    See  Solicitor. 
DISSENTERS. 

A  school  was  founded  in  the  reign  of  Ed.  VI.  at  Ifminstery  and  the 
trust  declared  was,  first,  for  the  teaching  of  **  Literature  and 
Godly  learning,"  and,  as  it  was  elsewhere  expressed,  "  Godly 
learning  and  knowledge."    The  deed  then  went  on  to  direct 
that  if,  upon  taking  the  accounts  in  October  of  each  year, 
there  should  be,  after  providing  for  this  purpose,  any  surplus, 
then  the  trust,  secondly,  was  for  the  mending  and  repairing 
the  highways,  bridges,  and  watercourses  of  the  parish.   When 
the  trustees  were  reduced  to  four,  they  were  to  make  up  the 
number  to  twenty,  by  appointing  "  other  honest  persons  of 
the  said  parish  of  Ilminster."    For    a  period  of  156  years 
Dissenters  had  been  admitted  with  Churchmen  to  the  manage- 
ment of  the  trust.    The  Master  of  the  Rolls  held  that  Dis- 
senters, as  such,  were  not  excluded  from  being  appointed 
trustees.      The  Lords  Justices  reversed  that  decision,  and 
declared  that  Dissenters  ought   not  to  be  appointed.    On 
appeal,  the  Lords  being  equally  divided,  the  ordfer  of  the 
Lords  Justices  was  aflBrmed. —^ait«r  v.  Lee,  495. 
The  costs  of  the  appeal  were  ordered  to  come  out  of  the  fund.— 
Id.ib. 
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ENROLLING.    See  Decree.    Practice. 

EQUITY. 

Though  a  right  to  an  action  at  law  and  a  right  to  sue  in  equity 
spring  from  the  same  transaction,  and  though  the  personal 
representative  of  the  person  having  these  rights  may,  by 
special  circumstances,  be  prevented  from  maintaining  an 
action  at  law,  his  right  to  sue  in  equity  will  not  thereby  be 
lost. 
T.  and  B,  were  partners.  Stock  was  standing  in  the  books  of  a 
railway  company  in  their  joint  names.  B,  sold  out  the 
stock  by  a  deed  which  he  executed,  and  to  which  he  forged  the 
name  of  71,  but  he  continued  to  account  to  T.  for  the  divi- 
dends,  and  T,  died  in  ignorance  of  the  forgery.  T.'s  personal 
representative  afterwards  filed  a  bill  against  the  company  for 
a  retransfer  of  the  stock : 
Held,  that  though  by  the  death  of  T,  the  right  to  an  action  at 
law  was  gone,  the  right  to  a  suit  in  equity  still  remained,  and 
a  decree  directing  the  company  to  retransfer  the  stock  was 
sustained. — Midland  RaUwojf  Company  v.  Taylor^  751. 

"ESTATE  AND  EFFECTS."    iSi» Probate. 

ESTATE  FOR  LIFE  OR  IN  TAIL.    See  Will,  17. 

ESTATE,  SALE  OF.    See  Probate. 

EVIDENCE. 

1.  The  Committee  for  Privileges  will,  in  its  discretion,  permit 

documents  to  be  proved  by  printed  minutes  of  proceedings 
before  a  former  Committee  on  the  same  peerage,  but,  as  a  rule, 
will  require  the  production  of  the  original  documenta — The 
Berkel^  Peerage^  21. 

2.  Semble,  That  where  the  creation  of  the  peerage,  and  not  the 

pedigree  of  the  claimant,  is  in  question,  a  plate  erected  in 
St.  George*6  Chapel,  Windsor^  on  the  installation  of  a  parti- 
cular person  as  a  Knight  of  the  Garter,  b  not  admissible  in 
evidence. — Id,  ib, 

3.  A  report  of  the  proceedings  on  a  claim  of  peerage  in  a  previous 

case  can  only  be  referred  to  for  the  purposes  of  argument,  but 
cannot  be  received  as  evidence.—  Id,  ib, 

4.  A  name   and  a  description  of  a  legatee  were  given  in  a  will, 

which,  taken  together,  could  not  be  applied  to  any  one  per- 
son ;  evidence  of  the  state  of  the  family  was  admitted,  and  an 
affidavit  of  the  solicitor  who  prepared  the  will  was  offered  to 
show  what  had  been  the  cause  of  the  mistake  : 
3  G  2 
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Held,  that  t1ii»  affidavit  was  uot  admissible  iirevid«nee. — Drafts 
V.  Drake,  172. 
5.  A  will  was  made  by  Hen.  VIII.  directing  provision  to  be  made 
for  a  charity.     This  wiU  was  carried  into  effect  by  a  deed^ 
executed  in  the  reign  of  Ed,  VI.    A  copy  of  it,  found  in 
the  Chapter-House  at    Westminster^  had    the    Great    Seal 
attached  to  it,  but  was  not  shown  to  h&ve  been  executed  by 
the  grantees,  whose  muniments,  however,  contained  an  «nexe- 
cuted  copy  of  it,  and  they  had  entered  Into  possession  o£  the 
lands,  and  rendered  accounts  to  the  Crown  in  accordance  with 
itaprovbiona: 
Held,  that  proof  of  its  execution  by  them  was  unnecessary. — 
The  Attorney-General  v.  TheDeanySjCy  tf  Windsor^  36». 
6.  In  an  action  for  the  infringement  of  a  patent,  the  opinion  of 
scientific  witnesses  that  there  has,  or  has  not,  been  an  in- 
fiingement  ought  not  to  be  received.    {Per  Lord    fFew/gr- 
dale,) — DeedY.  Higgins^  560. 

FARTHER  DIRECTIONS.    See  Dbcbeb. 

FIDUCIARY  RELATION.    See  Practice  ,  5. 

Where  no  fiduciary  relation  exists  between  two  parties  dealing 
for  the  sale   and   purchase  of  an  estate,   mere   inadequacy 
of  consideration,  or  irregularity  in  the  statement  of  it  in  the 
deed  of  conveyance,  is  not  sufficient  to  impeach  the  contract. 
— Harrison  v.  Guest ^  481. 
A.  was  the  possessor  of  a  small  property  in  land.     B.y  a  neigh- 
bouring landowner,  had  formerly  offered  to  purchiise  the  pro- 
perty, but  his  offer  had  been  refused.    A*  grew  old,  and  be- 
came ill ;  he  proposed  some  arrangement ;  and  the  land  was 
conveyed  to  B.     The  deed  of  conveyance  freely  directed  an 
advance  of  money  to  pay  off  »  mortgage  on  the  land,  and 
then  it  recited  other  money  considerations.     Instead  of  these 
money  considerations,  the  real  agreement  was  that  /?.  should 
allow  A,  to  live  in  a  certain  cottage,  occupied  by  one  of  ^.'s 
tenants,  providing  him  there  a  bed  room  and  sitting  room  and 
attendance,  and  supplying  him  with  food  from  ^.'s  table. 
This  deed  was  prepared  by  BJs  solicitor :  it   was  sworn  in 
evidence  that  A.  had  refused  to  have  another  solicitor  called 
in,  and  that  the  statements  of  the  latter  class  of  money  con- 
siderations in  the  deed  were  only  made  as  a  security  to  u^.  in 
case  the  board  and  lodging,  &c.  should  not  be  properly  pro- 
vided.    In  a  suit  by  persons  whom  many  years  before  he  had 
made  his  devisees  to  set  aside  this  deed  of  conveyance  : 
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Held,  that  there  heing  no  actual  fraud  proved  (though  it  was 
charged),  the  irregularities  in  the  statements  contained  in  the 
deed  were  not  sufficient  to  make  a  court  of  equity  set  aside 
the  transaction. — Harriitm  v.  Guest,  481. 

Obsenrations  on  the  framing  of  deeds  in  such  cases. — IcL  ib, 

FORGERY.    iSwj  Equity. 

GENERAL  ORDERS.    See  Decree. 

The  general  orders  of  the  7th  August  1852,  limiting  the  time 
for  enrolment  (except  by  leave  of  the  Court)  to  five  years, 
are  vfdid. — Beavan  v.  Momington  (Countess^,  525. 

GIFT  OVER.    See  Will,  10. 

«  GODLY  LEARNING."    See  Dissenter. 

GOODS  SOLD  AND  DEUVERED.    See  Tarox  Deed. 

GRANDSON.    See  Marriage. 

«HEIR."    See  Will,  10. 

HOTEL.    See  Joint  Stock  Company. 

HOUSE  OF  LORDS,  DECISIONS  IN. 

A  decision  of  the  House  of  Lords  is  as  binding  upon  the  House 
itself  as  upon  any  inferior  Court.  {Per  Lord  Cctmpbelly  Lord 
Chancellor;  dub.  Lord  Kingedown), — The  Attorney-General 
▼.  The  Dean,  i^c,  of  JVindior,  369. 

And  where  there  is  an  equal  division  of  opinion  among  the 
Lords,  and,  in  consequence,  the  judgment  of  the  Court  below 
stands,  the  result  is  the  same,  as  to  authority,  as  if  the  Lords 
had  been  unanimous  in  their  j  udgmeut.  (  Per  Lord  Campbell, 
Lord  Chancellor.)— /(i.  t6. 

HOUSES.    See  Inclosurb  Act. 

INADEQUACY  OF   CONSIDERATION.    5<?(j  Fiduciary    Re- 
lation. 

INCLOSURE  ACT.    See  Minerals. 

In  1770  a  private  Act  of  Parliament  was  passed  to  provide  for 
the  allotment  of  commons  and  commonable  lands,  &c.  These 
lands  were  described  as  having  mines  under  the  surface. 
Commissioners  were  appointed  to  allot  (having  due  regard  to 
the  mines)  according  to  the  rights  of  the  various  persons  in- 
terested in  the  lands,  some  of  which  were  divided  into  small 
parcels.  The  Commissioners,  by  their  award,  aUotted  the 
lands,  so  that  some  of  the  mines  allotted  to  A.  were 
situated  under  portions  of  the  land  allotted  to  B,  The  per. 
3  G  3 
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sons  interested  executed  this  award, 
mode  of  allotment  had  been  necei 
declaring  that  the  proprietors  agree< 
their  heirs,  that  the  lands  so  allotte 
and  enjoyed  by  the  allottees  witho 
out  any  mine  owner  being  subject 
on  account  of  working  and  getting 
that  the  lands  might  be  "  rendered  u! 
to  the  occupiers  thereof,  or  by  sink! 
otherwise  de£GM;ed  and  injured  w] 
worked  •  •  •  .  the  several  ] 
with  each  other,  and  being  willin 
their  respective  allotments  in  their 
before  declared,  subject  to  any  inco: 
which  may  arise  from  the  cause  afc 
worked  by  ^.,  and  hb  assignee,  a: 
thereby  (but  without  negligence)  ii 

Held,  that  whatever  is  the  general  ri 
port,  this  clause  in  the  award  opera 
disturb  the  surface  of  the  land,  an< 
maintain  an  action  for  damage  on  i 
v.  IVibm,  348. 

Qu,  Whether  this  clause  could  operat 
to  support? — Id,  ib. 

The  circumstance  that  (some  years  a 
more  than  twenty  years  before  th 
houses  were  erected  on  the  land  heli 
ence  with  regard  to  the  relative  ri^ 
the  award. — Id.  ib. 

INFORMATION.    SeeCosis. 

INSURANCE.    ^Policy. 

INTENT,  GENERAL  AND  PARTICUI 

INTENTION.    SseCBASiTY. 

IRISH  TENANTRY  ACTS.    See  Rene^ 

For  the  purpose  of  the  *^  Irish  Tenant 
c.  30,  a  mortgagor  in  poasesuon  (wit 
gage  to  the  landlord)  is  the  agent  of 
notice  of  a  demand  of  the  fines  to  b 
a  renewable  lease  for  lives.— Ga/^ai 
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The  statute  is  addressed  solely  to  courts  of  equity,  and  was  in- 
tended not  only  to  protect  the  assignee  of  a  lease  against  neglect, 
but  to  enable  the  landlord  to  secure  himself  by  his  yigilance 
against  the  misconduct  of  his  tenant— G^^at^A  y.  Cooper.  815. 

Where  the  tenant  has  assigned  the  whole  interest  by  way  of 
mortgage,  but  remains  in  possession,  and  no  notice  of  the 
mortgage  is  given  to  the  landlord,  a  notice  to  the  mortgagor 
in  possession  to  renew  is  sufficient,  and  if  payment  of  the  fine 
is  unreasonably  neglected,  neither  the  mortgagor  nor  mort- 
gagee can  come  to  equity  for  relief.— /<!.  ib. 

An  assignee  of  a  lease  is  liable  to  all  the  ooyenants  which  run 
with  the  land,  whether  the  assignment  is  absolute  or  by  way 
of  mortgage. — Id.  ib. 

And,  as  a  general  rule,  the  mortgagee  will  be  bound  by  the  acta 
of  the  mortgagor,  whom  he  has  suffered  to  remain  in  posses- 
sion. That  would  have  been  so  before  the  statute,  and  is  so 
under  its  provisions. — Id,  •&. 

The  register,  in  such  a  case,  b  not  notice  to  the  landlord  of  the 
mortgage.  A  mortgagee  is  equally  **  an  assign  "  within  the 
statute,  whether  the  mortgage  is  registered  or  not.— J^.  ib. 

Per  Lord  Wmsleydale,  The  demand  of  the  fines  ought  not  to 
be  made,  at  the  option  of  the  landlord,  on  the  tenant  or  hia 
assign,  but  on  him  whom  the  landlord  would,  under  existing 
facts,  reasonably  consider  as  the  person  entitled  to  ask  for  a 
renewal. — Id,  ib, 

"ISSUE    MALE."    5'«»  Marriage,  1. 

JOINT  STOCK  COMPANY. 

The  funds  of  a  joint  stock  company  establ'ished  for  the  purposes 
of  one  undertaking  cannot  be  applied  to  another,  and  the 
attempt  so  to  apply  them,  though  sanctioned  by  all  the  direc- 
tors, and  by  a  large  majority  of  the  shareholders,  is  illegaL 
But  where  a  company  was  established  "  for  the  erection,  fur- 
nishing, and  maintenance  of  an  hotel,  the  carrying  on  the 
usual  business  of  an  hotel  and  tavern  therein,  and  the  doing 
all  such  things  as  are  incidental  or  otherwise  conducive  to  the 
attainment  of  the  above  objects ;"  and  the  directors,  while 
the  hotel  was  in  the  course  of  being  built,  agreed  to  let  off,  for 
a  stipulated  period  of  short  duration,  a  large  portion  of  it  to 
the  head  of  a  Government  department  for  the  business  of  his 
office,  and  evidence  was  given  that  such  a  letting  was  calca- 
3  G  4 
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sons  interested  executed  this  award,  which  (reciting  that  this 
mode  of  allotment  had  been  necessary)  contained  a  clause, 
declaring  that  the  proprietors  agreed  with  each  other,  and  for 
their  heirs,  tliat  the  lands  so  allotted  should  be  lawfully  held 
and  enjoyed  by  the  allottees  without  molestation,  and  with- 
out any  mine  owner  being  subject  to  any  action  for  damages 
on  account  of  working  and  getting  the  mines,  or  by  reason 
that  the  lands  might  be  "  rendered  uneven  and  less  oommodions 
to  the  occupiers  thereof  or  by  sinking  in  hollows,  and  being 
otherwise  de£GM;ed  and  injured  where  such  mines  shall  be 
worked  •  •  •  .  the  several  proprietors  having  agreed 
with  each  other,  and  bt^ing  willing  and  desirous  to  accept 
their  respective  allotments  in  their  several  situations  herein- 
before declared,  subject  to  any  inconvenience  or  incumbrance 
which  may  arise  from  the  cause  aforesaid."  The  mines  were 
worked  hy  A^  and  his  assignee,  and  the  surfiaoe  of  the  land 
thereby  (but  without  negligence)  injured  : 

Held,  that  whatever  is  the  general  right  in  the  surface  to  sup- 
port, this  clause  in  the  award  operated  as  a  grant  of  a  right  to 
disturb  the  surface  of  the  land,  and  B,^  therefore,  could  not 
maintain  an  action  for  damage  on  that  account — Rcwboiham 
V.  IVilton,  348. 

Qu.  Whether  this  clause  could  operate  as  a  release  of  the  right 
to  support  ? — Id,  ib. 

The  circumstance  that  (some  years  after  the  award,  but  many 
more  than  twenty  years  before  the  injury  complained  of), 
houses  were  erected  on  the  land  held  not  to  make  any  differ- 
ence with  regard  to  the  relative  rights  of  the  parties  under 
the  award. — Id,  ib, 

INFORMATION.    See  Com. 

INSURANCE.    /Sfee  Policy. 

INTENT,  GENERAL  AND  PARTICULAR.    See  Will,  17. 

INTENTION.    iSfe6  Charity. 

IRISH  TENANTRY  ACTS.    See  Renewable  Leaseholds. 

For  the  purpose  of  the  "  Irish  Tenantry  Act,"  19  &  20  Geo.  3, 
c.  30,  a  mortgagor  in  possession  (without  notice  of  the  mort- 
gage to  the  landlord)  b  the  agent  of  the  mortgagee  to  receive 
notice  of  a  demand  of  the  fines  to  be  paid  on  the  renewal  of 
a  renewable  lease  for  ]iyes.^Oallfraith  v.  Cooper,  315. 
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LIFE  ASSURANCE.    See  Poucy. 
«  LITERATURE."    See  Dissenter. 

MARRIAGE  SETTLEMENT. 

In  marriage  articles  in  1802  (which  were  to  be,  but  never  were, 
followed  by  a  fonnal  settlement),  two  separate  estates,  one  be- 
longing to  the  intended  husband,  the  other  to  the  intended 
wife,  were  included.  Both  were  vested  in  trustees,  in  trust 
to  permit  the  husband  and  wife  to  receive  the  profits  during  life, 
and  (as  to  her  portion),  should  she  survive  her  husband,  **  to 
such  of  her  Usue  male  by  her  said  husband  as  she  may,  by  her 
last  will  and  testament,  notwithstanding  her  coverture,  direct, 
limit,  or  appoint ;"  and  in  case  of  no  appointment,  to  the 
**  issue  male"  of  the  husband  and  wife  ;  and  in  case  of  no  issue 
male,  then  to  go  amongst  her  daughters ;  '*  and  in  case  of 
failure  of  issue  male  or  female,  then  to  go  to  such  person  or 
persons  "  as  she  should  appoint.  There  were  two  children  of 
the  marriage,  a  son  and  a  daughter.  The  wife  survived  the 
husband  many  years,  and  made  a  will,  which,  reciting  the 
power  reserved  to  her  by  the  articles,  appointed  her  property 
to  her  grandson,  the  son  of  her  daughter,  describing  him  as 
*<  issue  male"  of  her  marriage  : 

Held,  that  the  articles  were  executory  ;  that  if  in  accordance 
with  them  a  settlement  had  been  executed,  the  estate  would 
have  been  put  in  strict  settlement;  and  that  the  power 
reserved  by  them  was  not  well  exercised  ;  the  grandson,  the 
son  of  a  daughter,  not  coming  within  the  description  of 
**  issue  mde  "  thereui  contained. — Lambert  v.  Peyton. 

The  lady  married  again,  and  in  the  settlement  on  this  second 
marriage,  the  surviving  trustee  of  the  articles  "  granted,  re- 
leased and  confirmed  '*  to  the  trustees  under  the  second  set- 
tlement^ **  all  his  right,"  to  <<  the  use  and  behoof  of "  the 
widow  as  under  the  articles : 

Held  that,  setting  up  a  claim  to  the  estate  under  the  appoint- 
ment by  her,  the  grandson  could  not,  as  an  objection  to  a 
suit  to  compel  him  to  convey  the  estate  in  specific  performance 
of  the  marriage  articles,  insist  that  the  legal  estate  was  not  in 
liim  ;  nor  could  he  object  to  the  decree  in  this  suit  that  it  dealt 
only  with  the  property  over  which  the  wife  had  assumed  to 
exercise  a  power  of  appointment,  and  not  with  the  whole  pro- 
|>erty  included  in  the  marriage  articles.— -/i.  ib. 
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MINERALS  AND  MINES. 

Prima  facie,  the  owner  of  land  is  entitled  to  the  surface  itself,  and 
all  below  it,  ex  jure  natura;  those  who  seek  to  derogate  from 
that  right  must  do  so  by  virtue  of  some  grant  or  conveyance. 
^Rovobotham  v.  WiUon,  348. 

The  rights  of  the  grantee  of  the  minerals  depend  on  the  term  of 
the  deed  by  which  they  are  conveyed.  Under  a  grant  of 
minerals,  a  power  to  get  them  is  a  neces^ry  incident. — Id,  ib. 

In  1770  a  private  Act  of  Parliament  was  passed  to  provide  for 
the  allotment  of  commons  and  commonable  lands,  &c.    These 
lands  were  described  as  having  mines  under  the  service.  Com- 
missioners were  appointed  to  allot  (having  due  regard  to  the 
mines)  according  to  the  rights  of  the  various  persons  interested 
in  the  lands,  some  of  which  were  divided  into  small  parcels. 
The  Commissioners,  by  their  award,  allotted  the  lands,  so  that 
some  of  the  mines  allotted  to  A.  were  situated  under  portions 
of  the  land  allotted  to  B,    The  persons  interested  executed 
this  award,  which  (reciting  that  this  ^mode  of  allotment  had 
been  necessary)  contained  a  clause,  declaring:  that  the  pro- 
prietors agreed  with  each  other,  and  their  heirs,  that  the  lands 
so  allotted  should    be  lawfully  held  and  enjoyed  by  the 
allottees  without  molestation,  and  vrithout  any  mine  owner 
being  subject  to  any  action  for  damages  on  account  of  working 
and  getting  the  mines,  or  by  reason  that  the  lands  might  be 
'^  rendered  uneven  and  less  commodious   to    the  occupiers 
thereof,  or  by  sinking  in  hollows,  and  being  otherwise  de&ced 
and  injured  where  such  mines  shall  be  worked  ....  the 
several  proprietors  having  agreed  with  each  other,  and  being 
willing  and  desirous  to  accept  their  respective  allotments  in 
their  several  situations  hereinbefore  declared,  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid."    The  mines  were  worked  by  A,,  his  assignee,  and 
the  surface  of  the  land   thereby  (but  without  negligence) 
injured  : 

Held,  that  whatever  is  the  general  right  in  the  surface  to  support, 
this  clause  in  the  award  operated  as  a  grant  of  a  right  to  dis- 
turb the  surface  of  the  land,  and  B.,  therefore,  could  not 
maintain  an  action  for  damage  on  that  account. — Id,  ib, 

Qu.  Whether  this  clause  could  operate  as  a  release  of  the  right 
to  support  ? — Id,  ib. 

The  circumstance  that  (some  years  after  the  award,  but  many 
more  than  twenty  years  before  the  injury  complained  of), 
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houses  were  erected  on  the  land,  held  not  to  make  any  differ- 
ence with  regard  to  the  relative  rights  of  the  parties  under  the 
award. — Uowbotham  ▼.  Wilson^  348. 

MINUTES.    ^Evidence. 

MISDIRECTION.    See  Patent. 

MONEY  HAD  AND  RECEIVED.    See  Lien. 

MORTGAGOR    AND    MORTGAGEE.      See  Iiiisn   Tenantry 

Acts. 

MORTMAIN. 

A,  being  possessed  of  some  pure  personalty,  but  of  considerable 
property  in  mortgages,  executed  some  years  before  his  death 
an  indenture,  by  which,  declaring  a  wish  to  found  cerfadn 
charities,  he  covenanted  to  pay,  or  that  if  he  did  not  pay 
during  his  lifetime,  his  executors  should,  within  twelve 
months  after  his  death,  subject  to  his  debts  and  legacies,  pay 
to  certain  persons  therein  named  the  sum  of  60,000  /.,  to  be 
invested  in  their  names  on  the  trusts  thereby. declared:  the 
trusts  were  charitable  trusts.  This  deed  was  never  enrolled 
in  Chancery.  On  the  same  day  he  made  a  will  giving  certain 
legacies,  and  appointing  executors,  most  of  whom  were  tlie 
persons  named  in  the  deed.  These  papers  were  never  com- 
municated by  him  to  anybody.  Just  before  his  death  he  caused 
the  papers  to  be  produced  from  his  drawers,  and  handed 
them  to  the  persons  attending  his  death-bed.  They  were 
tied  up  with  a  memorandum  which  declared  that  they 
had  been  prepared  in  that  form^  under  advice,  to  save  the 
legacy  duties,  and  that  if  probate  duty  was  paid  in  the  first 
instance  it  might  be  got  back  again  in  consequence  of  the 
covenant  creating  a  debt  to  be  paid  out  of  the  assets : 

Held,  that  the  indenture  was  a  deed,  and  not  a  testamentary 
paper. — Jeffries  v.  Alexander y  604. 

But,  held  also,  that  so  far  as  realty  was  to  be  affected  it  was 
void  within  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36.  Diss, 
Lords  Cranworth  and  IVetuU^dale, — Id.  ib. 

Observations  as  to  the  object  of  the  Statute. 

The  costs  were  ordered  to  come  oat  of  the  estate. 

The  AUonuy- General  v,  Janes  (3  Price,  368)  questioned. 

NAME  AND  DESCRIPTION.    See  Will,  2. 
ORDERS,  what,  brought  up  on  Affidavit.    See  Decree. 
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MINERALS  AND  MINES. 

Prim/ifacie^  the  owner  of  land  is  entitled  to  thesarface  itself,  and 
all  below  it,  ex  jure  natura;  those  who  seek  to  derogate  from 
that  right  must  do  so  by  virtue  of  some  grant  or  conveyance. 
— Rowbotham  v.  JViUony  348. 
The  rights  of  the  grantee  of  the  minerals  depend  on  the  term  of 
the  deed  by  which  they  are  conveyed.  Under  a  grant  of 
minerals,  a  power  to  get  them  is  a  necessary  incident. — Id.  ib. 

In  1770  a  private  Act  of  Parliament  was  passed  to  provide  for 
the  allotment  of  commons  and  commonable  lands,  &c.    These 
lands  were  described  as  having  mines  under  the  service.  Com- 
missioners were  appointed  to  allot  (having  due  regard  to  the 
mines)  according  to  the  rights  of  the  various  persons  interested 
in  the  lands,  some  of  which  were  divided  into  small  parcels. 
The  Commissioners,  by  their  award,  allotted  the  lands,  so  that 
some  of  the  mines  allotted  to  A,  were  situated  under  portions 
of  the  land  allotted  to  B,    The  persons  interested  executed 
this  award,  which  (reciting  that  this  mode  of  allotment  had 
been  necessary)  contained  a  clause,  declaring:  that  the  pro- 
prietors agreed  with  each  other,  and  their  heirs,  that  the  lands 
so  allotted  should    be  lawfully  held  and  enjoyed  by  the 
allottees  without  molestation,  and  without  any  mine  owner 
being  subject  to  any  action  for  damages  on  account  of  working 
and  getting  the  mines,  or  by  reason  that  the  lands  might  be 
'^  rendered  uneven  and  less  commodious   to    the  occupiers 
thereof,  or  by  sinking  in  hollows,  and  being  otherwise  de&ced 
and  injured  where  such  mines  shall  be  worked  ....  the 
several  proprietors  having  agreed  with  each  other,  and  being 
willing  and  desirous  to  accept  their  respective  allotments  in 
their  several  situations  hereinbefore  declared,  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid."    The  mines  were  worked  by  ^.,  his  assignee,  and 
the  surface  of  the  land   thereby  (but  without  negligence) 
injured  : 

Held,  that  whatever  is  the  general  right  in  the  surface  to  support, 
this  clause  in  the  award  operated  as  a  grant  of  a  right  to  dis- 
turb the  surface  of  the  land,  and  J9.,  therefore,  could  not 
maintain  an  action  for  damage  on  that  account. — Id,  ib, 

Qu,  Whether  this  clause  could  operate  as  a  release  of  the  right 
to  support  ?— /J.  ib. 

The  circumstance  that  (some  years  after  the  award,  but  many 
more  than  twenty  years  before  the  injury  complained  of). 
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no  locw  standi  to  be  heard  in  opposition  to  the  f^Yaxax.—BerJre- 
letf  Peerage,  21 . 
Assuming  that,  in  fact,  thei-e  existed  in  the  reign  of  Hen.  II.  a 
barony  of  Berkeley,  enjoyed  by  successive  barons  in  respect 
of  the  possession  of  certain  hereditaments,  no  legal  right  to  be 
summoned  to  and  sit  in  Parliament  for  such  a  barony  can 
exist  at  the  present  day  in  any  tenant  for  life  or  devisee  of 
such  hereditaments. — Id,  ib. 

The  llth  section  of  the  12  Car.  II.  c.  24,  has  not  the  effect  of 
preserving  such  barony  by  tenure,  if  it  ever  existed. — Id^  ib- 

PLEADING.     See  Assionbe.     Fiduciajlt    Relation,  1.     Lien. 
Policy.    Practice,  6. 

POLICY. 

&  effected  an  insurance  on  the  life  of  ^.  The  policy  was  headed 
with  these  words  "  Annual  premium,  83/.  whole  term,  payable 
by  quarterly  instalments  of  SL  58,  each.*'  The  policy  was 
dated  2  Augtut  1856,  and  recited  that  "  the  assured  had  paid 
8  /.  6  «.  as  the  premium  until  2  Novefnher,^*  It  then  witnessed 
that  *'  if  B,  shall  die  within  twelve  calendar  months  from  the 
date  hereof,  or  shall  live  beyond  such  period,  and  the  assured 
shall  on  or  before  that  period,  or  before  the  expiration  of  every 
succeeding  twelve  calendar  months,  pay  the  amount  of  pre- 
mium,'* &c.,  the  insurers  should  be  liable :  provided^  '^  that  if 
B,  shall  die  before  the  whole  of  the  quarterly  payments  shall 
have  become  payable  for  the  year,  the  directors  may  deduct 
from  the  sum  insured  the  whole  of  the  premiums  for  that 
year,  reckoning  it  to  commence  from  the  2d  of  August,^*  B. 
died  after  the  third  quarterly  instalment  had  become  payable, 
but  before  it  was  paid.  In  an  action  on  the  policy,  the 
Defendant  pleaded  that  the  non-payment  of  thia  third  instal- 
ment rendered  the  policy  void  : 

Held,  that  the  plea  was  an  answer  to  the  action. — Phcsnix  Life 
Assurance  Company  v.  Sheridan,  746. 

POWER.    See  Marriage. 

If  there  is  an  original  power  of  appointment,  and  then  an  execu- 
tion of  that  power,  reserving  a  power  only  to  revoke,  followed 
by  a  revocation,  the  original  power  remains  unaffected.  And 
if  in  the  first  instrument,  executing  the  original  power,  there 
is  reserved  a  power  of  revocation  and  of  new  appointment, 
such  instrumentdoes^not  constitute  a  new  settlement,  nor  is 
the  original  power  thereby  exhausted  and  at  an  end,  but, 
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upon  the  revocation  of  such  instrument,  e 
Saunders  v.  Evans^  721. 
If  there  is  a  power  of  appointment  to  be  e 
willy  and  the  first  instrument  executing 
which  contains  the  reservation  of  a  po^ 
appoint  anew  by  deed,  and  then  there  b 
of  this  instrument,  the  original  power, 
being  in  full  force,  there  may  be  a  yalic 
will,  as  well  as  by  deed. — Id,  ib. 

In  1704,  an  estate  in  land  was  made  the  sub 
under  which  two  persons  then  about  to 
have  life  interests,  remainder  to  the  use 
such  estate,  &c.,  as  ^.,  the  intended  wife 
or  without  power  of  revocation,  attested  1 
neases,  or  by  will  attested  by  three  wit 
time  to  time,  and  as  often  as  she  should 
In  1830,  A.  by  deed  exercised  this  powei 
tained  a  power  to  revoke  by  deed,  and  to  n 
ment  In  1838,  a  deed  revoking  that  < 
appointing,  and  also  reserving  power  to 
appoint,  was  executed.  Thb  was  repeat 
deed  of  1838.  In  1836,  A.  executed  an 
revoking  that  of  1836.  In  1848,  by  a  wil 
of  1794,  she  declared  the  uses  of  the  estate 

Held,  that  the  deed  of  1830  had  not  exhauste 
and  substituted  a  new  power  fur  it,  to  b 
deed ;  and  that  consequently  on  the  revoc 
last  preceding  deed,  the  power  of  1794  ¥ 
exercised  by  A,  either  by  deed  or  will. — J 

PRACTICE.    See  Decree. 

1.  A  decree  directed  a  conveyance,  but  did  i 

the  rights  of  the  parties.     Held,  that  tl: 
Lambert  v.  Peyton^  1. 

2.  There  had  been  an  objection  to  the  compe 

The  appeal  committee  directed  that  obj 
before  the  House.    The  question  of  com^ 
in  favour  of  the  Appellant.     The  appeal 
was  dismissed  on  the  merits,  with  costs. 
by  the  objection  to  the  competency  of  the 
to  be  deducted  from  the  general  costs. — J 

3.  The  Committee  for  Privileges  may  in  its  disc 
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ments  to  be  proved  by  printed  minutes  of  proceedings  before 
a  former  committee  on  the  same  peerage,  but,  as  a  rule,  will  re- 
quire the  production  of  the  original  documents. — Tht  Berkelty 
Peertjgey  21. 

4.  A  report  of  the  proceedings  on  another  and  different  claim  of 

peerage  can  only  be  referred  to  for  the  purposes  of  argument, 
but  cannot  be  received  as  evidence. — Id,  ib. 

5.  A  deed  which  incorrectly  recites  the  consideration  of  a  contract 

on  which  a  conveyance  was  executed,  does  not  thereby  warrant 
a  suit  to  set  aside  the  contract,  but  only  to  reform  the  con- 
veyance.   Harrisan  v.  Crueit^  481. 

G.  Where  the  question  of  novelty  or  infringement  depends  merely 
on  the  construction  of  the  specification,  it  is  one  entirely  for 
the  Judge  ;  but  where  it  also  depends  on  other  circumstances, 
such  as  the  degree  of  difference,  or  of  similitude  between  two 
machines,  it  is  a  mixed  question  of  law  and  fact ;  what  the 
jurymen  find  to  have  been  done  is  the  matter  of  fact ;  but  tlie 
Judge  must  apply  that  fact  according  to  the  rules  of  law,  and 
is  entitled  and  bound  to  say  whether  what  has  been  done 
amounts  to  an  infringement  — Seed  v  Higgins^  550. 

7.  F,f  a  debtor,  intending  to  petition  the  Insolvent  Debtors'  Court, 
voluntarily  gives  y.,  a  creditor,  a  warrant  of  attorney,  on  which 
F.  entered  up  judgment,  and  issued  execution,  and  the  Sheriff 
seized  and  sold  the  goods.  F.  afterwards  presented  his 
petition,  and  an  assignee  was  appointed.  The  assignee  brought 
trover,  alleging  in  tke  first  count  that  Y,  wrongfully  deprived 
F.  of  the  goods.  Y%  in  defence  set  up  the  warrant  of  attorney, 
and  the  execution  under  it.  The  assignee  replied  the  statute 
1  &  2  Vict.  c.  110.  Judgment  was  entered  for  the  assignee  in 
the  Court  below,  but  this  House  reversed  it,  and  held  that 
trover  was  not  maintainable  under  these  circumstances.  Qu, 
whether  the  House  had  power  to  do  more  (except  by  consent) 
than  to  reverse  the  judgment,  and  order  a  itenire  de  novo. 
Voting  V.  Billitery  682. 

PRESUMPTION  OF  FACT  OR  LAW.    See  Will,  5. 

PREMIUMS.    SecVoiACY. 

PROBATE. 

All  monies  recoverable  by  the  executor  by  virtue  of  the  probate, 
in  whatever  form  recovered,  whether  through  the  agency  of 
a  Court  of  Equity  or  of  a  Court  of  Law,  are  part  of  the  estate 
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and  effects  of  the  testator,  are  legal  assets,  and  ore  liable  to 
probate  duty.— The  AUomey  General  v.  Brunning,  243. 

A,y  the  owner  of  an  estate,  entered  into  a  contract  for  the  sale  of 
it.  Part  of  the  purchase  money  was  paid  as  in  his  lifetime. 
The  contract  contained  stipulations  to  the  effect  that  certain 
alterations  might  be  made  in  the  fonaal  agreement  drawn  up 
on  the  original  contract,  and,  as  the  purchaser  was  a  ward  of 
Court,  that  the  contract  should  be  void  if  not  approved  by  the 
Lord  Chancettor.  There  were  also  articles  as  to  the  contract 
being  rescinded  through  the  act  of  the  parties  on  the  non-pay- 
ment of  the  purchase  money»  &c.  Some  alterations  were 
made  in  the  original  contract ;  the  testator  had  a  good  title  ; 
he  died  ;  and  after  his  death  the  formal  approvid  of  the  con- 
tract was  given  by  the  Court  of  Chancery  : 

Held,  that  the  purchase  money  was  to  be  deemed  part  of  the 
^  estate  and  effects  "  of  the  testator  within  the  &5  Geo.  8,  c. 
184,  schedule  part  3,  and  was  liable  to  probate  duty. — Id,  ib. 

PROTEST,  ITS  EFFECT.    See  Likc. 

RAILWAY  ACT. 

An  Act  was  passed  to  incorporate  a  company  to  make  a  railway 
from  Brutol  to  Exeter y  and  in  that  Act  was  a  general  direction 
that  the  charges  for  conveyance  on  the  railway  were  to  be 
reasonable.  Several  other  Acts  were  afterwards  passed, 
authorising  the  same  company  to  make  branch  railways  ;  and 
in  one  of  them,  which  was  passed  to  amend  the  previous  Acts, 
and  to  authorbe  the  construction  of  a  junction  line,  the  third 
section  spoke  of  **  the  railway  ^  intended  to  be  constructed. 
The  nineteenth  section  enacted  that  it  should  not  be  lawful 
for  the  company  to  charge  in  respect  of  persons  or  things 
**  conveyed  on  the  railtoay  any  greater  sum,"  &c. 
Held,  that  the  words,  "  the  railway,**  in  these  sections  were  not 
restricted  to  the  junction  railway  constructed  under  the 
authority  of  that  Act,  but  extended  to  the  whole  undertakinsj, 
including  the  original  line,  the  branches,  and  the  junction 
line. — Bristol  and  Exeter  Railway  Compcmy  v.  Garton^  477. 

REGISTER.    See  Irish  Tenantry  Act. 

RELEASE.    See  Minerals. 

RENEWABLE  LEASEHOLDS.    See  Irish  Tenantry  Acts. 
The  fifth  section  of  the  12  &  13  Vict,  c.  105,  is  exceptional,  and 
applies  to  all  cases  where  there  is  some  peculiar  and  extra- 
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ordinaxy  Tiilue  belonging  to  an  estate^  which  under  that  Aet 
is  oonTerted  from  a  leasehold  for  liyes,  renewable  for  eyer,  into 
a  fee-farm  tenure.— Dofia^  (Marqtrii)  v.  Lo^mtd^  460, 

Sach  a  oonTeraion  took  place.  The  affidarit  in  support  of  the 
claim  for  extra  compensation  stated  the  opinion  of  the  solicitor, 
that  **bat  for  the  pasnng  of  the  Act^  the  majority  of  the 
tenants  of  the  DonegaU  estate  holding  such  renewable  lease- 
holds would  willingly  haTe  paid  substantial  sums  of  money  as 
a  consideration  for  fee-form  giants  ;**  that  since  the  passiqg 
of  the  Act  the  tenants  had  not  been  willing  to  do  so;  but  that 
some  had  agreed  to  pay  increased  rents,  and  that  inhisopfaiioQ 
the  difierence  was  ^an  amount  equal  to  two  yean^  purchase 
upon  the  annual  value  of  the  premises  :*' 

Held,  that  this  was  not  sufficient  to  constitute  an  exceptional 
case,  within  the  section. 

REPORT.    See  Eytdevce. 

RESIDUE.    See  Will. 

RESULTING  TRUST.    SeeCnABm. 

REVENUE.    SeePuoBAtM. 

SALE  OF  ESTATE.    See  Prob&tb. 

SETTLEMENT.    iSmMarbuoe. 

SHIP.    SeeUsK. 

SIGNING  AND  ENROLLING.    See  Dkrxb.    Piucticb. 

SOLICITOR. 

A  party  to  a  suit  was  himself  a  solicitor :  he  was  abroad  when 
a  decree  was  pronounced  against  him,  but  on  that  and  on 
subsequent  occadons  he  was  represented  by  solicitor  and 
counsel: 

Held,  that  he  could  not  be  treated  as  a  party  under  ^disa- 
bility,*' so  as  to  have  the  rules  of  the  Court  relaxed  in  his 
foTour.— Aooon  v.  Mammifim  (Comteee)^  625. 

SON.    iSb0Will,]8. 

SOVEREIGN.    See  Will,  IQ. 

STATUTES.    Their  titles  not  to  be  considered  in  discussing  their 
construction.    See  J^ffriee  ▼.  AloBandeTf  603,  n.  (A). 

12  Car.  2,  c.  24.    Tenures,  21. 
1  Vid.  c.  26.    Will,  160.    lb.  225. 228,  n.  (e). 
56  Geo.  3,  c.  184.    Stamps,  243. 
VOL.  YIII.  3  H 
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19  &  20  €ho.  8»  e.  90.  (/r.)    Tenantry  Act,  314. 

9  Geo.  dy  c.  ci.    Indosore  and  Allotment,  848. 

lArme,c.7.    Crown  Landa,  390. 

28  Hen.  8,  c.  7.  1 

32ffi».8,c.l.  I  wm  of  the  Crown,  396. 
35 //<!».  8,  c.1.   I 

12  &  13  Ffcf.  0.  105  (/r.)    Renewable  Leaseholds,  400. 

8  &  4  wm.  4,  c.  94 ;  8  &  9  Viet.  c.  105.    Chanceiyt^^^gnla- 

tion,  525. 
17  &  18  Via.  c.  125.    Frocedoro  Act,  550. 

9  Geo.  2,  c.  301    Mortmain,  594. 

1  &  2  Vict,  c  110.    Assignee,  682. 

SUIT  IN  EQUITY.    See  Equity. 

SURFACE.    i8<9e  Minerals. 

SURPLUS.    5m  Charity. 

SURVIVORSHIF.    SeeWuj^B. 

TENANTRY  ACTS.     See  Irish  Tenantry  Acts.    Rbnswablb 
Leases  Acts. 

TROVER.    ^Assignee. 

TRUST  DEED. 

S.  and  S.^  trading  in  that  name,  becoming  embarrassed,  executed 
a  deed,  to  which  they  were  parties  of  the  first  part ;  certain  of 
the  creditors,  as  trustees,  of  the  second  part ;  and  the  general 
scheduled  creditors  (among  whom  the  trustees  wero  named) 
of  the  third  part  The  deed  empowered  the  trustees  to  carry 
on  the  business  under  the  name  of  the  ^  Slanton  Iron  Com- 
pany," to  execute  all  contracts  and  instmments  necessary  to 
carry  it  on  ;  to  diride  the  net  income  to  be  taken  among  the 
creditors  in  rateable  proportions  (such  income  to  be  deemed 
the  property  of  S.  and  S.)^  with  power  to  the  majority  of  the 
creditors,  assembled  at  a  meeting,  to  make  rules  for  conducting 
the  business,  or  to  put  an  end  to  it  altogether ;  and  after  the 
debts  had  been  discharged,  the  property  was  to  be  re-trans- 
ferred by  the  trustees  to  S.  and  S.  Two  of  the  creditors,  C, 
and  IV.f  were  named  among  the  trustees.  C.  neyer  acted. 
W.  acted  for  six  weeks,  and  then  resigned.  Some  time  aft^- 
wards,  the  other  trustees,  who  continued  to  carry  on  the 
business,  became  mdebted  to  II,,  and  gave  hun  bills  of  ex- 
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change,  accepted  by  themflelres,  «  Per  proc,  the  l^nicn  Iron 
Company :" 

Held,  that  there  was  no  partnership  created  by  the  deed,  and 
that  consequently  C.  and  TV.  could  not  be  sued  on  the  bills  as 
partners  in  the  company.— C5aa:  v.  Hickman^  268. 

Held  also,  that  they  could  not  be  sued  for  goods  sold  and  de- 
livered, there  being  no  distinction  upon  the  question  of  liabi- 
lity between  the  bills  and  the  consideration  for  which  they 
were  giren. — Id  ib, 

TRUSTEE.    .Ste  Dissehtbbs. 

UNION  IN  ONE  PERSON  OF  DIFFERENT  CHARACTER. 
See  Wiix^  9, 

VENIRE  DE  NOVO.    See  Practice,  7. 

WILL.    ^SmEyidencb.    Mortmain.    Power. 

1.  To  make  a  valid  subscription  and  attestation  to  a  will  there 

roust  be  either  the  name  of  the  witness  or  some  mark  intended 
to  represent  it.  A  correction  of  an  error  in  a  previous  writing 
of  his  name,  or  his  acknowledgment  of  it,  or  the  adding  of  a 
date  to  it,  will  not  be  sufficient  for  that  purpose. — Hindmarsh 
y.  CkarUon,  160. 

2.  The  ngnature,  or  acknowledgment,  of  the  testator  must  be  made 

in  the  presence  of  two  witnesses,  present  at  the  time,  and  they 
must,  after  he  has  so  signed,  or  so  acknowledged  his  signature, 
subscribe  the  will  in  his  presence. — Id,  ib, 

3.  A  testator  produced  his  will  to  A.^  and  signed  it  in  ^.'s  pre- 

sence. A.f  whose  name  consisted  of  four  words,  the  first 
of  which  began  vnth  **  F,**  then,  in  the  testator's  presence, 
signed  his  own  name,  but  by  accident  left  his  first  initial 
letter  uncrossed,  so  that  it  stood  as  if  it  was  **  T."  He  after- 
wards advised  the  testator  that  there  ought  to  be  two 
witnesses  to  the  will,  and  in  the  afternoon  of  the  same  day, 
B.  being  present,  the  testator  produced  his  will,  and  showed 
and  acknowledged  his  signature  in  the  presence  of  both  A.  and 
B.  B,  then  wrote  his  name,  and  at  his  desire  A,  added  the 
date,  and  then  observed  and  corrected  the  first  initial  of  his 
own  name  by  crossing  the  T,  and  so  making  it  Fi 
Held,  affirming  the  judgment  of  the  Probate  Court,  that  the 
will  was  not  duly  attested  within  the  1  Vict,  c.  26,  s.  9. — 
Id.ib. 

3  II  2 
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No  miaoondnei  was  impntod :  no  ocmU  wtxe  girenLr-^Brndmank 
v.  Ckmrlkm^  100. 
4.  A  tflrtator  devind  a  life  intenafc  in  an  eitrte  tohk  «  aM«- Jfo^ 
JFWhmm  T,  D.  :"  ha  had  no  aiatar,  hat  ha  had  a  riatar^n-law, 
of  that  nama.  After  makii^  other  deriaea  and  heqnaat^  he 
gtTe  the  lealdae  aqaaHjr  among  fimr  peiaon^  one  of  wliom  WM 
thoa  named  and  deaeribed  ^my  ii<aof  Mary  Framet%  T.  D." 
He  had  no  niaoe  who  bore  thoae  two  namea  conjointly ;  he 
had  niacaa  who  bore  one  or  other  of  thoae  namea : 

Held,  affirming  the  Judgment  of  the  Court  bdow,  that  the  be- 
qneat  as  to  ona-firarth  part  waa  Toid  for  unoertainty. — DraJte 
T.Drdti,  172. 

6.  There  is  no  preaomption  of  law  aridng  from  age  or  aex  aa  to 

anrriTorahip  among  persona  whoae  death  is  oocarioned  by  one 
and  the  aame  eanaa^— FFaiy  ▼•  Angnm^  183. 

&  Nor  ia  there  any  preaomption  of  law  that  all  died  at  the  aame 

time.— /d.<». 

The  qneation  ia  one  of  fteti  depending  wholly  mi  eridence ;  and 

if  the  evidence  doea  not  eatabliahtheanrriYonhipof  any  one, 

the  law  will  treat  it  aa  a  matter  incapable  of  being  determined. 

7.  Two  peraonsy  hnaband  and  wifo,  made  thdr  separate  wills.    In 

the  husband's  will  the  property  waa  given  to  hia  wife,  ^  and 
in  case  my  wife  shall  die  in  my  lifetime,'*  thai  to  IF.  W. 
in  trust  for  the  children  on  thdr  coming  of  age,  and,  in  case 
ail  of  them  ahonld  die  under  age,  then  to  W.  FF.  for  his  ab- 
aolnte  nse  and  benefit.  In  the  wifoPs  will  (made  under  a 
power  given  by  her  deceaaed  fiither,  in  deiSiult  of  the  exercise 
of  which  the  property  was  togo  to  relatives  specifically  named) 
the  property  was  given  to  tlie  husband  (subject  to  interests 
in  the  children),  *^  and  in  case  my  husband  should  die  in  my 
lifetime  ^  then  to  W.  W.  absolutely.  The  husband  and  wife 
and  two  children  perished  at  aea,  being  all  swept  off  the  dedc 
by  one  wave,  and  all  disappearing  together. 
Held,  that  there  was  no  presumption  that  the  husband  had  sur- 
vived the  wife^  or  the  wife  the  huaband.— /d.  A. 
a  Held  also  (Lord  Campbett^  Lord  Chancellor,  Jin.),  that  on  the 
true  construction  of  the  wills,  it  waa  neoeasary  for  FF.  W. 
to  show  affirmatively  that  one  or  other  had  survived,  and  that 
in  the  absence  of  such  proof,  the  property  went  to  the  rela- 
tives specifically  named  in  the  will  of  the  wife's  fiither,  aa  if 
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there  had  been  no  will  by  the  hneband,  nor  any  appointment 
by  the  wife.—  Wwg  v.  AngroM^  183. 

9.  Held,  likewise  (Lord  CHui^Ml,  Lord  ChanoeUor,  di».\  that 
the  union  of  the  charaetert  of  legatee  under  the  hnsband'e 
win,  and  appointee  under  the  wife's  will,  did  not  place  W.  W. 
in  a  rituaUon  of  g;reater  advantage  than  if  the  two  characters 
had  been  held  by  different  persons.— /dL  ih. 

10.  In  applying  the  rule  that  a  dear  gift  in  a  will  b  not  to  be 

cut  down  by  any  subsequent  provision,  unless  the  latter  is 
equally  dear,  the  pldn  intention  of  the  testator,  and  not  the 
comparative  luddity  of  the  two  parts  of  the  will,  is  to  be 
reguded.— iZdsu^^Mcl  v.  Rtmdf/M^  220. 

11.  Where  a  tesUtor  made  a  wQl  m  1837  (before  the  Wills  Act), 

but  did  not  execute  it  till  1844,  and  in  the  meantime  one 
contingency  mentioned  in  the  will  had  gone,  the  words  in  the 
will  were  construed  without  reference  to  that  contingency.— 

12.  A  testator  devised  all  his  freehold  and  copyhold  estates  to  his 

son  '^  when  he  have  obtained  the  age  of  twenty-one  years 
upon  the  following  conditions,''  and  directed  that  his  widow 
should  receive  an  annuity  out  of  these  rents ;  he  then  gave  to 
his  son  all  his  personal  estates,  consisting  of  ships,  bonds,  and 
funded  stock,  &c,  '^  but  should  the  hand  of  death  fall  on  my 
widow  and  son,  and  my  having  no  other  children,  or  my  son 
any  issue,  my  will  is  then  that  should  he  leave  a  widow,  she 
shall  recdve  an  annuity  out  of  my  real  estates  as  before  men- 
tioned, the  residue  then  to  be  equally  divided,  share  and  share 
alike,  after  paying  such  legacies  as  I  may  hereafter  name,  the 
division  to  be"  between  certain  persons  specificaUy  men- 
tioned, ^  (they  paying  all  my  son's  debts,  funeral  expenses 
and  demands,  or  my  wife's  should  she  be  the  longest  liver)." 
The  son  became  twenty-one  some  years  before  the  will  was 
executed ;  he  married,  but  died  without  ever  having  had 
issue: 

Held,  varying  the  decree  of  the  Court  below,  that  the  gift  over 
affected  only  the  real  estate.— /dL  ih. 

13.  Hddalso,  that  the  will  must  be  read  as  if  made  in  1844.  That 

the  contingency  of  attaining  twenty-one  was  to  be  disregarded, 
and  that  the  gift  over  took  effect  on  the  son  dying  without 
issue. — Id.  ib. 
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14.  A  will  was  executed  in  1844.    It  had  the  name  of  the  testator, 

his  seal,  the  word  **  witness,"  and  then  the  names  of  two  per- 
sons, J,  T,  G.  and  J.  S,  H.  These  names  were  the  last  marks 
on  Uie  third  side  of  the  sheet  of  paper  on  which  the  will  was 
written.  On  the  top  of  the  fourth  side  were  the  words,  ^  This 
last  will  and  testament  was  signed  in  our  presence,  and  in  the 
presence  of  each  other,  by  him,  J.  T.  O.  and  J.  S.  H.^  O.  B:* 
This  last  name  was  that  of  a  person  named  as  a  l^atee  in  the 
will :  Held,  that  this  was  not  such  an  attestation  of  the  will 
as  to  deprive  O,  B.  of  her  right  to  the  legacy. — Band/hid  ▼. 
Bandfleld,  225. 

15.  The  will  of  the  SoTereign  has  no  efiect  in  conTeying  the  demesne 

lands  of  the  Crown.— 7%«  AUomtg^enerai  y.  The  Dean  and 
Copter  of  Wtndtor,  309. 

16.  Whether  a  general  intent,  or  a  particular  intent,  ezpreased  in 

a  will  is  to  prevail,  must  depend  on  the  context  of  the  whole 
wiU,  in  construing  which,  words  of  a  technical  kind  are  not 
necessarily  to  receive  a  technical  meaning.  —  Tisnitiw  v. 
Hughes,  671. 

17.  A.  had  several  great  nephews :   7*.,    W^  •/.  and  J,  O.    His 

will  was  drawn  up  by  himself  while  abroad.  It  contained  the 
following  passages :  **  I  name  and  appoint  my  universal  heir 
my  great  nephew  7*.,  eldest  eon  of  my  nephew  W.,  to  whom 
I  give  all  my  lands,  &c." — **  The  eldest  eon  of  my  godson  and 
great  nephew  T,  who  may  he  living  tU  his  faihef^s  death,  is 
always  to  be  considered  as  heir  to  my  estates." — "  If  my  god- 
son and  great  nephew  T,  should  not  leave  any  son  at  his  death, 
1  direct  that  his  next  brother  and  second  son  of  my  nephew 
succeed  to  my  estate,  and  so  on,  in  case  of  failure  of  male  heirs 
to  the  third,  fourth,  &c." — "  The  eldest  great  nephew  living 
always  to  be  considered  as  my  legitimate  heir  in  case  of 
failure  of  the  other  brothers,  my  express  will  and  desire  being 
that  my  estates  do  always  descend  in  the  male  line  :** 

Held,  upon  the  true  construction  of  the  whole  will,  tliat  the 
general  intent  was  that  the  great  nephew  T.  should  take  an 
estate  in  tall  male,  and  that  that  intent  must  prevail. — Id,  ib, 

18.  If  there  is  a  power  of  appointment  to  be  exercised  by  deed  or 
will,  and  the  first  instrument  executing  the  power  is  a  deed 
which  contains  the  reservation  of  a  power  to  revoke  and  to 
appoint  anew  by  deed,  and  then  there  is  a  simple  i*evocation  of 
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this  instrument,  the  original  power,  on  such  reTocation, 
being  in  full  force,  there  may  be  a  valid  execution  of  it  by 
will,  as  well  as  by  deed.— jSlmmdlsfv  v.  Efxtm,  721. 

WORDS. 

*'  Issue  male.'' — Lambert  v.  Peyton^  1. 

*<  Estate  and  Effects."— ^ttom^G^^fia^  ▼.  Brunning^  243. 

'<  The  railway."— ^riKo;  and  Exeter  Chmpam^  ▼•  Qartm^  477. 

" Literature."— ^oto-  v.  Lee^  495. 

"Godly  learning."— /i.  ib. 

^*  Disability." — Beaoan  v,  Momingtan^  ComUcss^  525. 

«  Son"—"  heu:."— J«iHiM  ▼.  HugheSf  571. 

«  Fraudulent  and  Toid."— y<wji^  v.  Billiter,  C82. 

"  Deed  or  will."— »Siiiif«fcr«  ▼.  Evaru,  721. 
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